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PROOF OF DISABILITY 
By Fred. S. Knight 


The contention of the insurance company that it was not liable for any 
disability benefits under the life insurance policy issued to the plaintiff for 
any period antedating notice of disability was recently sustained in an 
interesting opinion by the New York Appellate Division in Krausz v. 
Travelers Insurance Co., 3 New York Supplement (2d) 913; 91 Insurance 
Law Journal 436. 

The policy issued to one Bella Krausz by the Travelers Insurance Co. 
contained a provision that after one full annual premium had been paid 
under the contract and before default in the payment of any subsequent 
premium, if the insured should furnish the company with due proof that 
he had since such payment become wholly disabled by bodily injury and 
disease and would be permanently, continuously and wholly prevented 
thereby for life from engaging in any occupation or employment for 
wages or profit, “the company will waive the payment of any future pre- 
miums which may fall due on this contract during such disability and the 
premium so waived will not be deducted in any settlement of the contract. 
Beginning six months after receipt of due proof of permanent total dis- 
ability sustained as aforesaid the Company will pay to the Insured each 
month, so long as he shall live and suffer such disability an amount equal 
to $10 for each $1,000 of insurance stated on the first page hereof, such 
payment to be in addition to all other benefits hereunder provided.” Suit 
was brought by the insured to recover disability benefits for a period 
antedating notice of disability and to recover premiums paid during such 
period of disability. 

On appeal from a judgment of the Appellate Term which had affirmed 
a judgment of the Municipal Court, Borough of Manhattan, Third Dis- 
trict, in favor of the plaintiff the Appellate Division stated that the policy 
expressly provided that disability benefits should not commence until six 
months after receipt of proof of disability and that there was no ambiguity 
in such provisions which were obviously devised to require the insured to 
await the expiration of six months after proof of disabilitv before he could 
become entitled to disability payments. It was the contention of the 
appellate court that no other meaning could have been intended by the 
provision that the company would pay “each month” disability benefits at 
the rate of $10 for each $1,000 of insurance “beginning six months after 





receipt of due proof of permanent total disability’. In his interesting dis- 
sent O'Malley, J., stated that with respect to disability payments “sus- 
tained as aforesaid”, the defendant obligated itself to pay benefits so long 
as the assured shall live and suffer “such disability”. He further stated 
that if the defendant intended to limit such payments from the date of 
proof of disability rather than from its commencement, it should have so 
provided, and that the defendant’s contention that its liability for such 
payments was limited to a period commencing six months after receipt of 
proof could not be sustained since while the provision postponed the time 
when payment should begin it did not fix the date from which liability 
was established. 

We are of the opinion that the majority have correctly interpreted 
the intent of the company as clearly expressed in the policy but are sur- 
prised that “Judge Ambiguity” was not permitted to play a deciding role 
in this case. 


THEFT 


The question as to when a theft is at an end was involved in the inter- 
esting case of Bolling v. Northern Insurance Co. of New York, 3 New 
York Supplement (2d) 599; 91 Insurance Law Journal 622, which was a 
submission of controversy as to the coverage under an automobile theft 
policy. 

The policy issued to Hannah P. Bolling by the defendant Northern 
Insurance Co. insured her against direct loss by theft, larceny, robbery, 
and pilferage of her automobile. The policy contained a comprehensive 
clause against any loss of or damage to the automobile except that the 
company was not liable for loss caused by collision. It was also specifically 
provided that damage resulting from theft should not be deemed a loss 
caused by collision. It was optional with the insurer, in the event of 
theft. to return a stolen automobile with compensation for physical damage 
and it was also provided that in the event of loss, the assured should pro- 
tect the property from further damage and that anv act of the assured or 
the company in recovering or preserving the property should be done for 
the benefit of all concerned. The automobile of the assured was stolen on 
the night of August 20, 1936. The plaintiff notified the police shortly 
before midnight. About three hours later a policeman found the car, 
abandoned on a highway. The officer recognized that the automobile was 
one for which an alarm had been given. While he was driving the car to 
the police station a collision occurred in which it was damaged. 

In granting judgment for the assured the Appellate Division stated 
that the contract was one of complete indemnity against loss from theft, 
and included diminution in value ensuing during the continuance of the 
theft and that such theft had not ended, was in the meaning of the policy 
at the time of the collision. The court also stated that if the company had 
intended to cover physical damage only while the car was being driven 
by the thief, it could have done so in plain language and that the court 
must be guided by the reasonable expectations and purpose of the ordinary 
business man when making such a contract and that the intention of the 
parties as expressed by the contract was that such a loss as the one sus- 
tained should be deemed one ensuing from theft. 

When is a theft at an end? 
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LIFE 


MASSACHUSETTS MUT. LIFE INS. CO. v. NATIONAL BANK OF 
COMMERCE. No. 4248. 


Circuit Court of Appeals, Fourth Circuit. April 5, 1938. 
95 Federal Reporter (2d) 797. 


1 PAYMENT OF PREMIUM. 
\ condition that life policy should not be in force until payment of the first 
premium can be waived by the company or by its duly authorized agent. 


(For other cases, see Insurance, Dec. Dig. § 141[2].) 
2. WAIVER. 

Ordinarily, a delivery of life policy to insured with an agreement to give credit 
for premium amounts to waiver of condition that policy should not be in force 
until payment of the first premium. 

(For other cases, see Insurance, Dec. Dig. § 141[2].) 

3. WAIVER. 

\n agent’s waiver of condition that life policy should not be in force until 
payment of the first premium will be upheld, where agent has actual authority to 
waive or authority can reasonably be inferred from course of dealing between 
agent and company, notwithstanding apparent limitation on agent’s authority con- 
tained in policy or in application. 

(For other cases, see Insurance, Dec. Dig. § 141[2].) 

4. CREDIT. 

Ordinarily, charging of premium to agent is sufficient evidence of his authority 
to waive condition that life policy should not be in force until payment of the first 
premium. 

(For other cases, see Insurance, Dec. Dig. § 141[2].) 

5. DELIVERY. 

The delivery of life policy to insured without payment of premium does not 
give rise to waiver of condition that policy should not be in force until payment 
of the first premium, where delivery is not made with intention of giving credit for 
premium. 

(For other cases, see Insurance, Dec. Dig. § 141]2].) 

6. PAYMENT OF PREMIUM. 

A condition that life policy should not be in force until payment of the first 
premium must be enforced as embodying the agreement of the parties marking the 
time when the insurance is to become effective, notwithstanding delivery of policy 
to insured without payment of premium, where delivery is not made with intention 
of giving credit for premium. 

(For other cases, see Insurance, Dec. Dig. § 141|2].) 

7. DELIVERY. 

The doctrine that delivery of life policy without payment of premium waives 
condition that policy should not be in force until payment of the first premium 
rests upon the presumption that a credit for the premium must have been intended 
by the parties upon such delivery. 

(For other cases, see Insurance, Dec. Dig. § 141[2].) 

8. INSPECTION. 

The delivery of life policy without payment of premium will be presumed to 
have been made for purpose of inspection and further consideration, and policy 
will be presumed to remain subject to condition that policy should not be in force 
until payment of the first premium, where no credit for the first premium was 
intended. 

(For other cases, see Insurance, Dec. Dig. § 141[2].) 

9. INSPECTION. 

The delivery of life policy without payment of premium does not waive con- 
dition that policy should not be in force until payment of the first premium, where 
delivery is for inspection. 


(For other cases, see Insurance, Dec. Dig. § 141[2].) 
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10. RECEIPT. 

The delivery of life policy to insured without payment of first premium did 
not constitute waiver-of condition that policy should not be in force until payment 
of such premium, where delivery was made by soliciting agent without authority 
to make such waiver and policy was obtained for delivery on approval with the 
understanding that. check would be issued for full amount of premium if policy 
was accepted, notwithstanding that inspection receipt was not obtained from 
insured when delivery was made. 

(For other cases, see Insurance, Dec. Dig. § 141]2].) 

12. AGENCY. 

A person dealing with a soliciting agent of insurance company cannot rely 
upon agent’s authority to waive conditions of life policy, especially where policy 
itself gives notice of limitation of agent’s authority. 

(For other cases, see Insurance, Dec. Dig. § 376[3].) 

13. DELIVERY. 

No recovery could he had on life policy delivered to insured prior to his death, 
where condition that policy should not be in force until payment of first premium 
was not complied with or waived. 

(For other cases, see Insurance, Dec. Dig. § 137[1].) 

Appeal from the District Court of the United States for the Southern District 
ot West Virginia, at Charleston; Elliott Northcott, Judge. 

Action on life policy by the National Bank of Commerce against the Massa- 
chusetts Mutual Life Insurance Company. From a judgment for the plaintiff, the 
defendant appeals. 

Reversed. 

Howard R. Klostermeyer and J. M. Woods, both of Charleston, W. Va. (Price, 
Smith & Spilman, of Charleston, W. Va., on the brief), for appellant. 

Sam Silverstein and Lon H. Kelly, both of Charleston, W. Va. (Brown, Jack- 
son & Knight, of Charleston, W. Va., on the brief), for appellee. 

Before Parker and Soper, Circuit Judges, and H. H. Watkins, District Judge. 

ParkeEr, Circuit Judge. 


This is an appeal from a judgment for the assured on a policy of life insurance 
in the sum of $25,000 issued by the Massachusetts Mutual Life Insurance Company 
to the plaintiff, the National Bank of Commerce of Charleston, W. Va., upon the 
life of its president, Hugh E. Bek. The defense was that the policy was delivered 
conditionally for the purpose of inspection, that there was never any agreement 
to accept it and consequently no completion of the contract, that the delivery and 
payment of premium were conditions precedent to the policy’s taking effect, and 
that these conditions had never been complied with. The assignments of error 
raise various questions, but in the view which we take of the case we need consider 
only those relating to the refusal of the trial judge to direct a verdict for the 
defendant. 

On May 14, 1935, the directors of plaintiff bank adopted a resolution that life 
insurance be taken out for the benefit of the bank on the life of its president, Mr. 
Bek, in the sum of $50,000. Two soliciting agents of defendant, Hardman and 
Heiniger, applied for the business, but were told by Mr. Bek that, as the bank had 
heen offered a good account by another insurance company, it would probably 
place the business with that company. They insisted, nevertheless that Bek give 
them an application for $25,000 so that they could obtain a policy for him and 
submit it for approval; and Bek agreed to do this, signing on May 17, 1935, an 
application which contained the following stipulation: “I understand and agree: 
that (1) if there has not been paid the amount of the premium on the insurance 
herein applied for to the company’s agent at the time of making this application, 
such insurance shall not be in force until the approval of this application by the 
company at its home office, the payment of the first premium as required by the 
policy, and the delivery thereof to the owner or its legal representatives during my 
lifetime; and that thereupon said policy shall be considered as having become 
effective upon the date stipulated in the policy as the date on which the insurance 
begins: * * * (5) no agent of the company has any authority to make or modify 
contracts on behalf of the company, or to alter or waive any of the agreements, 
conditions, or requirements herein contained. 
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The policy was not issued on the application until June 17, 1935; and in the 
meantime Bek had made application to the John Hancock Mutual Life Insurance 
Company for a policy for the full sum of $50,000 which the directors had authorized, 
the application for that policy reciting that premium had been paid at the time ot 
the application. On June 19th the policy in suit was received in Charleston, W. Va., 
by Mr. Pippen, the general agent of defendant in that state and was turned over 
to Heiniger. Heiniger delivered it to Bek, who stated, according to Heiniger’s 
testimony, that he would take the matter up with his directors. No inspection 
receipt was taken for the policy, as required by the company’s rule when policies 
are delivered for inspection or on approval, but there was evidence that the rule 
was not always observed. Bek, did, however, sign an amendment of application 
directing that the policy be dated June 17th and stating that no premium had been 
paid in cash or otherwise; and this amendment of application was delivered by 
Heiniger to Pippen to be held by him until the policy should be delivered and the 
premium paid and to be then sent to the company. 


On June 21st Heiniger, according to his testimony, made inquiry of Bek 
about the policy and was informed that he had not yet taken the matter up with the 
directors. On the 25th he showed Bek a telegram from the company to the 
effect that it was willing to issue an additional $25,000 of insurance on his life. 
On the morning of the 26th he again made inquiry and was told by Bek that 
he had two more directors to see and that Heiniger should call back in the 
aiiernoon. At the same time he signed an application for an additional $25,000 
pelicy of insurance to be obtained “on approval.” Heiniger called at the bank 
in the afternoon but failed to see Bek who had gone home ill. Bek died later 
in the afternoon without having paid the premium. MHeiniger called at the 


bank next morning and inquired whether Bek had drawn a check for him 
aud found that he had not done so. 


It appears that when the policy in suit was forwarded to Pippen, the 
general agent, the premium was charged to him; but it also appears that this 
was in accordance with the custom of the company to charge to the general 
agent the premiums on all policies sent to him and to allow him credit for the 
premiums on such as were not delivered. There is no evidence of any custom 
which permitted the agent to deliver policies without collecting the premiums 
due or otherwise to waive the conditions contained in the application; but, on 
the contrary, the evidence is that the agent was required to obtain either cash 
or notes when making delivery. There is no evidence of any agreement on the 
part of either Pippen or Heiniger to waive the payment of the premium on the 
policy in suit or to extend to Bek or to the bank credit for the amount of the 
premium; but, on the contrary, the evidence is that, while Heiniger was to apply 
his part of the commisSions on the policy on a note of his held by the bank, if the 
policy should be accepted, a check for the full amount of the premium was to be 
given to the general agent of the company and Heiniger, after collecting his com- 
missions therefrom, was to make the payment to the bank. 

Plaintiff introduced a witness Vaughan, who testified that on the day before 
Bek’s death, Heiniger made the statement that he had sold Bek a policy for $25,000 
and that all he, Heiniger, had to do was to go to the bank and get his check for the 
premium. Plaintiff relied also upon the testimony of S. C. Savage, a director, who 
signed in behalf of the bank the application for the additional $25,000 policy, to 
the effect that, when Heiniger was in his office to obtain his signature to the 
application for additional insurance on June 26th, he had a conversation with Bek 
over the telephone; that Bek stated in the course of this conversation that he had 
already given Heiniger $25,000 of the insurance authorized; and that he, Savage, 
then and there told Heiniger what Bek had said. All except one of the directors 
testified that they knew of the negotiations with Heiniger and had no objection to 
the bank’s taking the insurance which he was attempting to sell. There was 
no evidence from anyone, however, that Bek or any one else in behalf of the 
bank ever tendered payment of the premium prior to Bek’s death or that anything 
was done from which it could be inferred that a credit for the premiuni was 
contemplated. 

[1-6] Under these circumstances we think that verdict should have been 
directed for defendant. It was an express condition of the application, attached 
to the policy and made a part thereof by reference, that the insurance should not 
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be in force until “the payment of the first premium as required by the policy’; 
and this condition was not complied with and we do not think that there is any 
evidence that it was waived. It is true that a condition of this sort may be waived 
by the company or by its duly authorized agent, and that ordinarily a delivery of 
the policy to the assured with an agreement to give credit for the premium amounts 
to such a waiver. See 14 R.C.L. 958. And where there is actual authority on the 
part of the agent to waive or where authority may reasonably be inferred from 
the course of dealing between him and the company, waiver will be upheld 
notwithstanding the apparent limitation upon his authority contained in the policy 
or in the application. Miller v. Brooklyn Life Ins. Co., 12 Wall. 285, 20 L.Ed. 398; 
Smith v. Provident Savings Life Assur. Society, 6 Cir., 65 F. 765. And ordinarily 
the charging of the premium to the agent is sufficient evidence of his authority. 
Fidelity & Casualty &s. v. (Willey, 3 Cir., 80 F. 497. But such waiver cannot be 
held to arise where the circumstances attending the delivery show that there was 
no intention to give credit for the premium; and in such case the condition as to 
the payment of the premium must be enforced as embodying the agreement of the 
parties marking the time when the insurance provided for in the policy is to 
become effective. See MacKelvie vy. Mutual Benefit Life Ins. Co., 2 Cir., 287 F. 
660; Curtis v. Prudential Ins. Co. of America, 4 Cir., 55 F.2d 97, 99, 

In this case not only is there no evidence that a credit for the premium was 
intended, but the evidence is clearly to the contrary. The evidence of Hardman 
as well as of Heiniger is that the policy was obtained for delivery on approval, 
and that the agreement was that, if it should be accepted, the bank would issue 
its check for the full amount of the premium and Heiniger would deliver to the 
bank the check which he would obtain from Pippen for his part of the commis- 
sions. Nothing in the testimony of either Vaughan or Savage tends in any way 
to contradict this evidence or to show that any credit for the premium was 
intended or that the condition requiring payment of the premium was waived. 
Even if both Heiniger and Bek understood at the time of the conversations to 
which Savage and Vaughan testified that the bank was to keep the policy, there 
is nothing to justify the inference that the premium was not to be paid in cash 
or that such payment was not to be a condition precedent to the insurance becoming 
effective as provided by the terms of the policy. As was well said by Judge Brewer 
in Koken v. Mutual Reserve Fund Life Association, C.C., 28 F. 705, 706; “While 
it may be conceded that a contract was entered into between these parties, it 
was a contract to become operative upon the happening of a certain condition: 
and it is competent, of course, for parties to stipulate as to when their contract 
shall become operative. Suppose, for instance, that in this application it had been 
proposed by the applicant that the policy should become in force on the twentieth 
of November. Such a policy, though issued by the company on the 10th, would 
not become operative until the time which the parties themselves had named; or 
if in the application had been a proposition that the policy should become operative 
10 days after its receipt at the home office in New York, then, although it were 
received on the 10th, and accepted on the 10th, the policy would not become 
operative as a contract of insurance until 10 days thereafter.” 


[7-13] The doctrine that, nothing else appearing, delivery of the policy waives 
a condition requiring prepayment of premium rests upon the presumption that, 
in such case, a credit for the premium must have been intended by the parties 
upon the delivery, as it is not reasonable that they would enter into a contract 
void by its own terms. There is no room for the application of the doctrine, 
however, where the surrounding circumstances show, as they do here, that no 
credit was intended. Under such circumstances, the reasonable presumption 1s 
that the delivery was for the purpose of inspection and further consideration 
and that the policy remained subject to the condition expressed in the application, 
i. e. that before the insurance therein provided should hecome effective the 
premium should be paid. It is clear that where delivery is for inspection, it does 
not waive the condition requiring payment of premium. Hartford Fire Ins. Co. 
v. Wilson, 187 U.S. 467, 23 S.Ct. 189, 47 L.Ed. 261; Bostick v. New York Life 
Ins. Co., 5 Cir., 284 F. 256: Coffin v. New York Life Ins. Co., 1 Cir., 127 F. 555: 
Reliance Life Ins. Co. v. Gulley’s Adm’x, 134 Va. 468, 114 S.E. 551; New v. 
Germania Fire Ins, Co., 171 Ind. 33, 85 N.E. 703, 131 Am.St.Rep. 245; Perry v. 
Security Life & Annuity Co., 150 N.C. 143, 63 S.E. 679; 1 Couch on Insurance 
169-170, 214: Vance on Insurance, p. 179. Plaintiff attaches much importance to 
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the fact that an inspection receipt was not obtained from the insured at the time 
the policy was delivered; but we do not consider this a matter of importance in 
view of the understanding that the policy was to be obtained for the approval of 
the applicant and that it clearly appears that no credit for the premiums was 
intended. 

And there is another ground which precludes a finding of the waiver relied 
on. The delivery was made by Heiniger, a mere soliciting agent, and there is 
nothing to show authority on his part to make such waiver. Assuming that the 
charging of the premium to Pippen was sufficient to clothe Pippen with such 
authority, Pippen did not attempt to exercise it. He was not asked for credit 
and did not authorize Heiniger to extend credit. True, he turned over the policy 
to Heiniger to deliver; but Heiniger was authorized to deliver it as a binding 
contract only upon obtaining cash or notes for the premium, and Pippen did not 
know that he had not taken an inspection receipt when making delivery. One 
who deals with an agent must look to his authority; and one who deals with a 
mere soliciting agent of an insurance company may not rely upon his authority 
to waive conditions of a policy, especially where the policy itself gives notice of 
the limitation of his authority. See Pennsylvania Casualty Co. v. Bacon, 2 Cir., 
133 F. 907; A&tna Life Ins. Co. v. Johnson, 8 Cir., 13 F.2d 824; Aftna Life Ins. 
Co. v. Roewe, 7 Cir., 38 F.2d 393; Inter-Southern Life Ins. Co. v. McElroy, 8 
Cir., 38 F.2d 557; Newsom v. New York Life Ins. Co., 6 Cir., 60 F.2d 241. 

For the reasons stated, we think that verdict should have been directed for 
defendant; and the judgment appealed from will accordingly be reversed. 

Reversed. 


KANSAS CITY LIFE INS. CO. v. DAVIS. No. 8524. 
Circuit Court of Appeals, Ninth Circuit. April 8, 1938. 
95 Federal Reporter (2d) 952. 
2. REINSTATEMENT. 

The right to reinstatement on lapse of life policy is not absolute, but depends 
on provisions of policy, and hence insurer may impose such conditions as insurer 
sees fit, if not contrary to public policy. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

3. LAPSE. 

_The acceptance of premium or assessment after insured’s death will not waive 
forfeiture of life policy for nonpayment of premiums if insurer has no knowledge 
of insured’s death. 

(For other cases, see Insurance, Dec. Dig. § 392[8].) 

4. PAYMENT. 

Under life policy requiring payment of premium arrears as condition to rein- 
statement on forfeiture of policy for nonpayment of premiums, insurer’s acceptance 
of check for premium arrears and giving of receipt did not effect reinstatement, in 
absence of special agreement that check should be taken as absolute payment. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

5. PAYMENT OF PREMIUM. 


\ check which is made in payment of insurance premiums is taken conditionally 
and subject to its return in cash, unless there is a special agreement that the check 
is received as absolute payment, notwithstanding that a receipt may he given for 
payment of premiums. : 

(For other cases, see Insurance, Dec. Dig. § 360/4].) 

8. ESTOPPEL 

; \nyv agreement, declaration, or course of action by insurer which leads 
insured honestly to believe that by conforming thereto forfeiture of policy will 
not be incurred, followed by due conformity, estops insurer from insisting on 
forfeiture, though it might be claimed under the express letter of the policy. 

(For other cases, see Insurance, Dec. Dig. § 388[1].) 

% WAIVER. 

The doctrine of implied “waiver,” as applied to insurance, is closely akin to 

estoppel,” and rests on course of conduct of insurer with reference to insured 
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evidencing intention not to insist on some performance due to insurer under 
terms of policy. 


(For other cases, see Insurance, Dec. Dig. § 371.) 
10. WAIVER. 

Where insurer under life policy accepted application for reinstatement and 
cash and check for premium arrears, mailed certificate of reinstatement, failed 
to return cash when check was dishonored after delay in presentment, and 
failed to cancel credit previously entered on its books, but wrote that prompt 
sending of new remittance would put insurance back in good standing, insured 
died four days after reading such suggestion, and insurer accepted amount of 
check without knowing of insured’s death and without requiring new application 
ior reinstatement, insurer “waived” right to claim forfeiture of policy. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

Appeal from the District Court of the United States for the Southern District 
oi California, Central Division; Leon R. Yankwich, Judge. 

Action on a life policy by Clista Pearl Davis against the Kansas City Life 
— ee From a judgment for plaintiff, defendant appeals. 

Affirmed. 


John T. Gose and George B. Gose, both of Los Angeles, Cal., for appellant. 

W. W. Hindman and E. Eugene Davis, both of Los Angeles, Cal., for appellee. 

Before Denman, Stephens, and Healy, Circuit Judges. 

STEPHENS, Circuit Judge 

This is an appeal from judgment of the District Court in an action brought by 
appellee on an insurance policy, appellee being the named beneficiary thereof. A 
jury having been waived, the court gave judgment for appellee for the face value 
of the policy. 

Throughout this opinion we shall refer to the plaintiff, appellant here, as the 
company, and to the defendant, appellee here, as the beneficiary. 

The company appeals upon eighteen assignments of error, but all are determined 
by our consideration of assignment I which raises, as we hold, the broad question 
as to whether the judgment is supported by the evidence. Assignment I is based 
on an exception taken to the denial of appellant’s motion for judgment, which 
motion was made before submission of the case. The motion was based on the 
specific ground that there was no substantial evidence to sustain any other judgment 
or upon any other specific ground, but was general in form. There is authority 
that an exception to the denial of such a motion raises no question on appeal. 
Denver Live Stock Commission Co. et al. v. Lee et al., 8 Cir., 1927, 20 F.2d 
531; Henry H. Cross Co. v. Texhoma Oil & Refining Co., 8 Cir., 1929, 32 F.2d 
442; Lyle v. Phillips Petroleum Co., 8 Cir., 1934, 72 F.2d 347; Salt Bayou 
Drainage Dist. v. Futrall, 8 Cir., 1934, 72 F.2d 940 

[1] However, we feel that the better-reasoned cases are those which hold that 
where, as here, the contention is the broad one that proof as a whole fails to dis- 
close liability, a general motion is sufficient to challenge the attention of the court 
and counsel to the legal point and that, consequently, the denial of such a motion 
raises on appeal the legal question of the sufficiency of the evidence to support a 
judgment. The majority of the circuits have taken this latter position. See New 
York Life Ins. Co. v. Doerksen, 10 Cir., 1935, 75 F.2d 96, which collates the holdings 
of the various circuits finding that of the ten circuits, only one—the Seventh—has 
definitely refused to consider a reviewable question raised, while of the remainder, 
six (First, Second, Fourth, Fifth, Sixth, and Tenth) have held a_ reviewable 
question raised (the Ninth Circuit is by this court thought to follow the same rule). 

In our own Circuit the question was considered in Balaklala Consol. Copper 
Co. v. Reardon, 9 Cir., 1915, 220 F. 584. In that case it was said at page 589: “Tt 
does not appear that the request was argued before the court, or that the particular 
grounds of the motion were at any time specified. It has been held in the Seventh 
Circuit that such a motion is insufficient to raise a question for review in the Circuit 
Court of Appeals. Adams v. Shirk, 104 F. 54, 43 C.C.A. 407. We are disposed 
to assume, however, that the court below passed upon the question which is now 
presented in this court—that is, whether or not there was sufficient evidence to go 
to the jury to show the defendant’s negligence—and to hold that the motion was 
sufficient.” 
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Feather River Lumber Company v. United States, 9 Cir., 1929, 30 F.2d 642, 
643, is not directly in point, since in that case the defendant made no motion for 
judgment. However, the following language of the court is indicative of the 
attitude of this Circuit where the court below has not been misled: “The record 
shows that both parties made oral requests for special findings, but such a request 
without specifying the findings desired does not serve to bring to the court’s attention 
any question of law. In view, however, of the fact that the parties and the court 
below regarded the requests as preserving a right to review the evidence on appeal, 
we have given careful consideration to the testimony, and we are of the opinion 
that it was sufficient to sustain the allegations of the complaint.” 

In Babbitt Bros. Trading Co. v. New Home Sewing Mach. Co., 9 Cir., 62 F.2d 
$30, 535, the main opinion decided the case on its merits. In a concurring opinion 
it was said: “This matter cannot be reviewed on this appeal for several reasons. 
No motion for judgment because of the insufficiency of the evidence to sustain 
plaintiff's cause of action was made by the defendant at the conclusion of the 
evidence. Plaintiff, therefore, relies and must rely upon the rulings of the court 
nade when it presented its special findings of fact.” Since the main opinion 
reviewed the case on its merits, and since no further consideration was given to 
the point involved here, other than as quoted above, it cannot be taken to be an 
expression of the rule of this Circuit sufficient to overrule the direct holding in 
the Balaklala Case, supra. 

Nor did Krumm y. Southwest Finance Co. of Calif., 9 Cir., 1933, 67 F.2d 1, 
change the rule of this Circuit. In that case the court refused to consider the 
sufficiency of the evidence to support the judgment because there was nothing in 
the record to show a motion for judgment, or its equivalent, and, further, hecause 
it did not appear that the motion for nonsuit (recited in the preamble to the special 
findings as having been made during the progress of the trial) “was based on 
the insufficiency of the evidence to support a finding or judgment for plaintiff 
or that it was made at the conclusion of all the evidence or that defendant excepted 
to its denial by the court.” In view of the cases cited by the court (Balaklala 
Consol. Copper Co. v. Reardon, supra, was not noticed), it seems fair to conclude 
that the holding was based not upon the failure to specify the grounds for the 
motion, but upon one of the other mentioned points. 

In Seaboard Surety Co. v. United States et al., 9 Cir., 1936, 84 F.2d 348, 351, 
the following language is found: “The underlying purpose of the requirement that 
there shall be a motion for judgment, either of nonsuit or for the defendant, on 
the ground of insufficiency of evidence, before it can be reviewed on appeal, is 
that the court shall be advised of the claim with such argument thereon as is 
required for its presentation. The same reason underlies a denial on appeal of 
a review of the sufficiency of evidence to support a judgment on a certain issue, 
in the absence of a request specifically made that a certain set of facts be found 
by the court.” 

This statement was offered by way of argument upon another point, and since 
it appears from the opinion that there was no motion for judgment, but only a 
request for specific findings, without any specific findings being offered, it is not 
authority for the point under consideration. 

With the conclusion that the motion was sufficient and that consequently 
assignment I is proper, we shall proceed to examine the facts as to whether or 
not there is substantial evidence in the case to support the judgment. 


_ The policy was delivered to the deceased, Benjamin Thomas Davis, husband 
of appellee, on the Ist day of July, 1931. One of the terms of the policy was as 
follows: “Upon failure to pay a premium when due, or upon the failure to pay 
any premium rate when due, this policy will become null and void without any 
action or notice by the company, and all rights shall be forfeited to the Company, 
except as hereinafter provided.” One of the provisions following was: “In case 
of default in the payment of any premium hereunder or any premium note when 
due, the Company will reinstate the Policy * * * at any time upon written request 
by the Insured to the Company at its Home Office, accompanied by evidence of 
insurability satisfactory to the Company and the payment of all premium arrears 
and the payment or reinstatement of any indebtedness existing at the date of the 
default, together with interest thereon at the rate of six per cent per annum. 


The insured paid all premiums due on said policy up to the monthly payments 
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due December 1, 1934. Insured defaulted in the payment of said monthly premium 
and by reason thereof the policy lapsed. On January 7, 1935, insured furnished 
the company with an application for reinstatement, together with the premium 
arrearages, and the policy was reinstated on or about January 14, 1935. 

Thereafter, insured promptly paid the premiums when due, until October 1, 
1935, when he again defaulted. He also defaulted as to the November premium 
and the policy again lapsed. On December 10, 1935, the company received from 
the insured a cash remittance of $10.18 to apply on the October 1, 1935, and 
November 1, 1935, monthly premiums of $5.09 each, and the company thereupon 
advised insured that said remittance was being held subject to his order, pending 
receipt of other requirements, i. e., application for reinstatement, and final action 
by the company. The account of insured with the Company was not at this 
time credited with this sum. 

The company heard nothing from the insured until January 14, 1936. In the 
meantime, the monthly premium due December 1, 1935, had become due and the 
grace period of 31 days had expired without the premium for that month having 
been paid. On January 14, 1936, the company received from insured a letter 
inclosing an application for reinstatement of his policy, together with a check for 
$10.18 to cover the unpaid monthly premiums due December 1, 1935, and January 
1, 1936. The check, dated January 9, 1936, was drawn by the Johnston Hotel of 
Richfield, Utah, on a bank of that city in favor of the company. 

Four days after receipt of the check, the company deposited it with its bank 
for collection and, meanwhile, on January 16th forwarded to the insured two 
certificates of reinstatement—one covering the premiums due for October and 
November of 1935, and the other covering the premiums due for December, 1935, 
and January, 1936. A letter accompanying these certificates stated in part: 
“Application for reinstatement is approved. Have accepted deposit of $20.36, 
tendered in payment of the two, two monthly premiums. * * * ” 

On January 17, 1936, the company made an entry crediting Davis’ account 
with $20.36. No segregation of the entry was made to indicate that the sum 
entered was the total amount of two items—the cash and the check. 

On January 24, 1936, the drawer of the check notified the company that it 
had stopped payment thereon and on January 27th the company’s bank notified 
it of the return of the dishonored check, whereupon the company redeemed it. 
On the same date the company made an entry on Davis’ account that the check 
was not good and that the premiums thereon were paid to “12-1-35” and at the 
same time entered in the “Premiums Paid” column under “Amount” the figures 
$10.18.” 

The check, when drawn, was good, and if it had been presented any time 
before January 22, 1936, when payment was stopped, it would have been honored. 
Davis believed the check to be good, and that it would be honored upon presenta- 
tion. The maker stopped payment because he believed Davis’ employer would 
refuse to honor any further drafts drawn on it by Davis, and that, consequently, 
the Johnston Hotel would not be repaid the sum so advanced. 

January 29, 1936, the company wrote to insured informing him that the check 
had been returned unpaid, advising him of the maker’s reasons for stopping 
payment, and concluding: “Now we realize that a misunderstanding accounts for 
vour premiums being past due and suggest that you send us new remittance of 
$10.18 at once. If this matter is promptly taken care of we should have no 
trouble in getting your insurance back in good standing.” The dishonored check 
was inclosed in the letter. 


Apparently, this letter was received by Mrs. Davis, appellee, about the 5th 
of February, 1936, but was not given to the deceased until about February 10th, 
because he was under the influence of liquor, and though not suffering from 
delirium tremens was very mean when he was drinking. The letter was later 


1 There is authority that where the person to whom the check is given by the drawer and the 
bank on which it is drawn are situat in different places, the check must, in the absence of 
special circumstances, be forwarded for presentment for payment on the next business day after 
which it is received. 8& Am.Jur., Bills Notes, § 671, n. citing cases. The record hefore us 
reveals that the check was received by the company on January 14th, and was not deposited for 
collection until January 18th. The trial court might well have inferred that, in part at least. the 
seeming reluctance of the company to take the position with the insured that the policy was ' 
reinstated (see, text, post) was traceable to the uncertainty of their position due to the delay ™ 
presentment of the check. 
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found rolled in some papers in the pocket of deceased’s car. It does not directly 
appear whether or not the insured ever read the letter, but the trial court could 
properly have so inferred from the fact that appellee identified a letter, without 
the envelope, as the letter found in the pocket of the car. 

To this letter insured never replied. He died on February 14, 1936. On 
February 15, 1936, one David Engelke deposited the sum of $10.18 with the Cali- 
fornia managers of the company in payment of the dishonored check and received 
a receipt therefor. It does not appear what interim disposition of this payment 
was made by the California office of the company. The company did not at the 
time know of Davis’ death, and upon learning of it ordered the sum returned. 
C. N. Sears, secretary of the company, testified by deposition that: “The Company 
first heard of the death of the insured on February 21, 1936, and it advised its 
attorney at Los Angeles, California, Mr. John T. Gose, to make arrangements 
for the return of $10.18.” At the time the Engelke deposit was accepted, the 
California office had in its possession a copy of the letter of January 29, 1936, 
from the company to the insured, and an employee of the Los Angeles office 
consulted this letter before the check was nual 

It was admitted by the pleadings that appellee gave appellant due notice and 
proofs of the death of the insured. 

[2] The evidence is undisputed that on October 1, 1935, the policy lapsed for 
nonpayment of premiums. The ultimate question then becomes: Was the policy 
reinstated so as to be in effect at the moment of the death of the insured? The 
policy was not reinstated unless the conditions precedent to reinstatement were 
fully complied with, or, if not fully complied with, waived as to the portion not 
performed. “The right to reinstatement depends on the provisions of the con- 
tract, and since the the right is not absolute, the insurer may impose such condi- 
tions as he sees fit, if not contrary to public policy, on which reinstatement may 
be had.” Cooley’s Briefs on Insurance, Vol. IV, p. 3777. 

The policy here sued upon imposed two conditions to reinstatement of a lapsed 
policy; written request for reinstatement, accompanied by evidence of insurability 
satisfactory to the company, and payment of all premium arrears. It is not 
disputed that the first of these conditions was performed by the insured. But 
were all premium arrears paid? 

[3] It is fundamental that the acceptance of a premium or an assessment 
after the death of the insured will not waive a forfeiture for nonpayment of 
premiums, if the insurer has no knowledge of the death of the insured. Cooley’s 
Briefs on Insurance, Vol. V, p. 3958. In determining whether arrearages were 
paid—but not touching upon the question of waiver—we must exclude the deposit 
made by Engelke, for it was made to and accepted by the agency without knowl- 
edge of Davis’ death. 

[4] It being equally clear that one-half of the amount of the default was 
paid in cash, the question then remaining is: Did the acceptance by the company 
of the check for $10.18 operate as a payment to it of the balance of the arrearages 
due it, and so complete the performance of the condition precedent to reinstate- 
ment? This question must be answered in the negative. 

[5] The law is settled that a check made in payment of insurance premiums 
is taken conditionally and subject to its return in cash, unless there is a special 
agreement that such check is received in absolute payment. Philadelphia Life 
Ins. Co. v. Hayworth, 4 Cir., 1924, 296 F. 339: Silverman v. New York Life Ins. 
Co., D.C. 1932, 2 F.Supp. 184, affirmed, 3 Cir., 1933, 66 F.2d 554. The fact that 
a receipt is given for payment of the premium does not change the rule. Phila- 
delphia Life Ins. Co. v. Hayworth, supra: Silverman v. New York Life Ins. Co., 
supra. 

There is no evidence in this case supporting a special agreement to take this 
check as absolute payment. 

But, though the conditions precedent to reinstatement were not performed 
according to their terms, can it be said that there is substantial evidence from which 
the court could properly have found that the company waived its right to insist 
upon different performance than that rendered by insured in satisfaction of the 
condition? We hold that there is. 


[6-8] A waiver, which is the voluntary relinquishment of a known right, 


may be either express or implied. As was said in New York Life Insurance Com- 
pany v. John W. Eggleston, 1877, 96 U.S. 572, 577, 24 L.Ed. 841, 843: “We have 
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recently, in the case of Knickerbocker Life Ins. Co. v. Norton, 96 U.S. 234, 24 
L.Ed. 689, shown that forfeitures are not favored in the law; and that courts 
are always prompt to seize hold of any circumstances that indicate an election 
to waive a forfeiture, or an agreement to do so on which the party has relied and 
acted. Any agreement, declaration or course of action, on the part of an insur- 
ance company, which leads a party insured honestly to believe that by conforming 
thereto a forfeiture of his policy will not be incurred, followed by due conformity 
on his part, will and ought to estop the company from insisting upon the for- 
feiture, though it might be claimed under the express letter of the contract. The 
company is thereby estopped from enforcing the forfeiture.” 

See, also, Murray v. State Life Ins. Co., C.C.Pa., 1907, 151 F. 539, affirmed, 
3 Cir., 1908, 159 F. 408. 

|9] However, it is true that the doctrine of implied waiver as applied to 
insurance is closely akin to estoppel and rests on a course of conduct of the 
insurer with reference to the insured, evidencing an intention not to insist on 
some performance due to it under the terms of the policy. Globe Mutual Life 
Insurance Company of New York v. Wolff, 1877, 95 U.S. 326, 24 L.Ed. 387; Astrich 
v. German-American Ins. Co., 3 Cir., 1904, 131 F. 13, 20; Bakhaus et ux. v. 
Germania Fire Ins. Co., 4 Cir., 1910, 176 F. 879, 883; Massachusetts Mutual Life 
Ins. Co. v. Mayo, 9 Cir., 1936, 81 F.2d 661, 664. What evidence is present in the 
instant case of conduct on the part of the company from which the court could 
have found that the insured was led to believe that it was the intention of the 
company to keep the insurance effective pending settlement of the check episode 
which the company referred to as a “misunderstanding”? 

[10] Such evidence may be found in the letter of date January 16th, with its 
inclosed certificates of reinstatement, and the letter of date January 29, 1936, 
without such inclosures. In the first of these communications it was stated: 
“Application for reinstatement is approved. Have accepted deposit of $20..6, 
tendered in payment of the two, two monthly premiums. * * * ” The accom- 
panying certificates of reinstatement were absolute in form: “Received * * * 
delinquent two months Premium * * * the payment of which reinstates said 
Policy. * * * ” This communication may have induced insured to believe that 
his arrears had been fully paid. With this thought in mind, we look to the letter 
of January 29th. What indication does it give as to whether or not the insurance 
was effective? 

In considering the effect of this letter, it must be remembered that on two 
prior occasions the insured had been informed that he would be required to fur- 
nish evidence of insurability, as well as to pay delinquent premiums, before the 
company would reinstate the policy which had been allowed to lapse, and it must 
be noted that the company did not return to insured the cash payment of $10.18 
which he had earlier deposited to apply on premiums. Nor did the company 
say that it was holding this sum pending remittance of money to pay the premium 
arrearages. Whereas earlier in the course of dealings and immediately after 
the $10.18 cash was received by the company and when nothing remained to be 
done but to send in the application for reinstatement, the company lid _ state 
specifically it would be held “subject to your order, pending receipt of other 
requirements, and final action by the Company.” In the light of these facts, can 
it be said that this letter which did not state to insured that his policy remained 
lapsed: which made no reference to the certificates of reinstatement, either by 
way of statement of cancellation or request for their return or otherwise; which 
did not state that on the payment of a new remittance, the policy would be 
reinstated; and which made no requirement as to the furnishing of evidence of 
insurability; was sufficiently unambiguous to correct the belief in the mind of 
the insured that the policy was in effect? Might not the insured more reasonably 
have implied therefrom that the policy remained effective, but that by reason of 
the check failure, a sum was due the company to reimburse it in the amount of 
the check? We feel that the trial court could properly have so found. 

We have noted that the letter suggested the sending of a “new remittance 
at once” and qualified the statement that the insurance could be put back in good 
standing by the antecedent phrase, “If this matter is promptly taken care of.” 
However, the evidence shows that this letter could not have been read by insured 
prior to February 10th (although it came into the possession of the beneficiary 
five days earlier), and he died but four days later—the intervening period woul 
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not constitute an unreasonable delay had it been read and understood as meaning 
that the continuation of the insurance depended upon the sending of money to 
cover the check within a reasonable time. Such inferences could have been prop- 
erly made by the trial court. 

Proceeding upon the assumption that waiver must be based on the intentional 
relinquishment of a right, we find evidence that the company intended to carry 
the policy in force for at least a reasonable time during which money could be 
sent to cover the dishonored check. Such evidence is found in the fact that the 
company, upon the return of the check, instead of canceling the previously entered 
credit of $20.36, and transferring the $10.18 deposit to a special account, pending 
receipt of the balance due, made an entry on its books showing premiums paid to 
December 1, 1935, and retained the cash (the retention being unaccompanied by 
any intimation that the company regarded the sum as returnable to the insured) 
given in payment of the October and November premiums. If the company had 
not intended to continue the policy in force, why did it retain this cash which 
could not otherwise have done the insured any good, and to which the company 
could not have believed itself entitled if at the time it did not consider the policy 
in full force and effect? 

It also appears to us, in the light of the full circumstances surrounding the 
transaction of the Engelke payment, that the retention of this money by the com- 
pany (or its agent) until it heard of insured’s death, without requiring the usual 
application for reinstatement, further justifies the conclusion that the policy was, 
in fact, in full force and effect, and that the company in refusing to honor the 
policy sought to avoid the result of its own waiver of conditions precedent to its 
policy obligations. 

Affirmed. 


VILES v. PRUDENTIAL INS. CO. OF AMERICA. No. 1599. 
Circuit Court of Appeals, Tenth Circuit. April 7, 1938. 
; 96 Federal Reporter (2d) 3. 
1, PROOF OF DISABILITY. 

Where rider attached to life policy provided for disability benefits upon fur- 
nishing of due proof of total disability occurring while policy was in force and 
continuing for 90 days and that any disability benefits would be granted from 
commencement of disability, and policy proper provided for waiver of premiums 
as one of benefits, insured was entitled to disability benefits, including waiver of 
premiums, from date of commencement of total and permanent disability, notwith- 
standing that due proof of disability was not received by insurer on or prior to 
date of lapse of policy. 

(For other cases, see Insurance, Dec. Dig. §§ 539[1], 362.) 

2. PROOF OF DISABILITY. tt aie. 

Where life policy did not specifically fix time limit for making proof of dis- 
ability, insured was required to make proof within a reasonable time. 

(For other cases, see Insurance, Dec. Dig. § 539[1].) 

4. AGENCY. 
_ A life insurance company is bound by acts of its general agents within scope 
of their real or apparent authority. 

(For other cases, see Insurance, Dec. Dig. § 88.) 

5. PROOF OF DISABILITY. 

An alleged conversation in which insured explained his disability to agent in 
charge of insurer’s Denver office was insufficient to constitute due proof of dis- 
ability, but it was proper as explanatory of insured’s failure to make due proof 
more promptly. 

(For other cases, see Insurance, Dec. Dig. §§ 543, 662[1].) 

6. DELAY. 

The question of what constitutes a reasonable time for, or unreasonable dela, 
in, furnishing due proof of disability, depends upon facts of each particular case. 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 

i. DELAY. 
Generally, what constitutes reasonable time for, or unreasonable delay in, 
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furnishing due proof of disability, are questions of fact, but, where facts are not 
in dispute and there is no room for differing inferences, question is one of law. 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 

Appeal from the District Court of the United States for the District of Colo- 
rado; T. Blake Kennedy, Judge. 

Suit by Edmond L. Viles against the Prudential Insurance Company of 
America for specific performance of certain provisions of a contract of life insur- 
ance. From a decree of dismissal, plaintiff appeals. 

Reversed, with directions. 

Edmond L. Viles pro se. 

Horace Phelps, of Denver, Colo. (James D. Benedict and Horace F. Phelps, 
both of Denver, Colo., on the brief), for appellee. 

Before Lewis and Phillips, Circuit Judges. 

Puiwrps, Circuit Judge. 


Viles brought this suit in the district court of Jefferson County, Colorado, 
against the Prudential Insurance Company for specific performance of certain 
provisions of a contract of life insurance. The cause was duly removed to the 
District Court of the United States for the District of Colorado. 

In his complaint Viles alleged that on June 10, 1927, the Insurance Company 
issued to him its policy of life insurance for $10,000.00 in consideration of semian- 
nual premiums of $111.30; that the policy provided for disability payments of 
$10.00 per month for each $1,000.00 of life insurance in the event of total and 
permanent disability before the age of 60; that he paid three semiannual premiums 
which continued the policy in force until January 10, 1929; that the policy proper 
contained the provisions tor total and permanent disability set out in note’; that 
a rider which is set out in note’ was attached to the policy; that in the month of 
October, 1928, by reason of the loss of the sight of both eyes, he became totally 
disabled and unable to pursue his regular line of work and since that time has 
been continuously so disabled; that he furnished the Insurance Company. “due 
proof of his total disability and has demanded payment of the disability benefits 
under said contract” and that the Insurance Company has repeatedly refused to 
pay such benefits. 


1 Provisions as to Total and Permanent Disability: Waiver of premiums —Monthly income 


to the insured—Disability before age 60—‘“If the insured shall become totally and permanently 
disabled either physically or mentally from any cause whatsoever, to such an extent that he (or 
she) is rendered wholly, continuously and permanently unable to engage in any occupation or 
perform any work for any kind of compensation of financial value during the remainder of his 
or her lifetime, and if such disability shall occur at any time after the payment of the first pre- 
mium on this policy while this policy is in full force and effect and the insured is less than sixty 
years of age and before any non-forfeiture provision shall become operative, the Company upon 
receipt of due proof of such disability, will grant the following benefits: 

“(a) Waiver of Premiums: The Company will waive the payment of any premium or pre- 
miums the due date of which, as specified on the first page hereof, shall occur after receipt by the 
company of said proof of such disability. 

“(b) Monthly income to the insured: The Company will in addition to waiving premiums 
pay to the Insured the Monthly Income specified on the first page hereof under the heading, 
Total and Permanent Disability Benefits. he first monthly payment shall be made immediately 
upon receipt by the Company of due proof of such disability and subsequent payments shall he 
made on the first day of each month thereafter. * * *”’ 

2? Supplementary Provisions as to Total and Permanent Disability. The followin provisions 
are hereby made a part of the clause headed Provisions as to Total and Permanent Disability, 
contained in this Policy: 

“Tf due proof of total and permanent disability has not been previously furnished, and if 
the insured shall furnish due proof that he has been totally disabled either physically or mentally 
from any cause whatsoever to such an extent that he was rendered wholly and continuously 
unable to engage in any occupation or perform any work for any kind of compensation of 
financial value during a period of ninety consecutive days, and if such disability shall occur after 
the payment of the first premium on this Policy, while this Policy was in full force and effect 
and the Insured was less than sixty years of age and before any non-forfeiture provision became 
operative, such disability shall be presumed to be permanent and the Company will upon receipt 
of such proof grant the disability Somalis provided, subiect to all other provisions of said clause 
including those relating to proof of continuance of disability. 

“Any disability benefits granted in accordance with the provisions of the clause headed Pro 
visions as to Total and Permanent Disability, including these provisions will be granted from the 
commencement of total and permanent disability as defined, any other provisions in said clause 
to the contrary notwithstanding. 

“These provisions are granted in consideration of the payment of an extra semi-annual 
premium of $7.50 in addition to the extra premium specified for the provisions as to Total and 
Permanent Disability, which additional extra premium is included in the amount of the —— 
stated on the first page of this Policy and is payable subject to the same conditions as apply, to the 
payment of the extra premium specified for said provisions as to Total and Permanent Disability. 
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Viles prayed for a decree specifically enforcing the insurance contract in the 
following particulars: 

“(a) Waiver of premiums since December 10th, 1928; 

“(b) Reinstatement of Policy Contract No. 5866783, as of December 10th, 
1928 ; 

“(c) And to pay plaintiff $100.00 per month since October 1928, with interest 
at the rate of 6% per annum; said payments of $100.00 per month to continue 
as long as plaintiff is totally disabled.” 

The Insurance Company filed a motion to make the complaint more specific 
“by stating when and upon what date * * * plaintiff furnished proof of dis- 
ability,” and a demurrer to the complaint on the ground that it did not state 
facts sufficient to constitute a cause of action. 

The motion to make the complaint more specific was sustained and the 
demurrer was overruled. 

Thereafter, Viles filed a bill of particulars in which he set out that in the 
early part of 1929 he went to the Insurance Company’s Denver office and 
explained his disability to the agent in charge and was informed by such agent 
that the disability would not be considered as total and permanent within the 
meaning of the policy; that he accepted and relied on the agent’s statement until 
the early part of 1935 when he learned that the Insurance Company was paying 
total and permanent disability benefits to another policyholder who had better 
vision than he; that on March 25, 1935, he again went to the Denver office of 
the Insurance Company and applied for disability benefits and was given forms, 
one to be executed by himself and one by his physician; that on March 25, 1935, 
he executed and delivered to the Denver office his application for disability 
benefits to be forwarded to the Home Office of the Insurance Company; that 
on April 5, 1935, he delivered to the Denver office the physician’s form executed 
by Doctor Donald O'Rourke, of Denver, Colorado, an eye specialist, “which was 
due proof of plaintiff's total and permanent disability while this policy No. 
5866783 was in full force and effect.” 

In his bill of particulars Viles further alleged that the Insurance Company 
had denied liability on the ground that the disability did not occar while the 
policy was in fuli force and effect and at no time had denied liability on the 
ground that proof of disability was not furnished before the policy had lapsed 
for nonpayment of premiums. 

The Insurance Company filed its motion to strike all of the bill of particulars 
except the allegations that proof of disability was made in March and April, 1935. 

The Insurance Company also filed a demurrer to the complaint as supple- 
mented by the bill of particulars. 

The court sustained the motion to strike and the demurrer and entered an 
order dismissing the bill of complaint. 

Viles has appealed. 

{1] The Insurance Company contends that under the provisions of the policy 
the right to disability benefits, including waiver of premiums, accrues from and 
after the date of receipt of due proof of disability, and since it affirmatively 
appears that due proof was not received by it on or prior to January 10, 1929, 
the end of the grace period, the policy lapsed for nonpayment of the premium 
due on that date and the demurrer was properly sustained. 

li Viles’ claim rested on the provisions for disability benefits in the policy 
proper, this position would be well taken, but those provisions were substantially 
modified by the rider attached to the policy for which an additional consideration 
was paid. This rider specifically provides that if due proof of total and per- 
manent disability has not been previously furnished and the insured shall fur- 
nish due proof that he has been totally disabled to such an extent that he was 
wholly and continuously unable to engage in any occupation or perform any work 
tor any kind of compensation of financial value during the period of 90 con- 
secutive days and such disability shall occur after the payment of the first 
premium while the policy is in full force and effect and the insured is less than 
™ vears of age and before any nonforfeiture provision becomes operative, such 
disability shall be presumed to be permanent, and upon receipt of such proof 
the Insurance Company will grant the disability benefits provided. It further 
provides “any disability benefits granted in accordance with the provisions of the 
clause headed ‘Provisions as to Total and Permanent Disability’ * * * will be 
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granted from the commencement of total and permanent disability as defined, any 
other provisions in said clause to the contrary notwithstanding.” (Italics ours.) 

The policy proper provides as one of the benefits the waiver of premiums 
and the rider provides that such benefit will be granted from the commencement 
ct total and permanent disability. 

We conclude that under the rider Viles was entitled to the disability benefits, 
including waiver of premiums, from the date of the commencement of total and 
permanent disability. Contracts of insurance with disability provisions much 
less favorable to the insured than the one involved here have been so construed. 

While the question of whether Viles made his proof within a reasonable 
time was not urged by the Insurance Company, we deem it of such importance 
as to merit consideration. 

|2] So far as this record discloses, the policy contained no provision limiting 
the time within which due proof of disability should be furnished. Absent a 
provision in the policy fixing a time limit for making proof of disability the law 
required Viles to make such proof within a reasonable time. 

Viles alleged in his complaint that he furnished the Insurance Company with 
due proof of his total disability. In his bill of particulars, he alleged that in the 
early part of 1929, after he had become totally disabled, through the loss of eve- 
sight, he explained his disability to the Insurance Company’s agent at its Denver 
office, and was informed by such agent that his disability would not be considered 
total and permanent within the meaning of the policy; that he accepted and relied 
on such statement until early in 1935 when he came in contact with another 
policyholder who was receiving monthly benefits for loss of eyesight who had 
better vision than he and that in March and April, 1935, he made due proof on 
forms furnished him by the Insurance Company. 

[3] While the bill of particulars does not allege that the agent was a general 
agent, the fact that the large life insurance companies maintain in cities the size 
of Denver, general offices with general agents in charge, is of such common 
knowledge that courts are warranted in taking judicial notice thereof. 

[4] The Insurance Company is bound by the acts of its general agents 
within the stope of their real or apparent authority. 

[5] While the alleged conversation between Viles and the Insurance Com- 
pany’s Denver agent in 1929 was not sufficient to constitute due proof of dis- 
ability it was proper as explanatory of the failure of Viles to make due proof 
more promptly. The question is not whether the agent had authority to deny 
liability on the state of facts respecting the disability given him by Viles, but 
rather whether the action of the agent, upon which Viles was entitled to rely, 
was sufficient excuse for his not having made timely formal proof of his dis- 
ability. 

|6, 7] As to what constitutes reasonable time or unreasonable delay depends 
upon the facts and circumstances of each particular case. It is the general rule 
that what constitutes reasonable time and unreasonable delay are questions of 
fact. Where, however, the facts are not in dispute and there is no room for 
differing inferences the question is one of law. 

We are of the opinion that the issue of reasonable time can better be deter- 
mined by the trial court after the evidence has been adduced before it, in the 
light of all the relevant facts and circumstances. 

The decree of dismissal is reversed with instructions to reinstate the com- 
plaint, overrule the demurrer and grant leave to Viles to file an amended com- 
plaint wherein he may plead, in addition to other essential allegations, the facts 
with reference to the proof of disability, the time of making same, and the 
reasons for the delay. 

Let the costs of this appeal be assessed against the Insurance Company. 

Reversed. 


GRIFFITHS v. MASSACHUSETTS MUT. LIFE INS. CO. No. 258. 
Circuit Court of Appeals, Second Circuit. April 4, 1938. 
96 Federal Reporter (2d) 57. 
2. SURRENDER. 
Where insured, possessing life policies containing disability clause, notified 
insurer’s representative that insured had been laid up in bed for two months 
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with arthritis and requested information regarding his rights, representative 
informed insured that he was not entitled to disability benefits, and representa- 
tive six months later informed insured’s brother that insured was not entitled 
to disability benefits under policies, whereupon insured surrendered policies, 
beneficiary could not recover on policies on theory that insured had been entitled 
to disability benefits under policies, whereupon insured surrendered policies, 
of insurer’s misrepresentation. 

(For other cases, see Insurance, Dec. Dig. § 241.) 

3. PROOF OF DISABILITY. 

Where insured’s right to disability benefits and waiver of premiums under 
disability clause of life policies depended not only upon fact of total and per- 
manent disability but on proof of that disability, until insured furnished proof 
of disability insurer was not bound to pay disability benefits and waive premium. 

(For other cases, see Insurance, Dec. Dig. §§ 362, 536.) 

4, PROOF OF DISABILITY. 

Where insured’s right under life policies to disability benefits and waiver of 
premium depended not only upon the fact of total and permanent disability, but 
cn proof of that disability, even though insured was totally and permanently 
disabled, the payment of cash surrender value was an adequate consideration 
for the release of the rights of the insured who had not furnished proof of 
disability. 

(For other cases, see Insurance, Dec. Dig. § 241.) 

Appeal from the District Court of the United States for the Southern 
Listrict of New York. 

Action by Florence L. Griffiths against the Massachusetts Mutual Life 
Insurance Company on three life insurance policies. From a judgment dis- 
missing the complaint, the plaintiff appeals. 

Affirmed, 

Rayford W. Alley, of New York City (Sidney Friedman, Asa W. Jennings, 
and Herbert J. Deitz, all of New York City, of counsel), for appellant. 

Cabell, Ignatius & Lown, of New York City (Hartwell Cabell and Joseph S. 
Catalano, both of New York City, of counsel), for appellee. 

Before Manton, L. Hand, and Swan, Circuit Judges. 

L. Hanp, Circuit Judge. 

This is an appeal by the plaintiff from a judgment, summarily dismissing her 
complaint upon three policies of life insurance taken out by her husband, Butler 
Griffiths, in which she was named as beneficiary; each contained what is com-* 
monly known as a “disability clause”, which gave the insured in case of his “total 
and permanent disability” a fixed monthly payment, and relieved him of further 
premiums. Griffiths failed to pay the quarterly premium due upon one of the 
policies in July, 1934, and in September of that year surrendered it, and accepted 
the value of the “paid-up” insusance available to him. The other two policies 
remained in force, but were surrendered at the-same time as the first, also upon 
receipt of their surrender value less loans. The plaintiff joined in each surrender. 
The case is based upon the theory that at the time of the surrenders Griffiths 
would upon proof of claim have been entitled to disability payments and to the 
cessation of premiums, and that he remained so until his death in December, 
1934; but that in two letters between him and one, Coleman, an officer of the 
defendant, and in a talk between Coleman and Griffith’s brother, Leon, the 
defendant misrepresented its liability; and that Griffiths relied upon these mis- 
representations when he surrendered the policies. If so, the surrenders should 
be cancelled and the policies treated as in force when he died. The affidavits 
upon which the summary judgment was granted were in substance as follows. 

Griffiths was an accountant and had fallen sick of arthritis in the autumn of 
1932; he had been bedridden for two months and it may be taken that he was 
totally disabled” within the meaning of the policies. He had known familiarly 
Coleman, who was the cashier of the defendant’s New York agency, and on 
December 30th of that year he wrote him as follows: “Will you please give me 
some information on the disability provisions in my policies with the Massachu- 
setts Mutual. They are all in a safe deposit in Bklin, hence my bothering you. 
I have been laid up in bed for two months with arthritis and am still there and 
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if there are any forms to fill out to protect my interests or how is the matter 
handled?” (sic.) Coleman answered the next day: “I * * * regret exceedingly 
to learn that you have been laid up in bed for the past two months with arthritis. 
I hope, however, that you will soon be restored to good health. Referring to 
your inquiry concerning the disability clause in your policies * * * I beg to state 
the disability provision covers you only in case you become permanently and 
totally disabled and thus under the circumstances you would not be entitled to 
any disability benefits thereunder.” After receiving this answer, Griffiths filed 
no proof with the defendant and did nothing further, although he began to 
receive a total disability allowance from another company as early as March of 
1933, and although when he wrote he was already permanently disabled by a 
disease of the heart of which he finally died. His brother Leon, who at one 
time had been in the defendant’s employ, had come to know Coleman. In June 
of 1933, Leon Griffiths went to the defendant’s New York agency on personal 
business and chanced upon Coleman. Knowing that his brother was then 
seriously ill, he asked Coleman whether he was not entiled to the disability 
benefits under his policies, and Coleman answered that it was “too bad”, but 
that he was not. 

The surrender of the policies in September, 1934, finally cancelled them, 
unless it was induced by some misrepresentations of the insurer which misled 
Griffiths into supposing that he must keep on paying premiums, and was not 
entitled to disability payments. We shall assume that had he known the truth, 
he would not have surrendered them; and although we are not satisfied that 
Coleman had authority to speak for the defendant in the transaction, we shall 
also assume that he had. The exchange of letters in December, 1932, gave 
Griffiths no reason to believe that if he were permanently disabled, the disability 
clause did not cover him. He did not suggest to Coleman that he would not 
recover; he had been in bed only two months, and arthritis does not generally 
cripple a man totally and permanently. Coleman answered his inquiry as it 
read: it was clear that he did not suppose Griffiths to be permanently ill. He 
hoped he might soon get well; and however perfunctory such an expression 
night be, it would not have been made in that form to a man who had said that 
he was permanently disabled. Moreover, Coleman in effect declared that if 
Griffiths was permanently disabled, the policies protected him; it was a com- 
pletely honest answer and an insurer is not charged with an affirmative duty to 
go further. Iowa Life Insurance Co. v. Lewis, 187 U.S. 335, 350, 351, 23 S.Ct. 
126, 47 L.Ed. 204; Minnesota Mutual Life Insurance Co. v. Cost, 10 Cir., 72 F.2d 
519, 521; Williston, Contracts, § 758. Had Griffiths really supposed himself 
incurably ill, he had the necessary information to assert his rights. It is hard 
to believe that he did think so, though it must be admitted that it is also hard 
to believe that he did not, in view of the disability payments made to him in 
March, 1933. But if it be true that Coleman’s answer really misled him, the 
fault cannot be laid at the defendant’s door. Leon Griffiths’ talk in June, 1933, 
added nothing except that it then appeared that the insured’s illness had con- 
tinued for six months more. That could not have signified to Coleman that 
Griffiths thought himself permanently disabled, because with Coleman’s letter 
before him, telling him his rights, he had paid premiums upon at least two of the 
policies. Why should Coleman have inferred that his illness had become per- 
manent? Even after eight months arthritis is not necessarily incurable; Leon 
Griffiths did not suggest that it had become so in his brother’s case; the inquiry 
was more naturally understood as directed to any rights he might have while 
ke remained ill. In any event Coleman’s answer could not affect the rights of 
the parties except as Leon might repeat it to his brother; and if he should 
repeat it, Coleman had no reason to assume that the insured would take it as 
more than a repetition of what he had written in December. Griffiths alone 
could know how permanent his arthritis had become, and might be trusted to 
act upon the true information that Coleman had given him about the policies. 

[1-4] In all that we have said we have assumed that Griffiths was in fact 
“totally and permanently disabled”, and this we must do upon motion for sum- 
mary judgment. If that alone entitled him to the disability payments, it would 
have made no difference whether he was misled by misrepresentations of the 
insurer or not; the surrender would in any case have been without considera- 
tion, because no further premiums were due and the insurer was already uncon- 
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ditionally held, not only to the payments at Griffiths’ death, but to the disability 
payments meanwhile; the existing arrears of these were much greater than the 
sums paid on surrender. But the policies were not of that kind; the privileges 
in question depended, not only upon the fact of disability but upon proof of that 
disability, filed with the insurer at its home office. Until the insured complied 
with that condition, the insurer was not bound, and the payment of the sur- 
render value was an adequate consideration for the release of the insured’s 
rights. Bergholm v. Peoria Life Ins. Co., 284 U.S. 489, 52 S.Ct. 230, 76 L.Ed. 416; 
New England Mutual Ins. Co. v. Cohen, 2 Cir., 83 F.2d 163. 
Judgment affirmed. 
METROPOLITAN LIFE INS. CO. v. COHEN. No. 1998. 
Circuit Court of Appeals, Second Circuit. April 4, 1938. 
96 Federal Reporter (2d) 66. 
1. MATERIALITY. 


Statements in an application for life insurance that the applicant had never 
been an inmate of a hospital, had not suffered from any ailments or disease of 
the heart or lungs, had not consulted a physician for any ailment or disease, and 
had not been treated by any physician within the past five years were false 
representations of material facts avoiding the policy where he had been treated 
at a hospital, suffered from a serious heart ailment and obesity, and had been 
treated for angina pectoris, coronary thrombosis, and Buerger’s disease. 

(For other cases, see Insurance, Dec. Dig. §§ 291[1], 292.) 

2, PLACE OF CONTRACT. 

Where an application for life insurance made in Vermont required approval 
by the insurer’s home office in New York City and the first premium had been 
paid, the approval of the application was the last essential act to the meeting of 
the minds and the contract was governed by the laws of New York. 

(For other cases, see Insurance, Dec. Dig. § 147[2].) 

3. APPLICATION. 

Under the laws of New York, insured was bound by his answers to questions 
in an application for life insurance where the application was made part of the 
contract and copies were attached to the policy. Insurance Law N.Y. § 58. 

(For other cases, see Insurance, Dec. Dig. § 151[2].) 

4, APPLICATION. 

An applicant for life insurance is presumed to have read the application and 
to have been cognizant of the answers made therein though informed by the agent 
that it was unnecessary to read the application or that the agent was using informa- 
tion from a previous application. 

(For other cases, see Insurance, Dec. Dig. § 379[5].) 

. Appeal from the District Court of the United States for the District of 
ermont. 

Action by Belle D. Cohen against Metropolitan Life Insurance Company on 
a life insurance policy. From a judgment for plaintiff, defendant appeals. 

Reversed. 

Marvelle C. Webber and Christopher A. Webber, both of Rutland, Vt., for 
appellant. 

Frank E. Barber and Ernest W. Gibson, Jr., both of Brattleboro, Vt., and 
Donald Harrington, of Manchester Center, Vt. (Frank Elliott Barber, Jr. of 
Brattleboro, Vt., of counsel), for appellee. 

Before Manton, Augustus N. Hand, and Chase, Circuit Judges. 

Manton, Circuit Judge. 

_ Appellee sued as beneficiary upon a limited payment life insurance policy 
insuring the life of her husband. The application for insurance, parts (a) and 
(b), were made part of the contract and copies were attached to the policy. 
Cohen signed Part (a) June 18, 1936, and Part (b) June 19, 1936. After signing 
Part (b), he paid $32.15 to the. appellant’s local agent and was given a binding 
receipt dated June 19, 1936, which, in addition to acknowledging receipt of the 
tst premium, provided: “If this sum is equal to the full first premium on the 
policy applied for and if such application is approved at the Company’s Home 
Office for the Class, Plan and Amount of Insurance therein applied for, then the 
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insurance applied for shall be in force from this date, but otherwise no insurance 
shall be in force under said application unless and until a policy has been issued 
and delivered * * * .” 

The application was approved by the home office in New York June 26, 1936, 
and stamped “issue ordinary.” The policy was issued at the home office in New 
York dated July 1, 1936, but received at the branch office in Rutland, Vt., on the 
morning of June 30th, That day it was delivered at the insured’s residence by 
the soliciting agent and turned over to the appellee. After handing over the 
policy to the appellee, the agent was informed that the insured was dead, ‘having 
died June 30, 1936, at 2 o’clock in the morning. The proofs of death stated the 
cause to be “coronary thrombosis and Buerger’s disease” and that the insured 
had received previous medical treatment. 

Part (b) of the application for insurance contained answers to the following 
questions, among others: 

“Q. Have you ever been an inmate of, or have you ever received treatment 
at * * * hospital, sanitarium or cure. If yes, give date, duration, name of ailment 
and name of institution? A. No. 

“Q. Have you ever suffered from any ailment or disease of (b) the heart or 
lungs? A. INo. 

“Q. Have you consulted a physician for any ailment or disease not included 
in your above answers? A. No. 

“Q. What physician or physicans, if any, not named above, have you consulted 
or been treated by, within the last five years and for what illness or ailment? If 
none, so state. A. None.” 

It was not disputed that the insured had been treated at a hospital and treated 
by three doctors within a period of one and a half years previous to the making 
of this application. One of his doctors diagnosed his case as “Angina pectoris,” 
and two others treated him for “Buerger’s disease” and for a “coronary thrombosis” 
in the spring of 1936. He had been warned that his condition was serious before 
he applied for this insurance, and eight days before he signed Part (a) of the 
application he was told that he had suffered an attack of coronary thrombosis 
which was serious and it was possible the same thing might happen again. These 
facts were not admitted or disclosed in any way in his answers to Part (b) of 
the application. 

Appellee attempted to rebut these representations by showing that the exam- 
ining physician did not read the questions in Part (b) to the insured and that the 
insured did not answer the several questions; that the answers were copied from 
a previous application for insurance made in 1934 which was issued by appellant; 
and that the doctor told the insured he need not read the application and to sign 
it without reading. 

[1] The answers to the questions referred to were false representations of 
material facts and should avoid the policy for it constituted a fraud. The ques- 
tions sought to disclose previous treatment by physicians and in hospitals, and 
insured’s answers were misrepresentations as to these material facts. It 1s 
conceded that the insured signed the application and it is conceded that he suffered 
from a serious heart ailment and obesity. He had heen treated for angina pectoris 
which is a symptom of cardiovascular disease, coronary thrombosis, and Buerger's 
disease, in which the opening of an artery is narrowed, resulting in insufficient 
blood supply, vascular disturbances, and degeneration. Having been treated for 
these diseases and advised as to what he was suffering from during the previous 
year, he should have answered the questions truthfully. 

[2, 3] The contract is governed by the laws of the State of New York. It 
became binding according to its terms when approved at the company’s home 
office in New York. The last essential act to the meeting of the minds was the 
approval of the application in New York, the first premium having heen paid. 
Mutual Life Ins. Co. v. Cohen, 179 U.S. 262, 21 S.Ct. 106, 45 L.Ed. 181; Lincoln 
Nat. Ins. Co. v. Hammer, 8 Cir., 41 F.2d 12; Wastun v. Lincoln Nat. Life Ins. 
Co., 8 Cir. 12 F.2d 422; Arcuri v. Prudential Ins. Co., 248 App.Div. 501, 290 
N.Y.S. 567. Under the laws of New York, the insured was bound by his answers 
in Part (b) of the application. Section 58 of the New York Insurance Law, 
Consol.Laws, c. 28, provides that the policy contains the entire contract. All 
statements purporting to be made by the insured, in the absence of fraud, are 
deemed representations and not warranties. The statute reads: “Any waiver of 
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the provisions of this section shall be void.” The representations made by the 
insured were material to the risk and their falsity avoids the contract. Axelroad 
vy. Met. Life Ins. Co., 267 N.Y. 437, 196 N.E. 388; Minsker v. John Hancock 
Mutual Life Ins. Co., 254 N.Y. 333, 173 N.E 4, 81 A.L.R 829. 

In John Hancock Mutual Life Ins. Co. v. Yates, 209 U.S. 178, 57 S.Ct. 129, 
81 L.Ed. 106, a policy was applied for, issued, and delivered in New York. After 
death of the insured, the beneficiary moved to Georgia and brought an action in 
the state court there. The Supreme Court held that under the law of New York 
a false answer in the application as to prior medical treatment was a material 
misrepresentation which avoids the policy; that even though the truthful answer 
was really given to the agent and not recorded, it was without legal significance 
because the statute enacts a rule of substantive law which became a term of the 
contract as much so as the amount of the premium to be paid or the time for 
its payment; and that the declaration of the statute as construed and applied by 
the highest court of New York, that the false answer involved was a material 
misrepresentation which avoids the policy, determines the substantive rights of 
the parties as fully as if a provision to that effect had been embodied in the policy. 
See Keck v. Metropolitan Life Ins. Co., 238 App.Div. 538, 264 N.Y.S. 892, affirmed 
264 N.Y. 422, 191 N.E. 495. 

In N. Y. Life Insurance Co. v. Fletcher, 117 U.S. 519, 6 S.Ct. 837, 841, 29 
L.kd. 934, where suit was brought upon a life insurance policy, the answer of 
the defendant company set up statements in the application made by the insured 
to the effect that he had never been seriously ill and had no regular medical 
attendant, when in fact he had been afflicted with disease, had been under medical 
treatment for it prior to the application and died from it. The plaintiff replied 
that the insured had told the agent of his state of health including treatment, 
etc., and had given truthful answers which the defendant’s agent pretended to take 
down but which were not read over to the insured and which the insured signed 
without reading. It was proved at the trial that the assured had been treated 
for diabetes previous to his application for insurance. Plaintiff’s witness was 
allowed to testify over objection that the insured had given these truthful state- 
ments as to his diseases. The court, however, said: “The assured was placed in 
the position of making false representations in order to secure a valuable contract, 
which, upon a truthful report of his condition, could not have been obtained. 
By them the company was imposed upon and induced to enter into the contract. 
In such a case, assuming that both parties acted in good faith, justice would require 
that the contract be canceled and the premiums returned.” 

[4] It was held a duty of the insured to read the application and that he was 
presumed to have done so and was informed of the limitations therein expressed. 
The principle of that case is applicable here, even though there is a conflict as 
to whether the insured had been told by the agent it was unnecessary to read the 
Space or that the agent was using information from a previous application in 
1934. 

Mr. Cohen is presumed to have read the application and to have been cognizant 
of the answers he made. It was the duty of the trial judge to have directed a 
verdict for the defendant. 

Judgment reversed. 

NEW YORK LIFE INS. Co. v. HORTON. 8 Div. 810. 
Supreme Court of Alabama. Feb. 24, 1938. 
Rehearing Denied April 21, 1938. 
180 Southern Reporter 277. 
1. MISREPRESENTATION. 

A statute providing that misrepresentations in negotiations for a policy of 
insurance or an application therefor or a proof of loss shall not invalidate the policy 
unless made with intent to deceive or unless matter increases risk of loss is 
applicable to any agreement relating to the policy, whether relating to the original 
policy or to a renewal, revival, or reinstatement thereof. Code 1923, § 8364, and 
§ 8371, as amended by Gen.Acts 1935, p. 194. 

(For other cases, see Insurance, Dec. Dig. § 253.) 

2, RISK OF LOSS. 
_ Under statute providing that misrepresentations in negotiations for a policy 
of insurance, or an application therefor or in proof of loss shall not invalidate 
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policy unless made with intent to deceive “or” unless matter increases risk of 

loss, the policy may be invalidated if matter was misrepresented and risk of loss 

was increased though party making the misrepresentation was unaware of mis- 

representing the true facts and was innocent of any bad motive. Code 1923, § 8364. 
(For other cases, see Insurance, Dec. Dig. § 256[2].) 

3. EVIDENCE. 

Opinion evidence is not conclusive on the court or jury, but when the opinion 
of experts as to the cause of an insured’s death is uncontradicted and is based on 
facts such as tests and examinations, establishing a basis for nonliability, the 
insurer is entitled to the general affirmative charge with hypothesis. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

4. RISK OF LOSS. 

Where insured represented in application for reinstatement of life policy that 
he had had no illness or disease within previous two years, whereas according to 
the uncontradicted medical testimony insured must have been suffering from 
“Hodgkin’s disease” from which he died, insurer was entitled to the general 
affirmative charge with hypothesis, though representation may .have been innocently 
made, on the ground that matter increased the risk of loss. Code 1923, § 8364, 
and § 8371, as amended by Gen.Acts 1935, p. 194. . 

“Hodgkin’s disease” is of unknown origin, is incurable, and always 
terminates fatally. It is characterized by enlargement of the lymph-glands, 
with anaemia. The disease generally lasts from two to three years, during 
which periods of quiescence may occur, in which glands diminish in size, 
fever disappears, and general condition improves. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

On Rehearing. 
5. CONCEALMENT. 

Insurance companies are entitled to candid and truthful answers, and when 
such candor is withheld and involves matters material to the risk, no just complaint 
can be raised when, after investigation, the falsity is discovered, and the policies 
issued in reliance on the truthfulness of the statements are avoided. 

(For other cases, see Insurance, Dec. Dig. § 253.) 


Appeal from Circuit Court, Colbert County; Chas. P. Almon, Judge. 

Action on policy of life insurance by Ruth S. Horton against the New York 
Life Insurance Company. From a judgment for plaintiff, defendant appeals. 

Reversed and remanded. 

A. H. Carmichael, of Tuscumbia, and Stokely, Scrivner, Diminick & Smith, 
of Birmingham, for appellant. 

J. Foy Guin, of Russellville, for appellee. 

KNIGHT, Justice. ; 

Suit upon a policy of insurance, and the appeal is from a judgment in favor of 
the plaintiff. 

The plaintiff stated her cause of action in one court, and the pleadings thereto 
were in short by consent, the general issue, with leave to give in evidence any 
matter which, if well pleaded, would be admissible in defense of the action, to 
have effect as if so pleaded, including a plea of tender in the sum of $129.91; and 
with like leave to the plaintiff to give in evidence any matter which, if well pleaded, 
would be admissible in reply to such defensive matter, to have effect as if so 
pleaded. 

The appellant on June 2, 1927, issued to James M. Horton, its policy of insur- 
ance on the life of said Horton, with the plaintiff, his wife, as the beneficiary 
therein. Originally, the face amount of the policy was $5,000, but at a later 
date, by agreement, the face amount was reduced to $2,500. 

As originally written, the policy provided for the payment of the premiums 
on an annual basis, such apremiums being due and payable on June 2d, in each 
year. The payment of premiums was subsequently changed to a quarterly basis, 
so that thereafter the payment became due and payable on June 2d, September 24, 
December 2d, and March 2d, in each year. 


It is without dispute in the evidence that the insured permitted his policy to 
lapse on two occasions for nonpayment of the quarterly premiums. The 
premium due on September 2, 1935, was not paid on that day, nor was it paid 
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within the grace period, and as a result thereof the policy lapsed. The premium 
due on December 2 2, 1935, was not paid on that date, nor within the grace period, 
and the policy again lapsed. 

The policy and the application therefor, a copy of which is attached thereto, 
constituted the entire contract between the insurer and insured by the terms 
ol the contract, and the policy further provided that “all statements made by 
the insured shall, in the absence of fraud, be deemed representations and not 
warranties, and no statement shall avoid the policy or be used in defense to a 
claim under it, unless it is contained in the written application and a copy of 
the application is indorsed upon or attached to this policy when issued.” 

The policy contained, among other provisions, the following provision as to 
reinstatement: 

“Reinstatement.—This policy may be reinstated at any time within five 
years after any default, upon written application by the insured and presentation 
at the Home Office of evidence of insurability satisfactory to the Company and 
upon payment of overdue premiums with five percent interest thereon from their 
due date. Any indebtedness to the Company at date of default must be paid or 
reinstated with interest thereon in accordance with the loan provisions of the 
policy.” 

The first ground of defense to the suit is based upon the application for 
reinstatement executed by the insured under date of October 24, 1935, and which 
was approved on behalf of the company on October 30, 1935, by G. E. Shields, 
cashier of the Birmingham branch office of the appellant. 

The second ground of defense to the action is based upon the application for 
reinstatement executed by the insured under date of February 15, 1936, and the 
reinstatement was made on February 19, 1936, Mr. Shields acting for and on 
behalf of the insurer. 

The second application for reinstatement is in the following language 

“Theodore A. Toering, Exhibit No. 2. Ap. 
Application to the New York Life Insurance Company 
Home Office: 

51 Madison Avenue, Madison Square, 

New York, N. Y. 

For Reinstatement of Policy No. 

9876779 Amount, $2,500. 


I hereby apply for the reinstatement of the above numbered Policy which 
lapsed for non-payment of premium due on the 2nd day of December, 1935, and, 
for the purpose of inducing the Company to reinstate said Policy, I make the 
representations contained in my answers to the following questions : 


1. Ane you now, to the ‘ton of 3 your knowledge and belief, in the Ans. 
same condition of health as you were when this Policy was issued? Yes. 
(If not, give details.) 


2, Within the past two years have you had any illnesses, diseases Ans. 
or bodily injuries or have you consulted or been treated by any No. 
physician or physicans? (If so, give full details, including nature, 
date, and duration of each illness, disease or injury, the name of each 
physician, and the date of and reasons for consultation or treatment.) 


3. Has any Company or Insurer, within the past two years, examined 
you either on, or in anticaption of, an application for life insurance, 
or for the reinstatement of life insurance, WITHOUT issuing or 
reinstating such insurance? (if so, give name of each Company or 
Insurer.) 


If the evidence of my insurability is satisfactory to the Company and it has 
received all sums the Policy requires to be paid for reinstatement, then, and not 
until then, said Policy shall be deemed reinstated. If said Policy is not so 
reinstated, I agree to accept return of all sums paid in connection with this 
application, without interest. 
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I hereby certify that the foregoing answers are full, complete and true, and 
agree that the Company believing them to be true shall rely and act thereon. 
Dated at Moulton, Ala. this 15th day of Feb. 1936. 

Witness Clyde H. Kimbrough 
Address T. V. A. Camp, Ala. -11-Martin, Ala. 
Signature of Insured James M. Horton 

My Post-Office address is Moulton, Ala. 

Approved by G. E. Shields, Cashier, 

On the day of Bir-Feb 19 1936, 19-——— 

Received 

Birmingham Branch 

Feb 19 1936 

N. Y. Life Ins. Co. 

Ans’d eT , 

We do not set out application on which the first reinstatement was had on 
October 30, 1935, as it is, with exception of dates, in substantially the same 
language as is the second application, and in this opinion we deal largely with 
the second application. 

It is to be noted that in each of his applications for reinstatement the insured 
stated that, to the best of his knowledge and belief, he was in the same condition 
of health as he was when the policy was first issued, and that within the past 
two years he had not had any illness, disease, or bodily injuries, or had not 
consulted or been treated by any physician or physicians. 

It is also to be noted that in his application for the second reinstatement the 
insured admitted that the policy of nisurance had lapsed for nonpayment of 
premium due on December 2, 1935. 

It was the contention of the defendant—appellant—that the insured’s state- 
ments made in his application for reinstatement on February 15, 1936, were 
false in a number of material particulars, but the chief or real contention was 
that the insured misrepresented the condition of his health. It was the defend- 
ant’s contention that at the time of making the second application for rein- 
statement the insured was suffering from an incurable malady, to wit, Hodgkins 
disease, which not only tended to, but did in fact, cause the death of the insured 
sooner than if he had been free of such disease, and, therefore, the matter 
misrepresented increased the risk of loss under said policy. 

It is insisted by appellant that under the evidence it was entitled to the 
affirmative charge, and that the court committed error in refusing the charge, 
which was duly and timely, requested. This is really the only question here 
argued. The appellant frankly admitted upon the argument of the case that a 
reversal upon any other point would be of no practical benefit. 

The appellee contends that the evidence conclusively establishes that the 
insured did not know at the time he made the representations contained in 
either of his applications that he was afflicted with any serious illness, if in 
fact he was so affected, and that there is no evidence in the case which would 
justify an inference that in making his statements he had an actual intent to 
deceive the appellant, and that, therefore, the plaintiff, not the defendant, was 
entitled to the affirmative charge. 

[1] It is true that the misrepresentations relied upon in this case were 
made, if made at all, in the application for reinstatement of the policy, after it 
had lapsed, but in the case of Mutual Life Insurance Co. v. Allen, 166 Ala. 159, 
51 So. 877, we held that section 4579 of the Code of 1907, now section 8371 of 
the Code of 1923, as amended by Gen.Acts 1935, p. 194, was broad enough to 
include any contract or agreement as to the policy, whether it relates to the 
original policy, or to a renewal, revivor, or reinstatement of the same. Such 
has been our uniform holding since the Allen Case, supra, was decided. 

Section 8364 of the Code provides: 

“No written or oral misrepresentation, or warranty therein made, in the 
negotiation of a contract or policy of insurance, or in the application therefor or 
proof of loss thereunder, shall defeat or void the policy, or prevent its attaching, 
unless such misrepresentation is made with actual intent to deceive, or unless 
the matter misrepresented increase the risk of loss.” 


[2] It will be noticed, as often heretofore pointed out in our decisions, that 
the statute is in the alternative, “unless such misrepresentation is made with 
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actual intent to deceive, or unless the matter misrepresented increase the risk 
of loss.” If the misrepresentation falls within the second alternative, then 
it is not necessary that it be “made with actual intent to deceive.” In fact, 
under the second alternative, the party making the representation may be 
wholly unaware that he is misrepresenting the true facts, and may be wholly 
innocent of any bad motive. In such case, intent or mctive is not a material 
inquiry. Mutual Life Ins. Co. of New York v. Allen, supra; Sovereign Camp, 
W. O. W. v. Thompson, 234 Ala. 216, 174 So. 761; Reliance Life Ins. Co. v. 
Sneed, 217 Ala. 669, 117 So. 307; Sovereign Camp, W. O. W. v. Hutchinson, 214 
Ala. 540, 108 So. 520; Sovereign Camp, W. O. W. v. Moore, 232 Ala. 463, 168 
So. 577; National Life & Accident Ins. Co. v. Winbush, 215 Ala. 349, 110 So. 
571; Metropolitan Life Ins. Co. v. Chambers, 226 Ala. 192, 146 So. 524; Sovereign 
Camp, W. O. W. v. Moore, Ala.Sup., 177 So. 642; New York Life Ins. Co. v. 
Ellis, 232 Ala. 378, 168 So. 203; National Life & Accident Ins. Co. v. Baker, 226 
Ala. 501, 147 So. 427. 

Appellee insists that the substantive law as declared in the Allen Case, 
supra, is sound, but that it is unsound in so far as it holds that a misrepresen- 
tation as to a matter which increases the risk of loss may be pleaded in bar of 
an action without averring an intent to deceive, and that, to this extent, the 
Allen Case should be overruled. Appellee entirely loses sight of the second 
alternative in section 8364 of the Code. We are not impressed by any argument 
contained in appellee’s brief that the Allen Case, supra, is unsound in any par- 
ticular. The principles there declared have been, in effect, reaffirmed by this 
court many times since that case was decided. 


A number of medical experts were examined on the trial of this cause, and 
the evidence touching the malady which caused the death of the insured is 
quite voluminous. 

The insured died on September 18, 1936. Prior to his death, he made 
written claim upon the appellant for the payment to him of permanent disability 
benefits, in accordance with the provisions of the policy contract. This claim 
was made on August 18, 1936. In his claim for payment of disability benefits 
the insured stated the cause of his disability was Hoskins disease (meaning 
Hodgkin’s disease). In his answer to the question, “(a) On what date did the 
illness begin that led up to the present disability and what was the nature of 
the illness?” he stated, “Dec. 7, 1935, started with an infected tooth.” In reply 
to further questions set forth in his claim, the insured stated that he, in the 
beginning of his illness, first consulted Dr. R. P. Irwin on December 7, 1935; 
and that he consulted Dr. James McLester, Birmingham, Ala., April 1, 1936, 
Dr. H. B. Goodwin, Moulton, Ala., July 15, 1936. In answer to the question, 
“From what date has your disability prevented you from engaging in any 
occupation whatsoever for remuneration, or profit?” the insured stated: “March 
20, 1936, he was disabled by the trouble, however, he worked off and on few 
days at a time until July 15, 1936.” 


[3, 4] The evidence in this case is without conflict that the said Horton 
died of Hodgkin’s disease, and that he was suffering from that disease, cer- 
tainly, as early as January, 1936, and there was testimony in the case given by 
Dr. Irwin, tending to show that Horton was afflicted with this malady as early 
as October, 1935. 


Hodgkin’s, the evidence shows, is a disease of unknown origin, or cause, is 
incurable, and always terminates fatally. Its usual course is from one to three 
years, though sometimes of much shorter duration, and sometimes longer, but 
always fatal. 

The disease was recorded by Dr. Hodgkins, a noted English physician in 
the year 1832. 

Dr. Osler, formerly fellow of the Royal College of Physicians, London, a 
Professor of Medicine, Oxford University, and later a Professor of Clinical 
Medicine in the University of Pennsylvania, says, in his Treatise on Principles 
aid Practice of Medicine, that Hodgkin’s disease is a disease characterized by 
enlargement of the lymph-glands, with anaemia and a fatal termination. That 
there are acute cases in which the disease advances rapidly and death follows 
in a few months, but, as a rule, it lasts from two to three years; that remark- 
able periods of quiescence may occur, in which the glands diminish in size, 
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the fever disappears, and the general condition improves, but death occurs, 
generally, within two to three years, 

Dr. Osler states that “an acute form has been described. In one case 
beginning, like so many cases of lymphatic leckaemia, with angina, the whole 
course was less than ten weeks. That Zeigler mentions two cases of death 
within a month.” 

Drs. Irwin and Dyer, who examined, made tests, and treated the insured, 
testified that he had Hodgkins disease in January, 1936, and possibly as early 
as December, 1935. Drs. McLester and Graham saw the insured on April 5 or 
6, 1936, and testified that he had Hodgkins disease, and that the usual course 
of the disease was from two to three years, but that it was incurable; and 
always terminated fatally. 

That the insured died from Hodgkin’s disease was not disputed. All the 
evidence offered by the plaintiff is entirely consistent with the evidence of the 
medical experts, and creates no conflict whatever in the evidence. 

In the case of AXtna Life Ins. Co. v. Norfleet, 232 Ala. 599, 169 So. 225, we 
held that while opinion evidence is not conclusive on the court or jury, but when 
the opinion of experts is based upon facts such as tests and examinations, as 
here, and when the evidence is uncontradicted, the defendant would be entitled 
to the general charge. We are of the opinion that this case falls squarely 
within the influence of the above-mentioned case. See, also, Harris v. Nash- 
ville C. & St. Louis R. Co., 153 Ala. 139, 44 So. 962, 14 L.R.A.N.S., 261; National 
Life & Accident Ins. Co. v. Spigener, 225 Ala. 655, 144 So 813, and Alabama 
Power Co vy. Sides, 229 Ala. 84, 155 So. 686. 

We are therefore of the opinion, and so hold, that the insured, Horton, was 
afflicted with a disease which materially increased the risk of loss when his 
application for reinstatement was made by him on February 15, 1936, and that 
the defendant was entitled to the general affirmative charge, with hypothesis. 
This charge was duly requested by the defendant, and, in refusing it, the court 
committed error. 

For the error in refusing the general charge, with hypothesis, as requested 
by the defendant, the judgment of the circuit court is reversed and the cause 
remanded. 

Reversed and remanded. 

Anderson, C. J., and Thomas and Brown, JJ., concur. 

On Rehearing. 

Knicut, Justice. 

While we are fully persuaded that the foregoing opinion properly interprets 
scction 8364 of the Code, and we are content to permit it to stand without 
qualification, yet in view of the very earnest insistence made by counsel for 
appellee as to the good faith of the insured in making the statement contained 
in his February, 1936, application for reinstatement of the policy of insurance, 
we will refer briefly to the same, in response to appellee’s application for 
rehearing. 

Horton, the insured, in his application for reinstatement of the policy con- 
tract, made on February 15, 1936, was asked the following question: 


_ , “Within the past two years have you had any illness, diseases, or bodily 
injuries or have you consulted or been treated by any physician or physicians? 


“(If so, give full details, including nature, date and duration of each illness, 
disease or injury, the name of each physician, and the date of and reasons for 
consultation or treatment?)” To which question the insured answered, “No.” 

This answer was patently untrue. At that time, and for more than two 
months prior thereto, the insured was a “sick man,” and was then, and had 
been for more than two months under the observation and treatment of a 
physician. Not only this, but insured had been advised by his physician that a 
thorough physical examination should be made to determine the nature of his 
illness. It was without dispute in the evidence that the two physicians, who 
were then treating the insured, had formed the opinion in January, 1936, that 
he was afflicted with Hodgkin’s disease, which was a fatal malady. The mis- 
representation of the insured that he had not consulted a physician had the 
effect to increase the risk of loss. Mutual Life Ins. Co. of New York v. Allen, 
174 Ala. 511, 56 So. 568. If the insured had truthfully answered the question, 
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the defendant company would thereby have been supplied the data and means 
of discovering the true condition of insured’s health. 

[5] Under the second alternative of the statute, it would be of no moment 
that the insured was not aware of the fact he was afflicted with Hodgkin’s 
disease. He was in fact a sick man, and had been for two months or more, and 
ali the while under treatment of a physician. A candid and truthful answer 
would have enabled the insurer to discover the true facts with reference to the 
insured’s health. Insurance companies are entitled to candid and _ truthful 
answers, and when such candor is withheld and involves matters material to the 
risk, no just complaint can be raised, when, in after investigations, the falsity 
is discovered and the policies issued in reliance upon the truthfulness of the 
statements, are avoided. 

[6] But recurring to the original opinion in this case, and with reference to 
appellee’s insistence that it is in conflict with Massachusetts Mut. L. I. Co. v. 
Crenshaw, 195 Ala. 263, 70 So. 768, we may add that the language of the opinion 
in that case is to be interpreted in the light of the issue there presented by the 
pleading, that is, of actual fraud, and that cases in which this authority is cited 
likewise had reference to such issue. Numerous decisions subsequent to the 
Crenshaw Case, which we have hereinabove noted, disclose fhat such expressions 
have been so construed as having reference to actual fraud, and not to cases 
where the misrepresentation related to matters which increased the risk of loss, 
and upon which representations the insurer had a right to rely, and did rely. 

Application for rehearing overruled. 

Anderson, C. J., and Thomas and Brown, JJ., concur. 


JOHN HANCOCK MUT. LIFE INS. CO. v. SCHRODER. 6 Div. 288. 
Supreme Court of Alabama. March 24, 1938. 
Rehearing Denied April 21, 1938. 
180 Southern Reporter 327. 
2, AMBIGUITY. 

Ambiguities or uncertainties in contract of insurance will be resolved in favor 
of the insured. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

3. CONSTRUCTION. 

Where contract of insurance is susceptible of two constructions, the one most 
favorable to the insured will be adopted, but, if it can be susceptible of only one 
meaning, the court must give it that meaning. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

4. PERMANENT DISABILITY. 


Under life policy providing for disability benefits, provision that company 
will consider as permanent disability entire and irrecoverable loss of the sight of 
both eyes or the use of both hands or of both feet, or of one hand and one foot, 
would be construed in manner analogous to contracts providing against total and 
permanent disability, since there is no difference in the meaning of the words 
“entire” and “total,” each being defined to mean all or whole. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

5. LOSS OF USE. 

Generally, under life policies providing for disability benefits, an insured has 
sustained “entire loss” of use of his feet if he has lost their use for all practical 
purposes. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

6. TOTAL DISABILITY. , 

Generally, the term “totally and permanently disabled from engaging in any 
occupation,” as used in insurance policies, is not to be construed as requiring a 
state of complete helplessness, but means no more than the inability to perform 


the material acts of insured’s business or occupation in substantially his customary 
and usual manner. 


(For other cases, see Insurance, Dec. Dig. § 516.) 
7. LOSS OF USE. 


In action on life policy providing for disability benefits, whether insured’s 
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injury was entire and irrecoverable loss of use of both feet within terms of 
policy was for the jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

8 LOSS OF USE. 

A charge that, if insured lost substantial use of both feet for the purpose 
that people commonly and ordinarily use their feet, then insured lost use of 
both feet within meaning of policy, was correct, since words “substantial use” 
mean “practical use.” 


(For other cases, see Insurance, Dec. Dig. § 516.) 
9. LOSS OF FEET. | 

In action for disability benefits under life policy for entire and irrecoverable 
loss of use of both feet, instructions that, unless insured proved usefulness of both 
feet for purpose of standing and walking had been lost, he could not recover, 
were properly refused, since a state of complete helplessness was not required to 
be shown to authorize recovery. 

(For other cases, see Insurance, Dec. Dig. § 516.) 
10. LOSS OF USE. - 

Charges that, if insured was able to walk with aid of canes about his home 
and to his automobile and from his automobile to his office or was able to walk 
with aid of canes for distance of about 100 feet, then he was not disabled within 
the meaning of the policy, were properly refused, since a state of complete help- 
lessness was not necessary to authorize recovery. 

(For other cases, see Insurance, Dec. Dig. § 516.) 


Appeal from Circuit Court, Jefferson County; C. B. Smith, Judge. 

Action to recover disability benefits under a policy of life insurance by Bernard 
A. Schroder against the John Hancock Mutual Life Insurance Company. From 
a judgment for plaintiff, defendant appeals. Transferred from Court of Appeals 
under Code 1923, § 7326. 

Affirmed. 

The defendant reserved exceptions to the following parts of the oral charge: 

(1) “The entire loss of his feet, the use of both feet within that policy means 
that the plaintiff has lost the substantial use of both feet, and before the plaintiff 
can recover in this case you must be reasonably satisfied from the evidence that 
he has lost the substantial use of both of his feet as feet, that is for the purpose 
that people commonly and ordinarily use their feet.” 

(2) “If you find from the evidence in this case that the plaintiff has the 
substantial use of either foot, why, then the plaintiff cannot recover in this case, 
because the policy provides that he must have lost the entire use of both feet, 
and if he has substantial use of either foot then that would not be the entire 
loss within the meaning of the policy.” 

(3) “However, if you are reasonably satisfied from the evidence that the 
plaintiff has lost the substantial use of both of his feet as feet for the purpose for 
which people commonly and ordinarily use their feet, why, then the plaintiff 
would be entitled to recover in this case.” 

The following charges were refused to defendant: 

D. “If you are reasonably satisfied from the evidence that the plaintiff has, 
with the aid of canes, a practical use of his feet, or one of them, for the purpose 
of standing and walking, your verdict should be for the defendant.” 

E. “If you are reasonably satisfied from the evidence that the plaintiff has, 
with the aid of canes, a substantial use of his feet for the purpose of standing 
and walking, your verdict should be for the defendant.” 

C. “I charge you that the burden is on the plaintiff to reasonably satisfy you 
from the evidence that the usefulness of both of his feet for the purposes of 
standing and walking has been lost, and unless you are so reasonably satisfied, your 
verdict should be for the defendant.” 


(15) “I charge you that the plaintiff has not suffered the entire loss of both 
feet within the meaning of that term of the policy if you are reasonably satisfied 
from the evidence that he has any use of either of his feet for the purpose o! 
standing and walking, notwithstanding, you may also be reasonably satisfied from 
the evidence that he walks with difficulty, and only with the aid of canes, and that 
he tires easily, and suffers pain in walking.” 
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(13) “If you are reasonably satisfied from the evidence that the plaintiff has 
some use of his feet, or either of them, for the purpose of standing and walking, 
no matter how small that use may be, I charge you that the plaintiff has not 
suffered an entire loss of the use of both feet within the meaning of that term 
as used in the policy, and your verdict should be for the defendant.” 

(16) “If you are reasonably satisfied from the evidence that an operation 
could be performed upon plaintiff’s feet, or legs, or one or more of his feet or 
legs, and that such operation would result in the plaintiff regaining a material 
and substantial use of his feet, or one of them for the purpose of standing and 
walking, and that such operation would not be attended by any unusual danger 
to plaintiff’s life and health, and that a reasonably prudent person in the same 
or similar circumstances would undergo such operation, then I charge you that 
plaintiff has not suffered the irrecoverable loss of use of both feet within the 
meaning of that term of the policy.” 

G. “Unless you are reasonably satisfied from the evidence that the plaintiff, 
with the aid of walking canes, has no substantial use of his feet for the purpose 
of standing and walking, your verdict cannot be for the plaintiff.” 

(12) “If you are reasonably satisfied from the evidence that the plaintiff is 
able to walk, with the aid of canes, about his home, and to his automobile, and 
from his automobile to his office, and to the offices of customers, then I charge 
you that the plaintiff has not suffered the entire loss of the use of both feet within 
the meaning of that term as used in the policy, and your verdict should be for 
the defendant.” 

(11) “If you are reasonably satisfied from the evidence that the plaintiff is 
able to walk, with the aid of canes, for a distance of about 100 feet before tiring, 
then I charge you that the plaintiff has not suffered the entire loss of the use of 
both feet within the meaning of that term as used in the policy.” 

Cabaniss & Johnston and L. D. Gardner, Jr., all of Birmingham, for appellant. 

Beddow, Ray & Jones, of Birmingham, for appellee. 

KNicuH’, Justice. 

Suit by plaintiff upon an insurance contract, issued by the defendant, and insur- 
ing the plaintiff against total and permanent disability, which continuously and 
wholly prevents the plaintiff for life from engaging in any occupation or employ- 
ment for wage or profit, and containing the provision that the entire and irrecov- 
erable loss of the use of both feet would be considered as permanent total disability. 

It was admitted upon the trial of the cause that the plaintiff “is able to 
engage in a substantial occupation for which he is fitted, considering his education, 
experience and qualification, said admission being made for the purpose of this 
trial and this trial alone.” 

The evidence shows that the plaintiff suffered an injury in airplane accident 
in June, 1932, which resulted in permanent injuries to both feet. The policy sued 
on was then in full force and effect. That the injuries were serious is without 
dispute in the evidence. In fact, the defendant paid the plaintiff $150 monthly 
indemnity, under the policy up to August 15, 1936, when it ceased to make 
further payments. 

The evidence on behalf of the plaintiff tended to show that since the accident 
he has been unable to walk without the aid of two canes, ordinary walking canes, 
or unless he holds on to something. That he cannot balance himself without 
support. In walking, he puts his weight upon the handles of the two sticks. That 
with the aid of the sticks he has been able to walk “for a block” in good weather, 
but with great pain. 

The evidence further shows, without conflict, that the plaintiff goes to his 
place of business, calls at times upon the “trade,” and performs some of his 
ordinary duties for his company. In making the calls upon his customers, which 
he does occasionally, he would drive to their places of business, get out of his 
automobile, and walk in. He can and does walk about his home with the aid of 
his canes. Sometimes, he walks up the stairs to his office, if the elevator is busy. 
To stand or walk upon his feet causes him pain, considerable pain. 

_ Dr. Moore, a witness for plaintiff, testified fully as to the character and nature 
of the plaintiff’s injuries and gave it as his opinion that the plaintiff's feet “by 
themselves were useless. That he does use his feet with the aid of canes or other 
support.” This physician further testified that the plaintiff’s condition had not 
improved, and, over objection and exception of defendant, the court permitted 
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the witness to testify that “the loss to plaintiff’s feet” was irrecoverable. The 
witness testified that the plaintiff would be better off if both feet were amputated, 
and cork feet used; that he could then walk without canes, and could support 
himself, and would not have any pain with his feet. 

Dr. Sherrill, a witness for defendant, testified that an operation might be help- 
ful to one of plaintiff’s feet, but could not be positive; that such an operation 
involved some danger, as a matter of course. 

Plaintiff bases his claim to indemnity solely on the theory that he has entirely 
and irrecoverably lost the use of both his feet. 

[1] It is the duty of the court, of course, to construe and enforce contracts 
as they are written. ‘We are not permitted, under the guise of construction, to 
make new contracts for the parties, nor to add to the terms of a contract words, 
terms, or conditions not contained in it. McGifford vy. Protective Life Ins. Co. 
227 Ala. 588, 151 So. 349; Montgomery Enterprises et al. v. Empire Theater Co,, 
204 Ala. 566, 86 So. 880, 19 A.L.R. 987. 

[2, 3] Contracts of insurance are written by the insurer, and, whenever there 
is ambiguity or uncertainty in the contract, the court will resolve the uncertainty 
in favor of the insured; or, if the contract is susceptible to two constructions, the 
one most favorable to the insured will be adopted. However, where there can be 
but one meaning, the court has no choice but to give it that meaning. In such case 
there is no room for construction. McGifford vy. Protective Life Ins. Co., supra. 

The clause of the insurance contract upon which plaintiff relies for a recovery 
in this suit reads: “Independently of all other causes the company will consider 
as permanent disability the entire and irrecoverable loss of the sight of both eyes, 
or of the use of both hands or of both feet, or of one hand and one foot.” 

It is the plaintiff's contention that he has entirely and irrecoverably lost the 
use of both feet, within the meaning of said policy contract. Defendant’s conten- 
tion is, that the plaintiff has not suffered the entire and irrecoverable loss of the 
use of both feet, but on the contrary he still has substantial use of the same. 

The defendant relies largely to sustain its position on the case of Gilliland v. 
Order of Railway Conductors of America, 216 Ala. 13, 112 So. 225. 

[4] This court has not been called upon to pass upon a case exactly similar 
to the one here presented, but, as we see it, we may well adopt the analogy of our 
cases construing contracts providing against total and permanent disability in 
construing the contract in the instant case. 

In the first place, there seems to be no difference in the meaning of the words 
“entire” and “total.” Each has been defined to mean “all or whole.” Webster’s 
International Dict. p. 731; International Travelers’ Ass’n. v. Rogers, Tex.Civ.App., 
163 S.W. 421; Guthrie v. Wheeler, 51 Conn. 207. 

{5] It is generally held that an insured has sustained an entire loss of use of 
his feet if he has lost their use for all practical purposes. Beck v. Zurich Gen. 
Accident & Liability Ins. Co., Ltd., etc., 7 Cir., 62 F.2d 965; Pan-American Life 
Ins. Co. v. Terrell, 5 Cir., 20 F.2d 460; Murray v. AStna Life Ins. Co., D. C., 243 
F. 285: Grand Lodge Brotherhood of Locomotive Firemen v. Orrell, 206 IIl. 
208, 69 N.E. 68. : 

Properly construed, in the light of the facts of the case, there is nothing in 
the Gilliland Case, supra, which conflicts with the above-stated holding. 


[6] We have uniformly held that the term “totally and permanently disabled . 


from engaging in any occupation” is not to be construed as requiring a state of 
complete helplessness, but means no more than the inability to perform the material 
acts of insured’s business or occupation in substantially his customary and usual 
manner. New York Life Ins. Co. v. Torrance, 228 Ala. 286, 153 So. 463; Equitable 
Life Assur. Soc. v. Dorriety, 229 Ala. 352, 157 So. 59; Pac. Mutual Life Ins. Co. 
of Cal. v. Marks, 230 Ala. 417, 161 So. 543. 

{7] Under the evidence, the question of plaintiff’s entire and irrecoverable 
loss of the use of both his feet was one for the jury, and the court committed 
no error in refusing the general charge requested by the defendant. 

[8] The defendant reserved separate exceptions to certain portions of the 
court’s oral charge. These portions of the court’s oral charge appear in the report 
of the case. As we construe these charges, the court, in effect, charged the jury 
that, if the plaintiff had lost the substantial use of both his feet, for the purpose 
that people commonly and ordinarily use their feet, then the plaintiff had lost 
the use of hoth feet within the meaning of the policy contract. We are impresse 
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that the words “substantial use” as used in the charge mean nothing more or less 
than practical use, and, as so understood, there was no error in this ruling of 
the court. We are persuaded the jury so understood the charges. 

[9] Charges C, 15, and 13 requested by the defendant were properly refused. 
They were, each, “based upon the literal language of the policy,” and not upon 
the meaning and construction, which we think it should be given. Pacific Mutual 
Life Ins. Co. of Cal. v. Marks, supra; New York Life Ins. Co. v. Torrance, supra; 
Protective Life Ins. Co. v. Wallace, 230 Ala. 338, 161 So. 256. 

[10] For like reason, the court committed no error in refusing to charge the 
jury in the terms of its refused charges 11 and 12. 

[11] Charges D, E, and G were refused without error. These charges preter- 
mitted all consideration of that part of the evidence which tended to show that 
standing or walking, with the use of canes, was attended with pain, and of course 
left out of consideration the question of whether the walking had a tendency to 
injure the health of plaintiff, and thereby render such walking positively harmful. 

[12] The appellant insists that the trial court committed error in the following 
portion of its oral charge: “However, if you are reasonably satisfied from the 
evidence that the plaintiff has lost the substantial use of both of his feet, as 
feet, for the purpose for which people commonly and ordinarily use their feet, 
why then the plaintiff would be entitled to recover in this case.” 

It is insisted that this portion of the court’s oral charge, while subject to 
other criticisms, ignores one of the issues in the case, viz., in that it omits all 
reference to the fact that the loss must be “irrecoverable.” ‘The answer to this 
criticism is, that the court had fully charged the jury that the plaintiff must not 
only have sustained an entire loss of the use of the feet, but that such loss must 
be irrecoverable. The excepted to portion of the charge has been taken from its 
setting. The entire charge should be read together.. There is no merit in this 
insistence. St. Louis-San Francisco Ry. Company v. Kimbrell, 226 Ala. 114, 
145 So. 433. 

[13] The court committed no error in declining to charge the jury in the 
language of refused charge No. 16. 

The only evidence in this record that deals with the matters embraced in this 
charge was given by Dr. Sherrill, a witness for the defendant, and he testified 
among other things: “I did not give Mr. Schroder any assurance that by perform- 
ing an operation he could recover the use of his foot. I never guarantee anybody. 
I didn’t make any guarantee. I don’t give any assurance whatever. I have never 
done such an operation as I have spoken of upon one his age. * * * I haven't 
said yet I would advise such a thing. It is a hard question to answer whether 
or not it would be an advisable operation for a man of his age, the condition of 
his health, and the probability of recovery. I didn’t say I have advised it. As 
to whether or not the pain, expense, inconvenience, loss of time he would be 
in the hospital, the expense and danger to his life and health of such an operation 
would be justified by the probability of giving him back the use of that foot, 
that can only be answered as to how bad it is, is he willing to take the risk because 
there is a risk, first and all, and whether his general condition would warrant 
making the operation. * * * I wouldn’t say there was a high probability of recov- 
ering the use of that foot by operation methods, I wouldn’t say that he could 
recover the use of that foot by that operation.” 

To say the least of it, there is no evidence bearing out, or tending to support, 
some of the postulates of this charge, and it was for that reason, if for no other, 
properly refused. At all events, the charge was refused without error. Volunteer 
State Life Ins. Co. v. Weaver, 232 Ala. 224, 167 So. 268 Leche a 

[14] The appellant also insists that the court erred in permitting the plaintiff to 
ask Dr. Moore the following question- vy, : 

“(a). Dr. Moore, basing your opinion upon your knowledge of the condition of 
both of Mr. Schroder’s feet, from your examination and treatment of them, that 1s, 
both of his feet, from the day of his injury to the present time, state whether he 
has any use of either fes:: 

“(b). Is the loss to his feet recoverable ? 

“(c). In your professional opinion, from what you know, and having seen what 
you saw, and having made examination and giving him treatments, would you say in 
your opinion that operation brought about the loss of the use of that foot or not?” 


It is argued that, inasmuch as the sole issue in the case was whether or not the 
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plaintiff had suffered the entire and irrecoverable loss of the use of his feet, it was 
the exclusive province of the jury to determine that issue, and not have Dr. Moore's 
opinion and conclusion substituted for that of the jury; that the jury was as able 
as was Dr. Moore to determine whether the plaintiff had sustained the entire and 
irrecoverable loss of the use of both his feet, in view of the fact that the plaintiff 
had removed his shoes, and exhibited his feet to the jury, and had stood before them. 

We are of the opinion the evidence was competent. This physician had long 
treated the plaintiff in an effort to benefit the condition of his feet; and he had 
operated on one or both of them. The opinion of the witness, therefore, was 
helpful to the jury in arriving at a conclusion as to whether the plaintiff had, 
in fact, lost the substantial use of his feet, and whether or not the loss was 
irrecoverable. There is nothing in this holding that conflicts with our recent cases 
of Capital Motor Lines v. Gillette, Ala.Sup., 177 So. 881; Armour & Co. v. Cart- 
ledge, 234 Ala. 644, 176 So. 334, and Equitable Life Assur. Soc. v. Davis, 231 Ala. 
261, 164 So. 86. 

There are a few other questions presented and argued, but we are impressed 
that they are entirely lacking in merit, and a detailed discussion of the same would 
serve no useful purpose. 

Finding no errors in the record, the judgment of the circuit court will there- 
fore be afhrmed. It is so ordered. 

Affirmed. 

Anderson, C. J., and Brown and Foster, JJ., concur. 


LIFE & CASUALTY INS. CO. OF TENNESSEE v. POWELL (two cases). 
2 Div. 102, 105. 
Supreme Court of Alabama. April 14, 1937. 
180 Southern Reporter 559. 
1. DOUBLE INDEMNITY. 

Where life policy contained total and permanent disability clause requiring 
insurer to pay premiums accruing after receipt of proof of insured’s total and 
permanent disability, insurer’s delivery of receipts to totally and permanently 
disabled insured indorsed “premium waived” and “disability claimed” did not waive 
provision of policy that double indemnity benefit should cease to be in force when 
insurer paid premiums under total and permanent disability clause, and did not 
create a new contract to pay the double indemnity benefit in absence of any new 
consideration. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

Appeal from Circuit Court, Dallas County; John Miller, Judge. 

Action by Elizabeth C. Powell against the Life & Casualty Insurance Company 
of Tennessee, to recover double indemnity under a policy of life insurance, and a 
like action by W. Erskine Powell against the same defendant. From judgments 
for the plaintiffs, defendant appeals. 

Reversed and remanded in both cases. 

The special replication filed by piaintiff to the pleas of defendant is as follows: 

“And the plaintiff further avers that the said insurance policy covered life 
insurance, endowment insurance, disability insurance, waiver of premium insur- 
ance, and a double indemnity insurance for accidental death all in one and the 
same policy, for all of which the defendant charged a single premium of $14.5/ 
payable quarterly on the 15th day of February, May, August and November from 
the date of said policy until the maturity of said policy unless the premium was 
waived on account of disability; and plaintiff further says that plaintiff's assured, 
D. C. Powell, became totally disabled, to-wit: two years prior to his death, 
and that said disability claim of said D. C. Powell was allowed and recognized 
by the defendant, and on, to-wit: the 15th day of November, 1934, and thereafter, 
the defendant did from time to time, through its authorized agent, J. P. Lockridge, 
issue to said D. C. Powell a receipt for the quarterly and other premiums due on 
said policy, and did countersign the same, and did endorse on:some of said receipts 
‘premium. waived’ and on other receipts the words ‘disability claim’ and did deliver 
said receipts to said D. C. Powell, or his authorized agent, and that said receipts 
were for the exact quarterly premium mentioned in said policy for the entire 
risk insured under said policy, the same being a single premium, and said defendant 
did not, neither did its agent, demand of D. C. Powell, or his agent, any additional 
premium for double indemnity, nor did he claim any additional premium tor 
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double indemnity, but showed on said receipt a waiver of premium for the entire 
risk covered by said policy. That the insured, D. C. Powell, procured a loan ‘from 
the defendant in the sum of to-wit: $339.00, and defendant did on to-wit: the 
17th day of February, 1936, collect from said D. C. Powell the entire interest on 
said sum, namely: $40.68, and said agent of the defendant, when said amount was 
collected, did not advise the plaintiff or the said D. C. Powell that any additional 
sum was due or claimed by the defendant for the double indemnity provision of 
said policy, and issued a receipt against said policy at or about said time continuing 
said policy in force and effect for a year from the 13th day of February, 1936, 
and that on said receipt the defendant placed the words or symbols ‘E-85-D.D.1’, 
which plaintiff avers mean and are intended to represent Endowment policy at 
age 85, Disability and Double Indemnity. Wherefore, plaintiff says that the 
defendant is estopped to claim that the double indemnity feature of said policy 
was forfeited, and that said receipt was a subsequent contract by the defendant 
to pay double indemnity benefit under said policy, any alleged waiver or forfeiture 
of double indemnity in said policy to the contrary notwithstanding.” 

Mallory & Mallory, of Selma, for appellant. 

Pettus & Fuller and Theodore L. Wade, all of Selma, for appellees. 

Knicu’, Justice. 

These two cases were by agreement of the parties, and by proper orders of the 
court made therein, consolidated in the circuit court, and tried as one case, with 
separate verdicts and separate judgments entered in each of the cases. 

The policies of insurance sued on were identical, mutatis mutandis, with 
respect to the names of the two beneficiaries. 

The trial resulted in a verdict in favor of each of the plaintiffs, and judgments 
accordingly. It is from these judgments the present appeals are prosecuted. 

The insurer, appellant here, prior to the bringing of the suits, paid to each of 
the beneficiaries the face amount of each of the policies, and these suits involve 
only the double indemnity feature of the policies. 

For convenience, we shall discuss the case of Life & Casualty Insurance Com- 
pany of Tennessee v. Elizabeth C. Powell, and what we shall say with reference 
to that case will apply equally to the case of same appellant v. W. Erskine Powell. 
The facts are the same. 

The appellant on the 13th day of February, 1923, issued a policy of insurance 
upon the life of Dasie Compton Powell, with Elizabeth C. Powell, wife of the 
insured, as the beneficiary, or in case of her death before that of the insured, 
then with W. Erskine Powell, as beneficiary in succession. Mrs. Powell survived 
her husband, and brings this suit upon said policy. 

The policy contract contained the following provisions with reference to the 
waiver of payment of premiums and payment of monthly income, on disability, 
which we here set out: 

_“At any time after one full year’s premium shall have been paid and before 
default in the payment of any subsequent premium, and prior to the maturity of 
the endowment, if the insured shall furnish proof satisfactory to the Company 
that he has become wholly and permanently disabled by bodily injury or by disease, 
from causes originating after the delivery of the policy, and will be permanently, 
continuously and wholly prevented thereby for life from performing any work for 
compensation or profit, or from following any gainful occupation, and that such 
disability has then existed not less than sixty (60) days; 

_ “(1) Waiver of Payment of Premium. If the insured has not attained his 
sixtieth birthday then commencing with the due date of premium next succeeding 
such proof, the Company will, by endorsement hereon and subject to the conditions 
herein recited, on each anniversary of such due date of premium, waive payment 
of the premium for the ensuing insurance year, and any premiums so waived 
shall not be a lien on this policy, and the guaranteed values set out in the tables 
herein shall increase in the same manner as if the premium had been paid by the 
insured; and in the event that satisfactory proof of such disability shall be fur- 
nished after the insured shall have attained his sixtieth birthday, then subject to 
the conditions above stated, such future premiums will not be collected by the 
Company, but will be charged against the policy as a non-interest bearing loan to 
be deducted at the maturity of the policy. 

“(2) Payment of Monthly Income. Also in the event of satisfactory proof 
of such disability of the insured occurring before attaining his sixtieth birthday, 
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ard subject to all the conditions herein stated, the Company will, upon the 
written consent of the Assignee, if any, pay to the Insured a Monthly Income of 
$10.00 for each $1000 of insurance under this policy, the first monthly payment 
to be made six months after receipt of due proof of said disability accompanied 
by this policy for endorsement, and subsequent monthly payments to be made 
monthly thereafter during the continuance of the said total and permanent 
disability of the Insured. The amount of this policy payable at maturity shall 
not be reduced by any payments made under this disability provision.” 

Along with this policy contract, and in connection with it, and forming a 
part of the same, the insurer issued its “Double Indemnity Benefit Certificate” 
covering accidental death of insured. Among the general provisions governing 
the double indemnity benefit is the following, which we quote: 

“4. This Double Indemnity Benefit shall cease to be in force when the 
insured shall attain the age of sixty-five years, or when any premium provided 
for in the Policy shall not be paid when due; or when premiums on said Policy 
shall cease to be payable, or when a premium shall be paid by the Company for 
the insured under the Total and Permanent Disability Clause, if any, in said 
Policy. Any premium paid to the Company for any period not covered by this 
Double Indemnity Benefit will be returned upon request.” 

The defendant, insurance company, filed a number of pleas setting up the 
above-quoted provision of the double indemnity benefit certificate, taking the 
position that this double indemnity provision ceased to be in force and effect 
upon the happening of any one of the four events set forth in said quoted 
paragraph, that is to say: (a) That the insurer having waived the payment of 
the premiums falling due on the policy, pursuant to the terms of the policy con- 
tract, upon due proof that the insured had become wholly and permanently 
disabled, that thereupon the double indemnity provision of the policy terminated; 
(b) that the insured having furnished due proof of his total and permanent 
disability, that thereupon and thereafter the premiums falling due on said policy 
contract were paid by the defendant for the insured from the date that such 
proof of total and permanent disability was made, to the date of the accidental 
death of the insured, and that upon such payment by the insurer, under the 
terms of the double indemnity benefit certificate, the double indemnity provision 
ceased to be in force and effect; and (c) that from the date of proof of total and 
permanent disability, premiums on said policy ceased to be payable, and that 
under the terms of said policy, “the Double Indemnity Benefit Clause sued on 
was not in force on the date of the alleged accidental death of the insured.” 

To each of these special pleas, the plaintiff filed demurrers, which were 
overruled by the court, and the pleas held to constitute a valid defense to the 
action. 

To these pleas the plaintiff filed, in addition to a general replication, a special 
replication which appears in the report of the case. 

It will be noted that the plaintiff’s insistence was, and is, that by reason of 
the action of the insured, as averred in said replication, “the defendant is 
estopped to claim that the double indemnity feature of said policy was forfeited, 
and that said receipt was a subsequent contract by the defendant to pay double 
indemnity benefit under said policy, any alleged waiver or forfeiture of double 
indemnity in said policy to the contrary notwithstanding.” ; a 

To this replication the defendant filed numerous grounds of demurrer. The 
defendant's thirteenth ground of demurrer is as follows: 

“For that the said replication does not traverse said plea, nor does the 
replication confess and avoid the said plea, nor does the replication aver facts 
constituting a waiver by defendant of the defenses averred in said plea, nor 
does said replication aver facts constituting an estoppel by defendant to rely 
on the defense averred in said plea, nor does said replication aver any considera- 
tion for the alleged new contract.” 

[1] Without regard to other possible defects in said replication, it is but 
an effort to set up a modification of the contract of insurance, in fact, the 
creation of a new contract, based upon no new consideration whatever. This 
too, without the averment of any facts, which would estop the defendant from 
asserting that the double indemnity feature of the policy contract had ceased 
for any of the stated reasons, to be in force and effect. In delivering the 
receipts to the insured, with the indorsement thereon, viz., “premium waived” 
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or “disability claimed,” the defendant was but complying with, or living up to, 
the terms of its contract, and no waiver or estoppel could be predicated thereon. 
No estoppel’ or waiver having been created by the enumerated acts of the 
defendant, it is clear that said acts, in the absence of any new consideration, 
could not serve to effectuate a modification of the existing contract. Great 
American Ins. Co. v. Dover, 219 Ala. 530, 122 So. 658; American Ins. Co. v. 
Millican, 228 Ala. 357, 153 So. 454. 

[2] We are, of course, familiar with the principle that where the acts or 
conduct of a party are such as to estop him from insisting upon a right claimed 
to have been relinquished, no consideration is necessary. Cyc., Vol. 40, p. 263. 
The converse of this proposition is also true, that is, if the acts or conduct of a 
party are not such as to estop him from insisting upon a right, claimed by the 
opposite party to have been relinquished, then a consideration is necessary. In 
this case the facts averred in the replication do not show either a waiver or 
an estoppel, and hence the replication was defective in not averring a considera- 
tion for the alleged modification of the policy contract in the particular here 
indicated. 

We, therefore, hold that the trial court committed error in overruling 
defendant’s demurrers to plaintiff’s special replication No. 2, and for this error, 
the judgment must be reversed, and the cause remanded. 

In view of this conclusion, it becomes unnecessary to consider the other 
questions here presented for review. 

Reversed and remanded. 

For like reasons, the judgment of the trial court in the case of the same 
appellant v. W. Erskine Powell is reversed and the cause remanded. 

Reversed and remanded in both cases. 

Anderson, C. J., and Thomas and Brown, JJ., concur. 


SOVEREIGN CAMP, W. O. W., v. MAY. No. 4—4993. 
Supreme Court of Arkansas. March 28, 1938. 
114 Southwestern Reporter (2d) 1068. 
1. PAYMENT OF PREMIUM. 

In action on fraternal life policy, where members were automatically suspended 
upon failure to pay any monthly installment by last day of month, but local custom 
existed whereby members paid installments after the end of the month but received 
receipts from local clerk dated as of the last day of the month, and deceased 
member’s installment had not been paid until the 10th of the following month, the 
day on which local clerk had mailed in report to main office, question whether 
installment had heen paid within customary time was for jury. 

(For other cases, see Insurance, Dec. Dig. § 825]2].) 

2. ACCEPTANCE 

In action on fraternal life policy, where failure to pay monthly installment 
before last day of month suspended a member, who could be reinstated by paying 
up deficiency if he were in and remained in good health for 30 days after such 
payment, deceased member’s installment was not paid in time and insurer refunded 
installment after it was paid, instruction that acceptance of installment by insurer 
would preclude forfeiture of policy, and that in determining whether installment 
was accepted jury should consider length of time insurer held the installment before 
refunding it to deceased, was erroneous. 

(For other cases, see Insurance, Dec. Dig. § 826[1].) 

3. ESTOPPEL. 

In action on fraternal life policy, where failure to pay monthly premium when 
due automatically suspended insured, and custom of insurer’s local clerk was to 
receive premiums after they were due and issue receipts as of due date, insured 
so paid premium after due date, and thereafter, upon insurer’s discovery thereof, 
insurer refunded the premium payment, insured’s acceptance of refunding check 
was cogent, if not conclusive, evidence that insured had adopted insurer’s con- 
struction of contract so as to be estopped to deny suspension. 

(For other case, see Insurance, Dec. Dig. § 819[3].) 

Appeal from Circuit Court, Polk County; Minor Millwee, Judge: 

Action by Don E. May against the Sovereign Camp of the Woodmen of the 
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World on a life policy issued by defendant. Judgment for plaintiff, and defendant 
appeals. 

Reversed and remanded. 

Minor Pipkin and Howard Hasting, both of Mena for appellant. 

J. F. Quillin, of Mena, and Marvin J. Quillin, of Texarkana, for appellee. 

McHaney, Justice. 

Appellant issued its ten-year term beneficiary certificate in the sum of $1,000 to 
James A. May under date of December 26, 1928, in which the appellee, his son, 
was named beneficiary. The premiums were payable monthly, and the contract 
provided that each monthly payment should be due and payable on or before 
the last day of each month and for the remainder of the certificate year in which 
death occurred. It is aiso provided in this certificate that the articles of incor- 
poration, the constitution, laws, and by-laws of appellant, and all amendments 
thereto, the application for membership, the medical examination, and the certifi- 
cate shall constitute the agreement between the member and appellant. Section 63 
(b) provides that if the member fails to pay any monthly installment on or before 
the last day of the month in which it falls due, he shall automatically become sus- 
pended and his certificate shall be void. Section 65 provides ‘for reinstatement of a 
suspended member for nonpayment of assessments, in that he may, within three 
calendar months, again become a member by the payment of all installments of 
assessments due, provided he be at that time in good health; but that the payment 
oi all dues by any such suspended member shall be held to be a warranty that he 
is in fact in good health at the time and will remain so for thirty days thereafter. 
Section 66 provides that the retention by appellant of any installment of assess- 
ments paid by or for any member after he has become suspended shall not consti- 
tute a waiver of any of the provisions of the contract; and that any attempt of 
the suspended member to be reinstated shall not be effective unless such member 
shall be in fact in good health at the time and continue so for thirty days there- 
after, and again makes the payment of delinquent installments a warranty of that 
fact, and if the warranty is not true, the certificate shall be null and void. 

The deceased was a member of a camp at Mena, Ark., as was also his son, the 
appellee, Don F. May. Appellee paid the premiums on his own and his father’s 
policy at the same time, and had done so for several years. It is undisouted that 
a custom was established to pay the local clerk of the camp, of which the deceased 
and appellee were members, the dues at a time later than the last day of the month. 
It is also shown that it was the custom of the clerk of the local camp to date 
all of the receipts for dues as of the same date near the last part of the month for 
which the dues were payable, with a rubber stamp, and if the dues were paid at 
any time prior to the mailing of the report of the clerk of the local camp to the 
head office in Omaha, the member was reported as having paid his dues and being 
in good standing. Appellee neglected to pay his own and his father’s dues for 
the month of May, 1933, until on about the 10th day of June, at a time on said 
day after the local clerk had made up his report for the month of May and 
deposited same in the mail. The result was that he and his father stood delin- 
quent on that report. He paid his own and his father’s dues for the month of 
June within that month, on or about the 28th day of June, and the June payment, 
together with the previous payment for May, were reported to the home office 
on or about the 10th day of July, which report reached the home office on the 
13th day of July. After this report had been audited by the home office, it was 
discovered that the deceased had been reported as delinquent for the May premium 
or assessment, and, there being on file a report of previous serious illness in the 
nature of tuberculosis on the part of deceased, reinstatement of the deceased was 
declined and a refunding check was drawn payable to the order of James A. May 
and forwarded to the clerk of the local camp at Mena on July 25, 1933, with 
instructions to deliver to Mr. May. This refunding check was returned to appellant 
because Mr. May refused to accept it when tendered. On September 19, 1933, it 
was sent direct by letter of that date to Mr. James A. May. Thereafter, the 
refunding check was indorsed “James A. May by Don May,” and cashed by Don 
May at the Union Bank of Mena, Ark., and the canceled check was introduced in 
evidence. Appellee admitted that he received the refunding check from appellant 
refunding the payment for the May and June, 1933, payments on his father’s cer- 
tificate, indorsed it as stated above, and used it to pay the premiums on his own 
certificate. No other payments were ever made or tendered by either the deceased, 
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James A. May, or by the appellee. James A. May thereafter died on April 20, 
1937, and appellee brought this action to recover the amount of the policy, less the 
premiums and interest thereafter he would have paid during that time. Trial 
resulted in a verdict and judgment for appellee. 

Appellant insists that the verdict and judgment are contrary to the law and the 
evidence, and that the court erred in giving instructions Nos. 4 and 6, at the 
request of the appellee. 

We think the evidence was sufficient to show that appellee paid his father’s 
premium within the time permitted by the custom established in that camp. We 
have frequently held that even though the certificate, constitution, and by-laws 
provided that the payment should be made within a certain specified time, but that 
a custom had been established to permit payment after that time, that payment 
within the time established by the custom is a good and sufficient payment, and that 
the association may not abandon the custom without giving notice. In Columbian 
Mutual Life Insurance Co. v. High, 188 Ark. 798, 67 S.W.2d 1005, 1006, we said: 
“We are therefore of the opinion that the evidence is sufficient to establish a 
custom of appellant to accept payment of premiums after the expiration of the 
grace period both as fixed in the policy and as appellant says it permitted to the 
fraternal policyholders. At least the evidence was sufficient to submit the question 
to the jury as to whether appellant had established such a custom.” And again 
we said in the same case: “After such custom had been established, appellant 
could not change the custom and lapse the policy where payment was made within 
the customary time, without notice of its intention to abandon the custom.” See 
also, Sovereign Camp, W. O. W., v. Newsom, 142 Ark. 132, 219 S.W. 759, 14 A. 
L.R. 903; Sovereign Camp, W. O. W., v. Condry, 186 Ark. 129, 52 S.W.2d 638. 

{1] Here, it is undisputed that such was the custom, but appellant says that 
appellee did not pay within the customary time. We cannot agree. The evidence 
on the part of appellant itself shows that on the very day the report was sent in, 
but after the mailing thereof, the appellee paid his own and his father’s dues. It 
occurs to us that the clerk should have sent a supplemental report showing that 
the insured had paid his premium that day, as did the appellee, on his own policy. 
At least this evidence was sufficient to take the case to the jury on the question 
of whether appellee had paid his father’s premium within the customary time. 

[2] As to instructions Nos. 4 and 6, about which complaint is made, we think 
no error was committed in giving instruction No. 4; but we are of the opinion that 
instruction No. 6 was erroneous. It reads as follows: “If you find that the 
insured paid to the defendant’s agent the premium for May, 1933, and that such 
payment was accepted by the defendant Association in settlement of the premium 
for said month, then you are told that such acceptance would prevent the Asso- 
ciation from claiming a forfeiture because of any failure of the insured to pay 
said premium by the time specified in the by-laws. In determining whether the 
defendant actually accepted the said premium, you may take into consideration 
the length of time, if any, which the same was held by the defendant before 
refund was made to the insured.” 

A similar instruction, one to the same effect, was condemned in W. O. W. v. 
Jackson, 80 Ark. 419, 97 S.W. 673, 674, where it was said: 

“This instruction was erroneous in that it entirely ignored all the provisions 
of the laws of the society, which formed a part of the contract of insurance, with 
reference to method of reinstatement of a suspended member, and also ignored 
the testimony that the money was promptly returned. No estoppel was worked 
by reason of the receipt of the money under these circumstances. Nor was appel- 
lant estopped under the terms of the contract, by receipt of the money, from 
showing that the suspended member was not in good health at the time of the 
attempted reinstatement. * * * 


“Tt is true, the court instructed, at the request of appellant’s counsel, to the 
effect that before Jackson could be reinstated he must have complied with all the 
requisite conditions, but the instruction quoted above was in direct conflict with 
this in telling the jury that appellant was estopped by acceptance of the money 
from insisting on these requirements and conditions.” 

While instruction No. 6 does not use the word “estop,” it means the same 
thing. It was therefore error on the part of the trial court to give said instruction 
which entirely ignored all of the provisions of the laws of appellant with reference 
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to the reinstatement of a suspended member, and was inherently wrong, and there- 
fore open to a general objection. 

[3] Another matter deemed worthy of mention in this connection, in view of 
another trial, but which has not been discussed by appellant nor relied upon for a 
reversal of this case, is the effect of the acceptance of the refund of the May and 
June premiums paid by appellee and the use of them for his own purposes. The 
fact that appellee accepted said check, cashed it, and used it for his own purposes, 
is very cogent, if not conclusive evidence of the fact that he adopted appellant’s 
construction of the contract in suspending his father for the nonpayment of the 
May premium, and estopped himself from insisting to the contrary. The fact 
is, according to this record, that he cashed that check in September, 1933, and used 
it to pay his own premium. Never after the June payment was made, so far as 
this record discloses, did he tender to the camp clerk any further sum in payment 
of his father’s premiums. He testified that he stood ready, willing, and able to 
do so. This matter should be taken into consideration upon a retrial of this case. 

For the error in giving instruction No. 6, the judgment will be reversed, and 
the cause remanded for a new trial. 


PACIFIC MUT. LIFE INS. CO. v. HAWKINS. No. 4—5634. 
Supreme Court of Arkansas. April 18, 1938. 
115 Southwestern Reporter (2d) 845. 

1. PERMANENT DISABILITY. 

An insured is entitled to benefits as “totally and permanently disabled” within 
a policy when his disability renders him unable to perform all the substantial and 
material acts of his business or to execute them in the usual and customary way, 
but it must appear that disability was pernianent and would continue as long as 
insured might reasonably be expected to live. 

(For other cases, see Insurance, Dec. Dig. § 516.) 


Appeal from Circuit Court, White County; W. D. Davenport, Judge. 

Suit by Walter F. Hawkins against the Pacific Mutual Life Insurance Com- 
pany, to recover disability benefits under a policy. From a judgment on a verdict 
for plaintiff, the defendant appeals. 

Reversed and remanded. 

Wilbur D. Mills, of Kensett, and John M. Lofton, Jr., and Owens, Ehrman 
& McHaney, all of Little Rock, for appellant. 

J. L. Bittle, of Heber Springs, and C. E. Yingling, of Searcy, for appellee. 

Humpnureys, Justice. 

Appellee brought this suit against appellant in the circuit court of White 
county to recover $25 per month from December 18, 1935, and the premiums lhe 
paid after that date under the total and permanent disability clause of a policy 
of insurance issued to him by appellant on the 5th day of October, 1923. _ 

The total and permanent disability clause contained in the policy is, in part, 
as follows: “Should the insured, before attaining the age of sixty and while this 
policy is in force and no premium thereon in default, become so disabled as to 
be totally and permanently unable to perform any work or engage in any occupation 
or profession for wages, compensation or profit, * * * the Company will waive 
the payment of future premiums and pay the insured $25.00 immediately on 
receipt of due proof of such disability of loss and a like sum on the first day of 
each month thereafter as long as the insured shall live, and such waiver of premiums 
and payments to the insured shall not affect any other benefits or values granted 
under the conditions of this policy.” 

It was alleged in the complaint that on the 18th day of December, 1935, as 
a result of disease, the insured became totally and permanently disabled, and on 
said date furnished the appellant with proof of such disability; and on said date 
appellee had not yet attained the age of 60 years, and that all premiums had been 
paid; that appellee was entitled to recover $25 per month from and after December 
18, 1935; that after said proof was furnished appellee paid three quarterly 
premiums of $15.75 each on November 5, 1936, and on February 5, and May 5, 
1937; that appellant refused to admit appellee’s disability or to pay him the 
disability benefits. Appellee prayed judgment against appellant for $47.25 as 
premiums paid appellant after disability commenced, and $25 per month from and 
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after the 18th day of December, 1935, for 12 per cent. penalty, and a reasonable 
attorney's fee. 

On the 15th day of June, 1937, appellant filed its answer admitting the issuance 
of the policy and its provisions and that the policy was in full force and effect 
in all respects, but denying that the appellee was then or ever had been since the 
policy was issued totally and permanently disabled within the meaning and terms 
of said policy, and denying that plaintiff was entitled to recover for the premiums 
paid after December 18, 1935, or for the benefits of $25 per month as alleged in 
the complaint. 

On the 21st day of July, 1937, the cause was submitted upon the pleadings, 
the evidence introduced by the respective parties, and instructions of the court 
resulting in a verdict and consequent judgment against appellant for $47.25 paid 
on premiums after December 18, 1935, and $25 per month from December 18, 1935, 
to July 22, 1937, the date of the trial, and a 12 per cent. penalty amounting to $62.67, 
and an attorney’s fee of $200, from which is this appeal. 

There is testimony in the record tending to show that on December 18, 1935, 
appellee, as a result of disease, became totally and permanently disabled and that 
on that date furnished appellant with proof of such disability; also that he 
remained in this condition until the date of the trial and might be reasonably 
expected to remain in such condition during his lifetime. 

This evidence, however, was in sharp conflict with testimony introduced by 
appellant tending to show that appellee was not totally and permanently disabled 
on December 18, 1935, or at any time subsequent thereto or that such disability 
would continue during the time which appellee might reasonably be expected to 
live. 

[1] The clause in this policy or clauses very similar to this one have been 
involved in many cases on appeal to this court, and we have construed this clause 
and similar clauses to mean that an insured is totally and permanently disabled 
within the meaning of the clause “when his disability renders him unable to perform 
all the substantial and material acts of his business, or the execution of them in 
the usual and customary way.” For this interpretation of such clauses in insurance 
policies reference is made to the cases of Industrial Mutual Indemnity Co. v. 
Hawkins, 94 Ark. 417, 127 SW. 457, 29 L.R.A.,N.S., 635, 21 Ann.Cas. 1029; Aetna 
Life Ins. Co. v. Phifer, 160 Ark. 98, 254 S.W. 335; A&tna Life Ins. Co. v. Spencer, 
182 Ark. 496, 32 SjW.2d 310; Missouri State Life Ins. Co. v Holt, 186 Ark. 672, 
55 S.W.2d 788; Mutual Benefit Health & Accident Ass’n v. Bird, 185 Ark. 445, 
47 S.W.2d 812; Mutual Life Ins. Co. v. Marsh, 186 Ark. 861, 56 S.W.2d 433; 
Guardian Life Ins. Co. v. Johnson, 186 Ark. 1019, 57 S.W.2d 555; AEtna Life Ins. 
Co. v. Davis, 187 Ark. 398, 60 SiW.2d 912; Pacific Mutual Life Ins. Co. v. Dupins, 
188 Ark. 450, 66 S.W.2d 284; Travelers Insurance Company y. Thompson, 193 
Ark. 332, 99 SW.2d 254. 

Before a recovery can be had under the clause in the policy in the instant case 
it must not only appear that the disability was total as interpreted in the cases 
cited above, but, also, that the disability was permanent and would continue during 
the time which the appellee might reasonably be expected to live. 

Appellant admits that, under the rule of this court to the effect that a verdict 
of a jury will not be disturbed on appeal if supported by any substantial evidence, 
the verdict herein must stand if the law had been correctly declared by the court. 
It is contended, however, that the court incorrectly declared the law in giving 
instructions 3 and 4 at the request of appellee. These instructions are as follows: 

Instruction No. 3. 

“You are instructed that, if you find from a preponderance of the testimony 
that the plaintiff is totally and permanently disabled, as defined in these instruc- 
tions, then, in addition to what you may find to be due plaintiff from defendant 
under the policy of insurance sued on by reason of such total and permanent 
disability, you will also find for the plaintiff in the sum of such premium or 
Premiums as he may have paid upon such policy, if any, since becoming so totally 
and permanently disabled and since making proof of such disability to the defend- 
ant, as shown by the evidence.” ; 

Instruction No, 4. 
_ “You are instructed that, if you find from a preponderance of the testimony 
in this case that the plaintiff is totally and permanently disabled, as defined in 
these instructions, then your verdict will be for the plaintiff, and the measure of 
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his damages is the total of the monthly amounts provided by the policy sued on 
from the date of the proof of such disability made by the plaintiff to the defendant, 
together with any premium or premiums which plaintiff has paid, if any, upon 
said policy of insurance since the date of making proof of his disability to defend- 
ant.” 

[2] These instructions in effect told the jury that, if appellee was disabled 
at the time of the trial, then he was entitled to recover from December 18, 1935, 
irrespective of whether the jury found he was disabled on December 18, 1935. 
This is an incorrect declaration of law, for appellee could not recover anything 
under the terms of the policy until he became totally and permanently disabled, 
and the jury must have been instructed that it must find that he was disabled 
December 18, 1935, before appellant would have been liable for disability payments 
beginning on such date, and the jury should have been required to find that the 
disability continued from that date until the date of the trial and would continue 
during the time which appellee might reasonably be expected to live before appellant 
would be liable. 

Again neither instruction defines total and permanent disability but attempts 
to define this provision by reference to other instructions. 

One of the instructions referred to is instruction No. 5, which is as follows: 

Instruction No. 5. 

[3] “You are instructed that if you find from a preponderance of the evidence 
in this case that the plaintiff’s condition as a result of the illness or disease described 
by him in the proof of disability given by him to the defendant was then and is 
now such as to render him unable to perform all the essential acts of any calling 
for which he is fitted in the usual and customary manner, he is totally and per- 
manently disabled within the meaning of the insurance policy sued on herein, and 
if you so find your verdict should be for the plaintiff.” 

This definition of permanent and total disability as used in the clause in the 
policy is incorrect because it does not embrace the essentials that before any 
verdict for liability might be found against appellant the jury must find that the 
total permanent disability must have been such a disability as would be expected 
to continue during the time appellee might reasonably be expected to live. 

Appellee has called our attention to instruction No. 2 which he claims is a 
proper definition of total and permanent disability under the clause in question. 
Instruction No. 2 is as follows: 

Instruction No. 2. 

“You are instructed that permanent disability, within the meaning of the policy 
sued on, is such disability, if any, as may reasonably be expected to continue during 
the time which the plaintiff may reasonably be expected to live.” 

Appellee is correct in stating that this is a correct definition of permanent 
disability under the terms of the policy but it is in direct conflict with instruction 
No. 5 quoted above which the court gave as a test of what was total and permanent 
disability within the meaning of the clause. 

[4] Instructions 3 and 4 were inherently incorrect in defining for the jury’s 
direction total and permanent disability under the clause of the policy, and for 
this reason the judgment will have to be reversed. Our attention is called to 
instructions which were offered by appellant and refused by the court but we deem 
it unnecessary to pass upon the correctness of those instructions as the case will 
have to be tried again and maybe the same instructions will not be requested by 
appellant. 

On account of the error indicated the judgment is reversed, and the cause 
is remanded for a new trial. 


7ETNA LIFE INS. CO. v. LYNCH. No. 4—5024. 
Supreme Court of Arkansas. April 18, 1938. 
115 Southwestern Reporter (2d) 847. 
1. WAIVER OF PREMIUM. ‘ 

A provision in life policy that “six months after proof is received that the 
insured has become wholly, continuously and permanently disabled, the company 
will waive payments of all premiums falling due thereafter during such disability 
and will pay on the same day of every month thereafter” certain disability benefits, 
entitled insured to waiver of premiums and to recovery of disability benefits from 
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the date of his disability, and not from a date six months after insurer’s receipt 
of proot. 


(For other cases, see Insurance, Dec. Dig. §§ 362, 516.) 
2. ATTORNEY’S FEE. 
An attorney’s fee for attorney for insured recovering a judgment for disability 


payments for the sum of $344.16, plus a 12 per cent. penalty, and for a return 
of $38.15, would be reduced from $150 to $75. 


(For other cases, see Insurance, Dec. Dig. § 602.) 


Appeal from Circuit Court, Sebastian County, Fort Smith District; J. Sam 
Wood, Judge. 

Suit on life policy providing for waiver of premiums and for disability pay- 
ments by Clyde W. Lynch against A®tna Life Insurance Company. From a judg- 
ment for the plaintiff, the defendant appeals. 

Affirmed as modified. 

Owens, Ehrman & McHaney, of Little Rock, for appellant. 

Ira D. Oglesby, of Fort Smith, for appellee. 

Meuwarry, Justice. 

On January 22, 1920, the Aitna Life Insurance Company issued to the appellee 
its policy, No. N234913, for $2,500. It was agreed in said policy that if the 
appellee should become wholly, continuously, and permanently disabled the 
defendant would, if all premiums previously due had been paid, waive the payment 
of all premiums falling due thereafter during such disability, and if such disability 
was sustained before the insured attained the age of 60 years, the company would 
pay him the sum of $25 on each and every month thereafter, during the lifetime 
and during the disability of the insured. 

Suit on said policy was begun in the Sebastian circuit court alleging the 
issuance of the policy, the payment of all premiums; that on May 1, 1936, the 
insured became and has been since said date wholly, continuously, and permanently 
disabled by reason of tuberculosis, and that he furnished the required proof of 
loss in December, 1936; that six months has elapsed since the proof was made, and 
the insurance company has failed and refused to pay disability benefits. The insured 
further alleged that he was compelled to pay an annual premium of $38.15 on 
January 28, 1937, because the insurance company refused to waive payment of said 
premium; that at the time of filing the complaint there was due the appellee from 
the appellant twelve months’ disability benefits, and one year’s premium, making 
a total of $338.15. He prayed judgment for this amount, together with 12 per cent. 
penalty and a reasonable attorney’s fee. 

Appellant filed answer admitting the insurance policy but denied that the 
provisions of said policy were as alleged in appellee’s complaint. The appellant 
set out in its answer the provisions in the policy with reference to disability, and 
alleged that the consideration for said provisions was the sum of $1.35 per year; 
it admitted that appellee, on December 22, 1936, submitted proof of permanent and 
total disability, and that after the receipt of the proof the appellant accepted same 
and on June 22, 1937, tendered to the insured $25, that being the amount due 
under the terms of the policy at that time; appellee refused to accept this; the 
appellant claimed that under the terms and conditions of the policy the appellee 
was entitled to recover disability benefits commencing six months after receipt 
of proof of loss, and it had offered to make said payments in accordance with the 
terms of said policy, but that appellee had refused to accept same. 


The appellant stated that the only question for decision was whether, under 
the terms of the policy, appellee was entitled to recover disability benefits from 
the beginning of his disability or from a period dating six months after receipt 
of proof at the home office of the company. It tendered into court with its 
answer $25. 

Appellee filed an amendment to his complaint in which he prayed judgment 
for $25 per month from May 1, 1936, to the date of filing the complaint, plus one 
year’s premium of $38.15, plus 12 per cent. penalty and reasonable attorney’s fee. 

Jury was waived, and a trial was had before the court, sitting as a jury, upon 
the following agreed statement of facts: 

“It is hereby agreed and stipulated by and between counsel for plaintiff and 
counsel for defendant in the above cause that the facts in this case are as follows: 

“That on the 22nd day of January, 1920, the AXtna Life Insurance Company, 
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defendant herein, issued policy No. N-234913, insuring the life of Clyde W. Lynch, 
plaintiff, in the principal sum of twenty-five hundred dollars ($2,500). Plaintiff 
was at that time nineteen years of age. The annual premium on said policy was 
$38.15. The policy contains a rider as follows: 

“ ‘Six months after proof is received at the Home Office of the company, that 
the insured has become wholly, continuously and permanently disabled and will 
for life be unable to perform any work or conduct any business for compensa- 
tion or profit, or has met with the irrecoverable loss of the entire sight of both 
eyes, or the total and permanent loss by removal or disease of the use of both 
hands or of both feet, or of such loss of one hand and one foot, the Company 
will, if all premiums previously due have been paid, waive the payment of all 
premiums falling due thereafter during such disability, and if such disability 
was sustained before the insured attained the age of sixty years, the Company 
will pay to the life beneficiary the sum of ten dollars for each thousand dollars 
oi the sum insured and will pay the same sum on the same day of every month 
thereafter during the lifetime and during such disability of the insured. 

“*Any premium waived or monthly payment made by the Company on 
account of permanent disability as herein described will not be deducted from 
the sum insured at death or maturity, and loan and cash surrender values will 
increase in the same way as if the premiums waived had been paid in cash. 

““The foregoing benefits for disability are conditioned upon the Medical 
Examiner of the Company being permitted to examine the insured before 
acceptance of proof. 

“*The consideration for disability provision above described is an additional 
premium of One and 35/100ths Dollars, which consideration is included in the 
premiums named in this policy, but will be reduced to * * * , and 38/100ths 
Dollars after the insured attains the age of sixty years. 

“*The above provision for permanent total disability may be annulled upon 
written request of the life beneficiary, the assignee if any, and the return of this 
policy for proper endorsement, and the premium thereafter required for this 
policy will be reduced by the consideration charged for such provision. 

“*This provision is a part of policy No. N-234913 issued by the Aitna Life 
Insurance Company on the life of Clyde W. Lynch. 

“*Hartford, Conn., this 22nd day of January, 1920. 

“Etna Life Insurance Company.’” 

“That on the Ist day of May, 1936, the insured became totally and per- 
manently disabled as the result of tuberculosis, and has continued to be totally 
disabled up until the time this suit was filed. That the policy of insurance here- 
inbefore mentioned was on the first day of May, 1936, in full force and effect 
and it has been continued in full force and effect up until the time this suit was 
filed. That an annual premium of $38.15 was paid on said policy on the 28th 
day of January, 1937. That on December 21, 1936, plaintiff filed with the defend- 
ant a claim for permanent and total disability benefits; that thereafter, and as of 
June 21, 1937, the defendant approved said claim and did on the 21st day of 
June, 1937, tender to plaintiff its check for twenty-five dollars ($25) covering 
disability benefits for the month commencing June 21, 1937. That plaintiff 
refused to accept said check and that defendant has been ready and willing 
since said tender and refusal to pay said sum of twenty-five dollars ($25) for 
the month commencing June 21, 1937, and has been ready and willing and 
offered to pay twenty-five dollars ($25) per month for each monthly period after 
June 21, 1937, and that plaintiff has refused to accept said payments. 

“That the plaintiff is a resident of the County of Sebastian, City of Fort 
Smith, State of Arkansas. That the defendant is a corporation organized and 
existing under and by virtue of the laws of the State of Connecticut, and is a 
nonresident of the State of Arkansas. 

“That the only question in this case'is whether under the terms of the policy, 
plaintiff is entitled to recover disability benefits from May 1, 1936, the date of 
his disability, or from a period dating six months after receipt of proof at the 
Home Office of the Company.” 

The appellant asked the court to make certain findings of fact and declara- 
tions of law. The court then heard testimony for the purpose of establishing 
a reasonable attorney's fee. The court rendered judgment in favor of the 
appellee for the sum of $344.16, plus 12 per cent. penalty, amounting to $41.29, 
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for a return of premium of $38.15, and an attorney’s fee of $150, together with 
costs. This appeal is prosecuted to reverse said judgment. 

[1] It is admitted by appellant that on May 1, 1936, the insured became 
totally and permanently disabled as the result of tuberculosis, and has continued 
to be totally disabled up until the time this suit was filed. The notice and proof 
of disability was not made by appellee until December 21, 1936. Appellant 
states: “The only question before this court with reference to the policy is 
whether under its terms the plaintiff is entitled to a payment of $25 per month 
from and after the first day of May, 1936, or whether he is entitled to $25 per 
month from and after six months after the above mentioned proof was received, 
which date would be June 21, 1937.” 

Appellant concedes that under the rule announced in the case of Aitna Life 
Insurance Company v. Phifer, 160 Ark. 98, 254 S.W. 335, that it is liable from 
and after the commencement of disability, from May 1, 1936. It is contended, 
however, that the court in that case inadvertently misinterpreted the terms of 
the policy, and that since that opinion was rendered this court has modified its 
decision in this respect. 

We know of no case decided since the Phifer Case that in any way modifies 
that opinion. The court said there: “The particular language in the clause 
providing for a waiver is: “The company will, if all premiums previously due 
have been paid, waive the payment of all premiums falling due thereafter during 
such disability.’ In the connection used, ‘thereafter’ refers to the beginning of 
the disability, which was the date of the injury, and not to the expiration of 
the 6 months’ period after final proof of the injury and disability. The purpose 
of the policy, evidenced by said clause, was to relieve the insured from burdens, 
and to compensate him in case of permanent and total disability during the 
period of disability, meaning from the beginning of such disability.” 

In the case of New York Life Ins. Co. v. Farrell, 187 Ark. 984, 63 S.W.2d 
520, the rule adopted in the Phifer Case was approved. The policy in the 
Farrell Case, however, provided that the company would pay the insured a 
certain sum one year after the anniversary of the policy next succeeding the 
receipt of such proof and as to the waiver of premiums, the policy in the Farrell 
Case provided: “Commencing with the anniversary of the policy next succeeding 
the receipt of such proof, the company will on each anniversary waive payment 
of the premium for the ensuing insurance year, and, in any settlement of the 
policy, the company will not deduct the premiums so waived.” 

In the case of Atlas Life Ins. Co. v. Wells, 187 Ark. 979, 63 S.W.2d 533, we 
held that the rights of the parties had become fixed at a time when no premium 
was due; that while the cause of action had not accrued, yet the liability existed, 
and all premiums that became due after the time fixed for payment under the 
disability clause in the policy are by the express terms of the policy waived; that 
premiums that became due after the liability attached, but before the time fixed 
in the policy for a waiver of premiums, are not waived. 

In the instant case the disability occurred on May 1, 1936, and there was 
no premium due until January 22, 1937. We said in the case of Aitna Life Ins. 
Co. v. Davis, 187 Ark. 398, 60 S.W.2d 912, 915, a case cited and relied on by 
appellant: “It is sufficient to say on the third and fourth grounds urged for 
reversal that it is immaterial whether or not the premium due July 11, 1930, 
was paid, and there was no lapse of the policy because the total and permanent 
disability commenced prior to that date, and under the provisions of the contract 
there were no premiums due as they were waived.” 

In the case of Equitable Life Assurance Society of U. S. v. Pool, 189 Ark. 
101, 71 S.W.2d 455, 456, we said: “It is not necessary to undertake a defense of 
the doctrine as announced in the Phifer Case, but in passing it may be said that 
it is supported by the great weight of American authority.” 

In the case of Home Life Ins. Co. v. Ward, 189 Ark. 793, 75 S.W.2d 379, 
381, this court said: “It appears, however, from what has already been said, that 
the right of recovery begins, not on the date the proof was furnished, but, as was 
said in the Foster Case [Missouri State Life Ins. Co. v. Foster, 188 Ark. 1116, 
69 S.W.2d 869] supra, ‘upon causation of the injury (or disability).’ ” 

It appears from decision of this court since the Phifer Case, that the rule 
announced in that case has never been modified, and not only that, but we have 
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stated in a recent case that the rule is supported by the great weight of Amer- 
ican authority. 

The appellant, however, calls attention to the case of Bergholm v. Peoria 
Life Ins. Co., 284 U.S. 489, 52 S.Ct. 230, 231, 76 L.Ed. 416. That case does not 
—_ contrary to the Phifer Case, but the policy in the Bergholm Case pro- 
vide 

“Upon receipt by the Company of satisfactory proof that the Insured is 
totally and permanently disabled as hereinafter defined the Company will 

“1. Pay for the Insured all premiums becoming due hereon after the receipt 
of such proof and during the continuance of the total and permanent disability 
of the Insured and will also 

“2. Pay to the Insured a Monthly Income for life of 1% of this Policy; The 
first payment of such income to be paid immediately upon receipt of such proof.” 

It will be observed that the policy in the Bergholm Case provided for the 
payments becoming due after the receipt of proof and during the continuance of 
the total and permanent disability. The insurance company, in that case, did 
not undertake to pay or waive any premiums except those which became due 
after it had received proof of disability. The policy in that case also provided 
that the disability payments should be for a certain amount and that the first 
payment was to be paid immediately upon receipt of such proof. 

It appears, therefore, that there is no conflict between the Bergholm Case 
and our cases. 

Reference is also made by appellant to the case of Orr v. Mutual Life Ins. 
Co., 8 Cir., 64 F.2d 561. In that case the policy provided for the waiving of 
premiums aaa with the first premium due after approval of said due 
proof, and it also provided that the first payment of monthly benefits would be 
due on receipt of such proof. 

Other cases have been cited by appellant, but this court is committed to the 
doctrine and rule announced in the Phifer Case. This applies to the waiver of 
premiums the same as to payment of disability benefits. All our cases hold that 
liability attached when the injury or disability occurs. The purpose of a policy 
of this kind is to compensate the insured during the period of permanent and 
total disability. He is compensated by the waiving of premiums after disability, 
and the payment of disability benefits, and as we have already said, the great 
weight of authority supports the rules announced. 

[2] Appellant contends that the fee allowed the attorney is excessive. We 
are of opinion that $75 would be a reasonable attorney’s fee, and the amount of 
the attorney’s fee is reduced to $75, the judgment is modified to that extent, and 
as modified is affirmed. 


SOVEREIGN CAMP, W. O. W., v. MAYS. No. 4—4995. 
Supreme Court of Arkansas. March 28, 1938. 
Rehearing Denied May 2, 1938. 
115 Southwestern Reporter (2d) 851. 
1. PAYMENT OF DUES. 

In action on life policy, whether dues of deceased had been paid for month of 
December was for jury, where records of society showed, though allegedly, 
because of error, that December dues had been paid, statement sent to deceased 
showed him to be in good standing for that month, dues were accepted for 
months of January and February from deceased’s daughter, who was told that 
deceased was in good standing, and customary delinquency notice was not sent 
to deceased. 

(For other cases, see Insurance, Dec. Dig. § 825[2].) 

2. CUSTOM. 

Where general custom was shown to exist whereby members of fraternal 
benefit society were permitted to pay dues at any time before the camp clerk 
was required to make his report on the 15th of the succeeding month, payment of 
January dues by the 10th of February was made within sufficient time to prevent 
lapse of life policy. 

(For other cases, see Insurance, Dec. Dig. § 755[4].) 


3. PENALTY. ; 
A fraternal benefit society is not liable for penalty and attorney’s fee, but 
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the ordinary old line legal reserve life insurance company is liable for penalty 
and attorney’s fee. Pope’s Dig. §§ 7854, 7857. 

(For other cases, see Insurance, Dec. Dig. §§ 602, 800.) 
4. FRATERNAL. 

The Sovereign Camp, Woodmen of the World, is a “fraternal benefit society” 
as defined by statute, and hence is not liable for penalty and attorney’s fee in 
action against it on a life policy. Pope’s Dig. §§ 7854, 7857. 

(For other cases, see Insurance, Dec. Dig. §§ 687, 800.) 

Appeal from Circuit Court, Randolph County; John L. Bledsoe, Judge. 

Action by Mrs. Pearl Mays against Sovereign Camp, Woodmen of the 
Vorld, to recover on an insurance policy issued by the defendant on the life of 
her husband. From a judgment in favor of the plaintiff on the policy, but 
denying attorney’s fee and penalty, the defendant appeals, and the plaintiff cross- 
appeals. 

Judgment affirmed on direct and cross appeal. 

H. L. Ponder, Jr., and H. L. Ponder, both of Walnut Ridge, for appellant. 

Eric V. Hoyt, of Pocahontas, and Richardson & Richardson, of Walnut 
Ridge, for appellee. 

NATIONAL LIFE CO. v. BRENNECKE. No. 4—5031. 
Supreme Court of Arkansas. April 18, 1938. 
115 Southwestern Reporter (2d) 855. 
1. WAIVER. 

Generally, mere receipt of a check will not prevent forfeiture of a policy for 
non-payment of premium, but, if insurer accepts a check as payment of premium 
due and issues its official receipt evidencing payment, insurer thereby waives its 
right to declare forfeiture of policy notwithstanding check is dishonored by 
bank upon which check is drawn. 

(For other cases, see Insurance, Dec. Dig. § 360[4].) 

2. PAYMENT. 

The insufficiency of funds in bank upon which check is given to cover the 
amount does not prevent its operating as a payment of premiums, especially 
where insurer or its agent has dealt with check in such manner as to indicate 
an intention to receive it as payment. 

(For other cases, see Insurance, Dec. Dig. § 186[4].) 

2. PAYMENT. 

Generally, receipt of check will not prevent forfeiture of policy for nonpay- 
nent of premium, but, if check is accepted in payment of premium even though 
it turn out to be worthless, there is such “payment” as will prevent a forfeiture. 

(For other cases, see Insurance, Dec. Dig. § 360[4].) 

5. RECEIPT. . 

The insurer’s delivery of receipt showing payment of premium upon receipt 
of check placed burden on insurer of proving that acceptance of check was not 
intended as payment of premium. 

(For other cases, see Insurance, Dec. Dig. § 646[4].) 

6. ACCEPTANCE. ] : 

The immediate issuance and delivery of receipt showing payment of premium 
upon receipt of check must be regarded as strong evidence to effect that check 
was accepted as paynient of premium. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

8 FORFEITURE. 4 

Forfeitures of policies are so odious in law that they will be enforced only 
where there is the clearest evidence that such was intention of parties. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

, nove from Circuit Court, Clay County, Eastern District; Neil Killough, 
Judge. 

Action by M. Belle Brennecke against the National Life Company to recover 
on a life policy. From a judgment for plaintiff, defendant appeals. 

Affirmed. 
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E. C. Corry, of Des Moines, Iowa, and T. A. French, of Piggott, for 
appellant 

Harrison, Smith & Taylor, of Blytheville, for appellee. 

BonuaM, Justice. 

The appellant, National Life Company, on July 3, 1911, issued a policy in the 
sum of $2,000 on the life of Carl F. Brennecke, husband of M. Belle Brennecke, 
appellee. The insured paid all premiums and assessments on the policy for 
twenty-five years. A few days prior to July 1, 1936, the company gave notice 
to the insured that on the Ist day of July, 1936, the quarterly premium in the 
sum of $8.75 would be due and payable. This notice contained a statement to 
the effect that when the insured remitted directly to the home office the notice 
should be returned with the remittance. The notice contained the following 
statement: “This notice when stamped ‘Paid’ by any authorized depository bank 
on or before July 31, 1936, or by the Home Office, will be a regular receipt.” 
It also contained the following direction: “When remitting direct to the Home 
Office return this notice.’ 

On the 29th day of July, 1936, the insured undertook to pay his quarterly 
premium in pursuance of said notice and, finding that the post office had closed 
for the day and that he was unable because thereof to purchase a post office 
money order for the amount of the quarterly premium, he applied to his neigh- 
bor, Mrs. T. F. Garrard, and paid to her $8.75 in money and for said payment 
obtained her check payable to his order in said amount; said check being drawn 
on the Piggott State Bank, which check he indorsed and thereby made it pay- 
able to the order of the National Life Company, appellant here. The check 
and the premium notice were mailed to the home office of the appellant in Des 
Moines, Iowa. 

Upon receipt of said check the insured’s account was credited with the 
amount of the premium, and the premium notice was marked “paid” by the 
cashier of the company, T. M. Douglas, and returned to the insured. The evi- 
dence of payment shown on the notice which was returned to the insured is as 
follows: “Paid, Nat. Life Ass’n, Nat. Life Co., T. M. Douglas, Cashier.” 

It will be noted that the notice was marked “paid” by the cashier of the 
company; that there were no conditions or restrictions shown; and that, there- 
fore, the notice marked “paid” by the cashier constituted a regular and uncon- 
ditional receipt for the payment of the quarterly premium. 

On August 13, 1936, the appellant company, through its assistant secretary, 
notified the insured by letter that the check sent to it on the 29th day of July, 
1936, had not been honored. Immediately upon receipt of this letter inclosing 
the check, the insured on the 17th day of August, 1936, wrote appellant as 
follows: “I am enclosing herewith Post Office Money Order for $8.75 to cover 
my last insurance premium (quarterly premium due July 1, 1936).” 

When the company returned the check to the insured, it explained that the 
check had been returned marked, “Insufficient Funds.” The company stated to 
him that his policy had lapsed for failure to pay the premium: and that a 
blank was being enclosed for reinstatement, telling him that he could be rein- 
stated if his application was approved by the company’s medical director. He 
did not immediately go to the physician to whom the company directed him for 
examination, but, instead, purchased a postal money order and forwarded it as 
hereinabove stated. However, on the 29th day of August, 1936, he did go to 
the physician and was examined. Later, on the 3d day of September, 1936, the 
company returned said postal money order to the insured and advised him that 
kis application for reinstatement had been declined by. its medical director. 
Thereafter, at least on two occasions, the insured wrote the company com- 
plaining that his application for reinstatement had not been approved. The 
company answered each letter, stating that it was impossible under the circum- 
stances for the company to approve the application for reinstatement. In one 
of these letters to the company the insured wrote: “I consider under such cir- 
cumstances the company should not have even asked me for a medical examina- 
tion.” 

The insured died on December 23, 1936, and notice of his death was given to 
the appellant by letter on January 4, 1937. On January 6, 1937, the appellant 
replied to this letter, denying liability. 

On the 11th day of February, 1937, suit was instituted on the policy in the 
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circuit court for the Eastern district of Clay county. Later when the case came 
on for trial, a jury was waived, and by agreement of the parties, the issues of 
fact and law were submitted to the court, sitting as a jury. The court found 
for the plaintiff upon the issues both of law and fact and rendered judgment 
against the defendant in the sum of $1,975, together with interest, penalty, and 
attorney's fees. No question is raised on this appeal with reference to the 
allowance of the statutory penalty or attorney’s fees. 

A motion for new trial was filed by appellant, same was overruled, and an 
appeal was prayed and granted to this court. 

The question here involved is whether the appellant had a legal right to 
declare the policy lapsed for the nonpayment of premium due July 1, 1936, and 
payable at any time during the month of July. In deciding this question, it 
will be necessary to determine whether the check sent by the insured July 29th 
in payment of the premium was actually accepted by the company as payment, 
and whether, in issuing its unconditional official receipt evidencing payment, it 
thereby waived its right to declare a forfeiture of the policy, event though the 
check was later dishonored by the bank upon which it was drawn. 


[1] It is admitted by appellee that the general rule of law is that the mere 
receipt of a check will not prevent a forfeiture of a policy for nonpayment of 
premium ; but it is strongly contended that there is an exception to the rule which 
is as well detined as the rule itself, the exception being that, if the insurer receives 
and accepts a check as payment of a premium due and issues its official receipt 
evidencing the payment, it thereby waives its right to declare a forfeiture of the 
policy, even though the check is dishonored by the bank upon which it is drawn. 

The exception to the rule is stated in 14 R.C.L., § 136, p. 964, as follows: 
“Generally, it may be said that, where accepted as such, payment may be accom- 
plished by the delivery to the insurer of a draft, and where this is done the effect 
of payment is not destroyed by the fact of failure of the drawer after the draft 
had been received by the insurer; or payment may be made by the delivery of 
the personal check of the insured, if it is accepted as payment.” 

In the case of Mutual Life Insurance Co. v. Chattanooga Savings Bank, 47 
Okl. 748, 150 P. 190, L.R.A.1916A, 669, the Supreme Court of Oklahoma held that 
the premium stipulated in a life insurance policy to be paid by the insured is not 
a debt and that the strict rule governing the payment of debts by check or draft 
does not control the payment of such premium; and that while the insurance com- 
pany has the right to demand payment in cash, it also has the right to waive the 
payment in cash and to accept a check or draft in payment; and that if it does 
so, it cannot void the policy for failure to pay the check or draft when it is 
presented for payment. In this case a bank draft was sent to ,the company in 
payment of an insurance premium, which draft was received by the company on 
the last day of grace and was deposited to the credit of the company on the 
following day and presented to the bank upon which it was drawn four days later 
and protested because the bank had closed in the meantime. The insured died 
on the day following the deposit of the draft and prior to its protest. The court 
held that the premium was paid and that the policy was in full force and effect 
at the time of the death of the insured. 

In the case of Travelers Insurance Co. v. Brown, 138 Ala. 526, 35 So. 463, 
it was held that where all prior premiums have been paid by checks sent through 
the mail, the insured had a right to believe that, by conforming to this custom, 
it would be effectual to protect him against a forfeiture, and that the insurer could 
not claim a forfeiture where the insured had sent a check in ample time to have 
reached the agents, although it was not received; it appearing that as soon as 
the insured learned of this fact he sent a draft for the amount of the premium. 

In the instant case the check sent in payment of the premium was good at 
the time it was drawn; but at the time it was presented for payment the account 
on which it had been drawn had been reduced, through no fault of the insured, 
to the extent that there were not sufficient funds to pay the check. The check 
was returned to the company stamped in such manner as to show that payment 
had been refused on the ground of insufficient funds. The omens wrote the 
insured, notifying him of the fact that payment of the check had been refused 
for want of sufficient funds, returning the check to the insured. Upon receipt of 
this information, he immediatley purchased a post office money order and sent 
same in payment of the premium. The company would not accept the payment, 





336 The insurance Law Journal, Vol. 91 [Aug., 1938 


but returned it to the insured, demanding that he stand a medical examination to 
ascertain whether he was an insurable risk. 

[2] It has been held in numerous cases that the fact that there are not sufficient 
funds in the bank upon which a check is given to cover the amount, does not 
prevent its operating as a payment of premiums, especially where the insurer or 
its agent has dealt with the check in such manner as to indicate an intention to 
receive it as payment. 

In the case of Northwestern Life Assurance Co. v. Sturdivant, 24 Tex.Civ.App. 
331, 59 S.W. 61, the court held that where a check was accepted and an absolute 
receipt for the premium was issued, and where the check was deposited as the 
funds of the company, and not simply for collection, and where the check was not 
paid when presented for payment, but protested, that even though it was not the 
intention to accept the check in payment of the premium, and that the premium was 
not to be regarded paid until the check was honored, that the acceptance of the 
check in this manner would necessarily be an extension of time and necessarily 
involved a waiver of the provision of the policy requiring the premium to be paid 
in cash on or before a given date. 

In the case of MacMahon v. United States Life Insurance Co., 5 Cir., 128 
F. 388, 68 L.R.A. 87, it was held that the sending of renewal receipts by an insurer 
upon receiving a bank draft to its order for the premium constitutes a renewal 
of the insurance for another period, which cannot be repudiated by the insurer upon 
the dishonor of the draft because of the failure of the drawer after the draft had 
been received by the insurer. 

[3] The general rule appears to be that the receipt of a check will not prevent 
a forfeiture of the policy for nonpayment of the premium; however, if the check 
is accepted in payment of the premium, even though it turns out to be worthless, 
there is such a payment as will prevent a forfeiture. 

In 2 Joyce on Insurance, p. 2256, this being a standard authority, it is said: 
“The application of this general rule to the payment of premiums is, however, 
subject to exceptions and qualifications, for a check, draft, or note, may be accepted 
under such circumstances as to clearly indicate that a payment of the premium 
was effected thereby, at least so as to continue the policy in force and preclude a 
forfeiture, and this is so held even though said check, draft, or note, be not paid 
when due or be dishonored. Again, although the insurer has the right to demand 
cash in payment of a premium, it may waive such right and accept the payment 
notes, checks, or drafts, or any other thing of value.” 

In the case of Olga A. Martin v. New York Life Insurance Co., 30 N.M. 400, 
234 P. 673, 40 A.L.R. 406, the Supreme Court of the State of New Mexico held 
that where a worthless check is sent by the insured to the insurer with which to 
pay a premium due upon a policy, it may be accepted by the insurer as payment 
of such premium, and when so accepted the right to declare a forfeiture for non- 
payment of such premium is waived, even though such check is dishonored by the 
bank upon which it is drawn. In this case, the court further held that where the 
insurer receives the personal check of the insured, tendered in payment of @ 
premium due upon a policy, and the insurer issues and delivers its official receipt 
acknowledging payment, the burden rests upon it show that such check was not 
received as payment, but for collection. 

In the case of Fidelity Mutual Life Insurance Co. v. Click, 93 Ark. 162, 124 
S.W. 764, 766 it was claimed by the company that a receipt for the annual premium 
due on an insurance policy had been executed and delivered to the insured by 
mistake; that this was done as the result of a clerical error made by one of the 
employees of the company in mistaking the record of the payment of the premium 
on another policy which had been paid for the premium on the policy in contro- 
versy. It was not claimed by appellee that the premium was paid, unless the 
receipt itself was sufficient to establish that fact. After the death of the insured, 
the beneficiary in the policy instituted suit to recover the amount of the policy 
No proof of the payment of the premium was introduced, except the receipt in 
question. In passing on the effect of this receipt, the court said: “She rested 
merely on the presumption of payment raised by the receipt. This presumption 
reached to every available mode of payment, and, in order to overcome it, the 
burden was on appellant to close up by affirmative proof every avenue through 
which payment could have been made.” 

In the Click Case, witnesses for the company attempted to explain that the 
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receipt had been delivered by mistake; and although there was much evidence to 
this effect, and although the appellee rested merely on the presumption of payment 
raised by the receipt, this court held that the situation thus presented made a 
question of fact for the jury to determine whether the presumption of payment 
had been overcome by such evidence. 4 

In the case of Security Benefit Association v. Punch, 173 Ark. 572, 292 S.W. 
994, this court held that a receipt for payment of an insurance premium was prima 
facie evidence of payment thereof, and, while open to contradiction, the burden 
of overcoming the presumption devolves upon the party giving the receipt. 

[4] The appellant and its predecessors in the instant case had been doing 
business with the insured over a period of more than twenty-five years; and all 
of the premiums and assessments due under the policy in question had been paid in 
full. On previous occasions the insured had remitted by check, and in some 
instances had remitted by money order; but in any event all premiums and assess- 
ments had been paid for twenty-five years or more. It is, therefore, reasonable 
to assume that the appellant was satisfied that the insured would make good his 
indorsement upon the check sent him in payment of the premium. The company, 
no doubt, felt that it was justified in accepting said check as payment. It, there- 
fore, issued its receipt, or rather stamped as “paid” the notice which had been sent 
with the check and returned same to the insured. Thirteen days later it returned 
said check to the insured, stamped in such manner as to show that it had been 
dishonored, when presented for payment, for want of sufficient funds. Immed- 
iately appellee forwarded a post office money order for the amount of the pre- 
mium. Under the circumstances shown in evidence, we must hold that there was 
evidence, proper for the court sitting as a jury to consider, to the effect that the 
appellant accepted the check as payment of the premium, and to the effect that 
it waived its right to contend that the premium had not been paid. The company 
could have advised the insured that the check was accepted conditionally, that is, 
for collection only; but it did not do so. If it had advised the insured that the 
check was being accepted in payment only on the condition of its being honored 
when presented for payment, then, of course, the premium could have been regarded 
as paid. On the contrary, as stated, it issued its regular receipt advising the 
insured that the premium had been paid within the time prescribed by the policy. 

[5,6] Under the circumstances existing in the instant case, the issuance and 
delivery of the receipt as heretofore stated placed the burden of proving that the 
acceptance of the check was not intended as payment of the premium the com- 
pany. Premiums had on previous occasions been paid by check. There is no 
contention made that the cashier of the appellant company had no authority to 
accept the check sent by the insured as payment. of the premium. The immediate 
issuance and delivery of the receipt must be regarded as strong evidence to the 
effect that such check was accepted as payment of the premium; and the 
evidence to the effect that the check was so accepted is such that a jury trying the 
issue would have been warranted in finding that the company did, in fact, accept 
the check in payment; and, furthermore, that it waived any right to declare a 
forfeiture of the policy, notwithstanding the check was dishonored. 

[7] The cashier of the company, who received this check and who stamped 
the notice “paid” and returned it to the insured, was not called as a witness. 
Certainly, he would have been in a position better than any one else to have 
testified whether the check was received in payment of the premium or whether, 
on the other hand, it was received as conditional payment. No testimony was 
offered by the appellant, except the statement of the assistant secretary to the 
effect that it had no previous agreement with the insured to accept checks in 
payment of the premium. Even he does not deny that the check was, in reality, 
accepted as payment. This court has many times held that where it is within 
the power of a party to call a witness who possesses special knowledge of a 
transaction involved in suit, and the party whose duty it is to call the witness 
fails to do so, that an inference follows that the testimony which would have 
been given by such witness would have been unfavorable to the party failing to 
call him. Lynch v. Stephens, 179 Ark. 118, 14 S.W.2d 257; Ramey v. Fletcher, 
176 Ark. 196, 2 S.W.2d 84; Smith v. Wheat, 183 Ark. 169, 35 S.W.2d 335; 
Sparkman Hardwood Lumber Co. v. Bush, 189 Ark. 391, 72 S.W.2d 527. 

[8] We recently held in the case of Sovereign Camp, Woodmen of the World 
v. Mays, 115 S.W.2d 851, March 28, 1938, as we had many times before held, 
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that forfeitures are so odius in law that they will be enforced only where there 
is the clearest evidence that such was the intention of the parties. 

There was no fraud practiced upon the company in the instant case. The 
insured paid out his money for the check he sent the company in payment of 
thé premium. At the time, the drawer of the check had sufficient funds in the 
bank with which to pay it. As evidence of the good faith of the insured imme- 
diately upon notice that the check had been dishonored, he procured and forwarded 
to the company a post office money order for the amount of the premium. 

The company contends that the insured acquiesced in its cancellation of the 
policy. But in the last letter written by the insured to the company, he stated that 
he did not intend to be deprived of his rights and that, if necessary, he would 
apply to the courts for relief. The rights of the parties were fixed as of the date 
of the acceptance of the check as payment, if, in fact, it was so accepted; and, 
under the circumstances, we hold that it was a jury question as to whether it 
was thus accepted. 

(9] The trial court, sitting as a jury, found the issues of law and fact in 
favor of the appellee. ‘We hold that it was justified in so finding. Upon what 
particular fact, or facts, the court decided in favor of appellee, the record does 
not disclose; but there were facts shown in evidence that justified the court in 
so finding. The findings of the trial court, sitting as a jury, are as conclusive 
on this court as the finding of a jury. 

From what we have said, it follows that the judgment must be affirmed. It 
is so ordered. 

Griffin Smith, C. J., concurs. 


GUARANTY LIFE INS. CO. v. PUGHSLEY. No. 26473. 
Court of Appeals of Georgia, Division No. 1. March 18, 1938. 
196 Southeastern Reporter 265. 
1. VARIATION OF RISK. 

Where an applicant for life insurance covenants in his application that state- 
ments made to medical examiner are true, and statements are made a part of 
contract and form basis of contract, any material variation, whereby nature, extent, 
or character of risk is changed, avoids policy whether statements were made in 
good faith or willfully or fraudulently. 

(For other cases, see Insurance, Dec. Dig. § 268.) 

2. WAIVER. 

Conditions affecting validity of insurance contract at its inception may be 
waived by insurer’s agent and are waived if so intended, although conditions 
remain in policy when delivered, and limitations in policy on agent’s authority to 
waive conditions otherwise than in writing attached to or indorsed on policy refer 
to waivers made after issuance of policy; but that rule should not be applied where 
limitations on agent’s authority are contained in application attached to and made 
part of policy. 

(For other cases, see Insurance, Dec. Dig. § 376[2].) 

3. AGENCY. 

Where application for life policy provided that only insurer’s president could 
make, modify, or discharge contract or waive any rights or requirements and that 
none of those acts could be done by agent taking application, an agent’s knowledge 
of insured’s physical condition at time of making application on basis of which 
insurer sought to avoid policy was not a waiver of conditions of policy. 

(For other cases, see Insurance, Dec. Dig. § 376[2].) 

4. ESTOPPEL. 

Where an insurer has knowledge of facts entitling it to treat a life policy as 
no longer in force and thereafter receives premiums, insurer is estopped to take 
advantage of forfeiture, and it may not treat policy as avoided for purpose of 
defenses in action to recover on policy and at the same time treat it as valid for 
purpose of earning and receiving premiums. 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 

5. EXAMINATION. 

Evidence that insurer had paid benefits to insured under health and accident 

policy and that insurer’s medical examiner had diagnosed her condition as a tumor 
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operation was insufficient to show that insurer, through examiner, had actual 
knowledge that insured’s answer, in application for life policy, that she did not 
suffer from any ovarian or uterine disease or menstrual disorder, was false, and 
hence insurer could avoid liability on policy because of falsity of answer. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 


6. APPLICATION. 

In action on life policy, petition, to which copy of policy sued on was attached 
as an exhibit, was not subject to special demurrer on ground that application was 
not also attached. 

(For other cases, see Insurance, Dec. Dig. § 631.) 


Syllabus by the Court. 

1. The evidence demanded a finding that the msured made false representations 
in her application for the policy of insurance sued upon, which application was 
attached to and made a part of the contract, and there was no evidence sufficient 
to authorize a finding that the insurance company had waived the forfeiture. 

2. The petition which had attached thereto a copy of the policy sued upon 
as an exhibit was not subject to special demurrer for the reason that the applica- 
tion was not also attached. Life & Casualty Ins. Co. of Tenn. v. Burkett, 38 
Ga.App. 328(1), 144 S.E. 29; Sovereign Camp, Woodmen of the World v. Keen, 
16 Ga.App. 703(4), 86 S.E. 88. 

3. “While the brief of evidence contained some superfluous matter, and some 
statements of objections of counsel, it is not in such flagrant violation of the 
statute providing for the making of a brief as to require this court to disregard 
it and decline to determine questions involving a consideration of the evidence.” 
Russell v. Tucker, 136 Ga. 136(9), 70 S.E. 1018. 

Error from City Court of Bainbridge; P. D. Rich, Judge. 

Action on a life policy by H. G. Pughsley against the Guaranty Life Insurance 
Company. To review a judgment for plaintiff, defendant brings error. 

Reversed. 

Anderson, Cann & Dinn, of Savannah, and John R. Wilson, of Bainbridge, 
for plaintiff in error. 

A. B. Conger, of Bainbridge, for defendant in error. 

MacIntyre, Judge. 


[1-6] On October 15, 1934, the Guaranty Life Insurance Company, hereinafter 
referred to as the insurer, issued a policy of life insurance to Vivian Pughsley, 
naming Harry G. Pughsley, her husband and plaintiff in the present suit, a bene- 
ficiary. The application, which was attached to and made a part of the contract, 
was dated September 14, 1934. On November 6, 1934, the insured was operated 
on for a fibroid tumor and died on January 16, 1935, as the result of such condition. 
One of the questions contained in the application above referred to was as follows: 
“Do you suffer from any ovarian or uterine disease or menstrual disorder?” To 
which question the insured answered: “No.” The insurer defended the present 
action on the ground that this statement was false, that the insured then and there, 
and prior thereto, was and had been suffering from an ovarian or uterine disease 
or menstrual disorder, to wit, fibroid tumor of her uterus. /Without setting out the 
evidence it is sufficient to say that it overwhelmingly and conclusively showed that 
the representation was false and was material to the risk. “Where an applicant 
for life insurance covenants in his application that the statements made to the 
medical examiner are true, and these statements are made a part of the contract 
of insurance and form the basis of such contract, any variation in any of them 
which is material, whereby the nature or extent or character of the risk is 
changed, will avoid the policy, whether the statement was made in good faith 
or willfully or fraudulently.” Supreme Conclave Knights of Damon v. Wood, 
120 Ga. 328(1), 47 S.E. 940. 

The plaintiff contends, however, that the insurer waived the provisions 
contained in the policy authorizing forfeiture by reason of a false statement made 
in the application. In this connection it is first insisted that the agent who solicited 
the policy, and who filled out the application, and delivered the same, knew or 
should have known of this condition of the insured at the time of the solicitation 
and issuance of the policy. It is true that the evidence would warrant the finding 
that such agent had knowledge of the physical condition of the insured for which 
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the insurer now seeks to avoid the policy. “Where there was no limitation upon 
the agent’s authority in an antecedent application, and where the agent was thus 
acting within the apparent scope of his authority in the preliminary negotiations 
* * * ‘conditions which enter into the validity of a contract of insurance at its 
inception may be waived by the agent, and are waived if so intended, although they 
remain in the policy when delivered, and limitations therein upon the authority of 
the agent to waive such conditions otherwise than in writing attached to or 
indorsed upon the policy are treated as referring to waivers made subsequently 
to the issuance of the policy.’ ” National Accident & Health Ins. Co. v. Davis, 
179 Ga. 595, 176 S.E. 387, 388. “The principle stated * * * should not be applied 
where to do so would be contrary to limitations upon the authority of the agent 
as expressed in the application attached to and made a part of the policy.” Davis 
Case, supra. The application in the present case contains the following provision: 
“That only the president of the company can make, modify or discharge contracts 
or waive any of the company’s rights or requirements and any such modification, 
discharge or waiver shall be in writing over the signature of said officer and that 
none of these acts can be done by the agent taking this application.” It is there- 
fore apparent that knowledge of such agent would not constitute a waiver of the 
conditions of the policy. It further appears that the insurer, prior to issuing 
the policy sued on, had issued to the insured a policy of health and accident 
insurance; that after her operation, and each week during her confinement and 
up to the time of her death, the insurer accepted and paid claims made by the 
insured under the health and accident policy, the doctor’s report containing the 
statement that insured had had “operation for tumor,” and “operation—abdominal” ; 
and that after receipt and payment of these claims, the insurer demanded of and 
accepted from the insured a premium due on the policy sued on. The medical 
director, Dr. Bryant, testified in this connection: “The first one of the claims, 
that is Nov. 6, 1934, diagnosed the same as tumor operation, and Dr. Chason 
on Nov. 13th, 1934, and another one the next week, Nov. 23rd, 1934, said operation 
for tumor, and Dr. Chason on November 30, and December 4th, 1934, diagnosed 
the illness as operation for tumor. There is another one dated Dec. 12th, operation 
for tumor, December 21st, operation for tumor, and December 28th, 1934, another, 
operation tumor. On Jan. 4th, 1935, operation for tumor. There is another sick 
claim Jan. 12th Dr. Chason showing diagnosed ‘operation.’ Vivian Pughsley died 
Jan. 16th, 1935. * * * Yes, sir, in designating the disease or trouble of tumor 
there is more than one kind of tumor; no, sir, the sick claims would not 
indicate that it was a fibroid tumor. Yes, sir, a fibroid tumor in medical insurance 
applications is regarded very grave for the reason that if it is there for a long 
time it may turn into a cancer, or by its weight it may cause pressure on certain 
nerves and cause high blood pressure and cause a patient to fall off with a stroke 
of apoplexy, or may cause pressure on certain vessels or nerves leading to the 
stomach and produce different symptoms of gastritis, and many other things, and 
this Company’s policy is that the applicant suffering from a fibroid tumor is not 
acceptable as a member of the Guaranty Life Insurance Company until two years 
after a successful operation for its removal.” 


While it is true that where an insurer has knowledge of facts entitling it to 
treat a policy as no longer in force, and thereafter receives a premium on the 
policy, it is estopped to take advantage of the forfeiture, and it cannot treat the 
policy as avoided for the purpose of defenses in an action to recover for losses 
after occurring, and at the same time treat it as valid for the purpose of earning 
and receiving the premium. 14 R.C.L. 1090: § 367; Williams v. Empire Mutual 
Annuity and Life Ins. Co., 8 Ga.App. 303; 68 S.E. 1082; German-American Mut. 
Life Ass’n v. Farley, 102 Ga. 720, 29 S.E. 615: Sovereign Camp, Woodmen of the 
World v. Bowman, 40 Ga.App. 536, 150 S.E. 436. The evidence in the present case 
is not sufficient to bring the case within the operation of the above ruling. It 
does not appear from the evidence that the insurer, through its examiner, had actual 
knowledge that the answer of the insured in her application that she did not 
“suffer from any ovarian or uterine disease or menstrual disorder” was false. 
At best, it was merely constructive notice of facts authorizing it to forfeit that 
policy. It was not such knowledge that would effect a waiver of the conditions 
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of the policy. For the reasons above stated we are of the opinion that the trial 
judge erred in overruling the motion for new trial on the general grounds. 

The remaining headnotes require no elaboration. 

Judgment reversed. 

Broyles, C. J., and Guerry, J., concur. 


CARTER v. LIFE & CASUALTY INS. CO. OF TENNESSEE. No. 11897. 
Supreme Court of Georgia. March 11, 1938. 
196 Southeastern Reporter 415. 
LIMITATION OF LIABILITY. 

An insurer was not estopped by waiver from asserting against beneficiary 
provision of life policy limiting insurer’s liability for death of insured within two 
years to return of premiums paid, if insured had been treated for serious disease, 
by fact that insurer’s soliciting agent and local manager knew that insured had been 
treated for serious disease, where amount of premium was adjusted to such 
limitation of liability, and evidence authorized inference that previous disease of 
insured was a factor leading to writing of particular policy. 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 

Certiorari from Court of Appeals. 

Action on a life policy by Lee Carter against the Life & Casualty Insurance 
Company of Tennessee. A judgment for plaintiff was reversed by the Court of 
Appeals, 55 Ga.App. 622, 191 S.E. 193, and plaintiff brings certiorari. 

Affirmed. 

Maddox & Griffin, of Rome, for plaintiff in error. 

Wright & Covington, of Rome, Joesph G. Myerson, of New York City, and 
Sidney F. Keeble, of Nashville, Tenn., for defendant in error. 

Syllabus Opinion by the Court. 

ATKINSON, Presiding Justice. 

“The insurer was not estopped by waiver from asserting its rights under the 
‘Limitation of Insurance Clause,’ that ‘within two years from date of issuance of 
this policy, the liability of the company under same shall be limited under the 
following conditions, to the return of the premium paid thereon: (1) If the 
insured before its date has been rejected for insurance by this or any other Company, 
Order or Association, or has been attended by a physician for any serious disease 
or complaint; or has had before its date any pulmonary disease or chronic bron- 
chitis, or cancer, or disease of the heart, liver or kidneys,’ where the amount of 
the premiums to be paid are equitably based on the kind of insurance policy issued, 
and both parties contract with the knowledge that before the date of issuance of 
the policy the insured suffered with a serious disease or complaint and the evidence 
authorized an inference that the serious disease or complaint was one of the ele- 
ments that entered into and brought about the particular kind of insurance 
contracted.” The case is for decision on certiorari from the ruling of the Court 
of Appeals just quoted. Upon full consideration, the Supreme Court has reached 
the conclusion that the ruling of the Court of Appeals is correct. As brought out 
in the opinion of the Court of Appeals, the instant case differs from Metro- 
politan Life Insurance Co. v. Hale, 177 Ga. 632, 170 S.E. 875, in which case 
there was a provision that the policy might be declared void under similar 
circumstances. 

Judgment affirmed. 

All the Justices concur 


KAUDERS v. EQUITABLE LIFE ASSUR. SOC. OF THE UNITED STATES. 
Gen. No. 39847. 
Appellate Court of Illinois. First District. First Division. April 11, 1938. 
Rehearing Denied April 25, 1938. 
14 Northeastern Reporter (2d) 240. 
MEDICAL TREATMENT. 

Whether insured who stated in his application for life policy that he had not 
been treated by a physician within the past five years made a material misrepre- 
sentation preventing recovery by a beneficiary of installments due under policy, 
or whether treatments given to insured by a physician for dry nose and pelvic 
congestion within a few years before issuance of policy were so trivial that knowl- 
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edge of them would not have affected insurer in issuing policy, was for jury 
under evidence. 

(For other cases, see Insurance, Dec, Dig. § 668[7] .) 

Appeal from Superior Court, Cook County; Paul McWilliams, Judge. 

Action by Raechel T. Kauders, beneficiary, against the Equitable Life Assur- 
ance Society of the United States to recover three monthly installments payable 
under a life policy insuring the life of plaintiff’s deceased husband, with interest. 
There was a verdict for plaintiff for $309.92 and, from a judgment for defendant 
notwithstanding the verdict, plaintiff appeals. 

Reversed and remanded, with directions to enter judgment on the verdict. 

Bowe & Bowe, of Chicago (Augustine J. Bowe, of Chicago, of counsel), for 
appellant. 

Mayer Meyer Austrian & Platt, of Chicago (Miles G. Seeley, of Chicago, of 
counsel), for appellee. 

O’Connor, Presiding Justice. (Publish abstract only.) 


BAKER v. PRUDENTIAL INS. CO. OF AMERICA. Gen. No. 39842. 
Appellate Court of Illinois. First District. First Division. April 11, 1938. 
Rehearing Denied April 25, 1938. 

14 Northeastern Reporter (2d) 303. 

DISCHARGE. 

An insurance company was not liable on certificates issued to its employee in 
accordance with group policy, which certificates and policy were to be in effect 
only so long as employee remained in employ of company, where employee was 
discharged on January 7, 1932, because he was short in his accounts, never did any 
work for the company after that date, and he died February 7, 1932, and hence 
policy was not in effect on date of insured’s death. 

(For other cases, see Insurance, Dec. Dig. § 177.) 

Appeal from Municipal Court of Chicago; John V. McCormick, Judge. 

Action by /Winifred Baker against the Prudential Insurance Company of 
America to recover on two certificates issued to plaintiff’s husband at the time he 
was an employee of defendant in accordance with the group insurance policy 
issued by defendant in insuring its employees, wherein defendant claimed that the 
policy was not in effect on the date of the insured’s death, since insured had been 
discharged by the defendant. From a judgment for plaintiff, defendant appeals. 

Hoyne, O’Connor & Rubinkam, of Chicago (Nathaniel Rubinkam and William 
S. Allen, both of Chicago, of counsel), for appellant. 

Danaher & Garriott, of Chicago (Melvin L. Griffith and I. R. Ross, both of 


Chicago, of counsel), for appellee. 
O’Connor, Presiding Justice. (Publish abstract only.) 


NEW YORK LIFE INS. CO. v. SKINNER. No. 27002. 
Supreme Court of Indiana. April 28, 1938. 
14 Northeastern Reporter (2d) 266. 
1. MISREPRESENTATION. 

An answer of misrepresentation in application for life insurance policy presents 
fact question properly triable by jury in action on policy. 

(For other cases, see Insurance, Dec. Dig. § 668[6].) 

8. MATERIALITY. 

In suit on life policy, instruction that ii jury found from fair preponderance 
of evidence that questions and answers contained in application, or either of them, 
did not pertain to matter material to risk, they would not be sufficient to avoid 
policy, was proper. 

(For other cases, see Insurance, Dec. Dig. § 255.) 

9. CONCEALMENT. 

Whether false answer in application for life insurance suppresses facts or 
misleads insurer is generally fact question for jury under proper instructions of 
court. 

(For other cases, see Insurance, Dec. Dig. § 668[6].) 


11. KNOWLEDGE. 


Evidence relating to alleged falsity of insured’s answers in application for life 
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policy that he had never had heart trouble or high blood pressure and that he 
had not consulted a physician within three years, and which failed to show that 
insured had any knowledge that he had heart disease or high blood pressure, 
sustained judgment for plaintiff in suit on life policy. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

Appeal from Jennings Circuit Court; Frank Gardner, Judge. 

Action on a life insurance policy by Margaret D. Tanner Skinner, etc., against 
the New York Life Insurance Company, wherein defendant filed a cross-complaint 
seeking cancellation of the policy. Judgment for plaintiff, and defendant appeals. 
Transferred from Appellate Court January 25, 1938, under Burns’ Ann.St.1933, 
§ 4-209. 

Judgment affirmed. 

Gavin & Gavin, of Indianapolis, for appellant. 

Thomas H. Branaman, of Brownstown, for appellee. 

SHAKE, Judge. 

This is an action on a policy of insurance issued by the appellant on the life 
of Gordon J. Tanner. The appellee is the named beneficiary. The complaint was 
in a single paragraph and contained the usual allegations. It was not tested by 
demurrer. Appellant answered in two paragraphs, the first being in general denial, 
but this was withdrawn by leave of court before trial; the second paragraph of 
answer alleged that the insured made certain false representations in the applica- 
tion upon which the policy was issued, on account of which the policy had been 
rescinded by the appellant. The appellee filed a reply in two paragraphs to the 
second paragraph of answer, the first being a general denial, and the second an 
affirmative reply to the effect that the answers made by the assured in the applica- 
tion were true, but, if they were false, the insurance company had full knowledge 
of their falsity when the policy was issued. 

Appellant also filed a cross-complaint setting up the said false representations 
in the application, and asking for the surrender and cancellation of the policy, 
and that appellee be enjoined from asserting any claims thereon. Appellee’s answer 
to the cross-complaint was the same, in substance, as her reply to the affirmative 
answer. 

The cause was submitted to a jury, which found for the appellee. On request 
of the appellant, the court made special findings of fact and stated its conclusions 
of law on the issues joined on the cross-complaint. The court’s special findings 
and conclusions of law were favorable to the appellee. Appellant filed separate 
motions for a new trial as to the general verdict of the jury, and to the special 
findings by the court, both of which were denied. 

We are not unmindful that it is highly desirable, in so far as practicable, for 
this court in its opinions to pass separately upon each alleged error properly saved 
and presented. However, if our opinions are to serve as practical expositions of 
ruling precedents for the guidance of courts and the profession in the orderly 
administration of justice, it sometimes becomes necessary to group several assign- 
ments together and to consider them jointly as a single proposition. This record 
presents seventy-five separate assiguments of error. Of this number fifteen are 
fully presented and discussed in the appellant’s brief. These may he summarized 
as follows: (1) The court erred in submitting any of the issues to a jury; (2) 
the court erred in denying appellant the opening and close on the trial; (3) the 
court erred in refusing instructions 3, 4, 5, 7, 9, and 12, tendered by the appellant; 
(4) the court erred in giving instructions 7, 8 and 15 on its own motion; (5) the 
verdict of the jury and the finding of the court are each contrary to law and 
not sustained by sufficient evidence. 

As has already been noted, appellant withdrew its answer in general denial 
before trial, which let the issues stand, so far as the complaint was concerned, on 
the complaint and the second paragraph of answer and the reply thereto in two 
paragraphs. Under this state of the record appellant contends that it was error 
to submit the issues to a jury over its objections and that like error was committed 
in denying a trial by the court on the issues formed under the cross-complaint. 
\ppellant calls attention to Burns’ Ann.St.1933, § 2-1015, section 119, Baldwin’s 
Ind.St.1934, which provides: “The defendant may set forth in his answer as 
many grounds of defense, counter-claim and setoff, whether legal or equitable, 
as he shall have,” and to Burns’ 1933, § 2-1204, section 186, Baldwin’s Ind.St.1934, 
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which says: “In case of the joinder of causes of action or defenses which, prior 
to [June 18, 1852], were of exclusive equitable jurisdiction with causes of action 
or defenses which, prior to said date, were designated as actions at law and triable 
by jury—the former shall be triable by the court, and the latter by a jury, unless 
waived.” Appellant says that, all the issues being purely equitable, none of them 
should have been submitted to a jury over its objections. 

[1] Assuming that the issues tendered by appellant’s cross-complaint presented 
a case of equitable cognizance, it does not follow that the same substantial facts, 
when pleaded by way of answer, deprived appellee of the right of trial by jury 
on that issue. This court has recently committed itself to the rule that an answer 
of misrepresentation in the application for a policy of insurance presents a question 
of fact properly triable by jury in an action on the policy. New York Life 
Insurance Co. v. Kuhlenschmidt, Ind.Sup.1937, 11 N.E.2d 673. 

[2, 3] Nor do we attach any special significance to the averment in the cross- 
complaint that “plaintiff threatens, intends to and will dismiss its action herein and 
will subsequently thereto file a new complaint on said’ policy against this defendant 
for the purpose of cutting off and preventing this defendant from setting up its 
defense to said policy or contesting its validity and force upon the ground that 
the contestible period will then have elapsed under the terms of the policy. * * *” 
The policy was issued on December 4, 1926, The complaint and answer were filed 
within the two-year contestable period. Appellee did not dismiss, or attempt to 
dismiss, her cause of action after expiration of the contestable period, but carried 
the action through to final judgment. Nothing is shown that required or justified 
the intervention of a court of equity. The legal remedy available and utilized 
was full, adequate, and complete. New York Life Insurance Co. v. Adams, 1931, 
202 Ind. 493, 176 N.E. 146, is authority for the rule that it may constitute error 
to strike out a cross-complaint in equity for the cancellation of a policy of 
insurance, but that case does not require us to hold that reversible error was 
committed by the trial court in submitting the instant case to the jury. We think 
that the true rule applicable here is clearly stated by Chief Justice Hughes, of 
the Supreme Court of the United States, in the case of Enelow v. New York 
Life Insurance Co., 1935, 293 U.S. 379, 55 S.Ct. 310, 312, 79 L.Ed. 440, as follows: 
“The instant case is not one in which there is resort to equity for cancellation of 
the policy during the life of the insured and no opportunity exists to contest 
liability at law. Nor is it a case where, although death may have occurred, 
action has not been brought to recover upon the policy, and equitable relief is 
sought to protect the insurer against loss of its defense by the expiration of the 
period after which the policy by its terms is to become incontestable. Here, on 
the death of the insured, an action at law was brought on the policy, and the 
defendant had opportunity in that action at law, and before the policy by its terms 
became incontestable, to contest its liability and accordingly filed its affidavit of 
defense. That defense was solely that the defendant had been induced to issue 
the policy by false answers in the application which were alleged to have been 
made by the applicant ‘with knowledge of their falsity and fraudulently’ in order 
to obtain the insurance. The affidavit of defense showed nothing whatever as a 
further ground for equitable relief, and the respondent is necessarily confined to 
the case it made. In such a case, the defense of fraud is completely available 
in the action at law, and a bill in equity would not lie to stay proceedings in that 
action in order to have the defense heard and determined in equity.” The record 
presents no reversible error growing out of the fact that the court submitted the 
issues to a jury. 

[4] It is claimed by appellant that, since the general denial to the complaint 
was withdrawn before trial, it was entitled to the open and close, by virtue of 
Burns’ 1933, § 2-2008, section 341, Baldwin’s Ind.St.1934. The right to open and 
close may be advantageous to a litigant in three respects: (a) It permits him to 
make the first opening statement; (b) it allows him to first offer his evidence in 
chief: and (c) it authorizes him to have the first and last arguments. These rights 
are sometimes highly desirable in the trial of a case, and a denial thereof may 
constitute reversible error. Downey v. Day, 1853, 4 Ind. 531; Kinney v. Dodge, 
1885, 101 Ind. 573; Union Central Life Insurance Co. v. Loughmiller, 1903, 33 Ind. 
App. 309, 69 N.E. 264. 


[5] The record before us discloses that appellee offered her evidence in chief 
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first, but this consisted of nothing more than the identification of the parties and 
the introduction of the policy sued upon. These facts had already been admitted 
by appellant’s answer, and we are unable to perceive wherein any advantage was 
gained by appellee over appellant in this regard. The record does not disclose 
which party first made its opening statement or which had the closing argument 
to the jury. In the consideration of this case we have relaxed the rule that this 
court will not search the record to discover causes to reverse and have carefully 
examined it to ascertain, if we could, what occurred. There is no showing by 
special bills of exception, or otherwise, which party had the closing argument. 
We cannot assume that appellant was harmed by the court’s ruling on its motion 
to have the opening and close, made before the trial was entered upon. The proper 
method to present a question of this character is set out in the case of Salt 
Springs National Bank v. Schlosser, 1930, 91 Ind.App. 295, 171 N.E. 202, 203. 
We quote: “Appellee before the day of trial dismissed his answer in general 
denial. Before the jury was sworn, appellee presented in writing his motion which 
was to the effect that by the allegations of his four paragraphs of amended answer 
he had admitted the execution of the notes, protest, and protest fees in the sum 
of $6.78; that the notes were past due and unpaid, and that a reasonable attorney’s 
fee for the collection of the notes was $200; that the appellee was therefore entitled 
to the open and close in the cause of action before the jury. The motion was 
granted by the court over the objection of appellant, which reserved an exception. 
Appellee was thereupon, as recited in the special bill of exceptions, ‘permitted by 
the court to present his evidence first to the jury before allowing the plaintiff 
(appellant) to offer his evidence * * * and said court allowed said defendant to 
argue and address the jury prior to plaintiff’s argument to the jury and allowed 
the defendant to close the evidence and also to close the argument to the jury 
to which action of the court the plaintiff at the time objected and excepted.’ ” 

[6] Appellant’s instructions 3, 4, 5, 7, 9, and 12, tendered and refused, are all 
open to the same objections. Each of them undertook to advise the jury that, 
if they found that certain representations made by the insured in his applications 
were untrue, then such representations were “material to the risk.” These instruc- 
tions were improper as invading the province of the jury. It was for the jury 
to say whether, under all the circumstances, the representations were of such a 
character as to materially affect the risk assumed by the appellant when it issued 
the policy of insurance sued on. There was no error in refusing these instructions. 

[7, 8] The court’s instructions 7 and 8 were withdrawn from the consideration 
of the jury, and instructions 20 and 21 given in lieu thereof. There can therefore 
be no available error with respect to instructions 7 and 8. By the court’s instruction 
15 the jury was told, among other things, that “if you find from a fair preponderance 
of all the evidence in the case, that the questions and answers (contained in the 
application for insurance), or either of them, did not pertain to a matter material 
to the risk of the insurance policy issued then such questions and answers would 
not be sufficient to avoid the policy herein sued upon.” We think this was proper 
and correctly advised the jury of its responsibilities in this regard. 

It is also urged that the evidence is insufficient to sustain the verdict of the 
jury and the court’s special findings of fact. The application upon which the policy 
of insurance sued on was issued, bore date of November 15, 1926, and contained 
the following questions and answers: 


“Q. Have you ever had heart trouble? A. No. 


“Q. Within the past three years have you been ill, or in hospital, or have 
you consulted a physician? A. No. 

“Q. Have you ever been found to have a high blood pressure? A. No.” | 

These are the answers that are alleged to have been false in the answer to 
the complaint and in the cross-complaint. Dr. Matlock, who made the proof 
of death, stated therein that the death of the decedent was due to myocarditis of 
two years’ duration. He further testified at the trial that he had treated the 
insured in July and October 25, 1925, twice in February, 1926, and on December 
18, 1927. He said that the insured complained of shortness of breath and weakness 
in February, 1926, but he did not recall whether there was any complaint of pain 
around the heart at that_ time. Dr. ‘Wright treated the insured at his home for a 
minor disturbance in 1927, and had treated him previously when his blood pressure 
was 160, and he had some heart symptoms. The doctor was not certain whether 
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these treatments were given within a period of three years prior to the date of the 
application. Dr. Martin, who made the examination upon which the policy was 
issued, found no evidence of heart disease or high blood pressure, and was of 
the opinion that the insured did not have heart trouble in 1925 or 1926, sufficient 
to require treatment by a physician. He stated that he would have discovered 
evidences of heart trouble if the decedent had been so afflicted. 

There was evidence from lay witnesses that the insured appeared healthy, 
worked steadily, and made no complaints of physical ailments during the entire 
period inquired about. There was no evidence that he ever had any knowledge 
of the fact that he had any disease of the heart or high blood pressure, or that 
any physician had ever advised him that he was suffering from any such conditions. 

[9-11] In Brunnemer v. Metropolitan Life Insurance Co., 14 N.E.2d 97, it 
was decided by this court at the present term that whether a false answer in an 
application for life insurance suppresses facts or misleads the insurer is usually 
a question of fact to be left to the jury under proper instructions of the court. 
The evidence as to the alleged falsity of the answers with which we are here 
concerned was conflicting. Reasonable minds might also differ as to whether the 
answers made in the application, assuming them to be false, were material to the 
risk. It is not the province of this court to substitute its opinion as to the weight of 
the evidence for the conclusions reached by the trial court and jury. There is no 
such lack of proof or such undisputed facts in the record as would justify us 
in holding that the verdict or the special findings of fact are not sustained hy the 
evidence. 

We find no reversible error in the record, and the judgment is therefore 
affirmed. 


METROPOLITAN LIFE INS. CO. v. ALTEROVITZ. No. 27023 
Supreme Court of Indiana. April 27, 1938. 
14 Northeastern Reporter (2d) 570. 
1. CONTRACT. 

A party to a contract of insurance is not relieved from duty of exercising 
same ordinary care that is required in every other business transaction, it being 
duty of every man to read what he signs, and his failure to do so will not relieve 
him or allow him to avoid contract. Burns’ Ann.St. 1933, § 39-801, cl. 3. 


(For other cases, see Insurance, Dec. Dig. § 379[5].) 


2. CONTRACT. 

The statute providing that policy together with application therefor copy of 
which shall be attached to policy and made part thereof shall constitute the entire 
contract between the parties, imposes duty upon insured when policy and application 
are returnéd to him to read answers to application to ascertain whether they had 


been correctly recorded. Burns’ Ann.St.1933, § 39-801, 

(For other cases, see Insurance, Dec. Dig. § 379[5].) 
3. ADOPTION. 
__ Insured who held life policy and application attached thereto for more than 
eight months before he died was chargeable with knowledge of their contents and 
must be held to have adopted as his own answers contained in application, not- 
withstanding answers allegedly were erroneously entered by insurer’s medical exam- 
iner. Burns’ Ann.St.1933, § 39-801, cl. 3. 

(For other cases, see Insurance, Dec. Dig. § 379[5].) 
4. CONTRACT. 


An insurance contract is controlled by same law as any other contract. 


(For other cases, see Insurance, Dec. Dig. § 124.) 
5. NOTICE. 

The statute providing that policy together with application therefor, copy of 
which shall be attached to policy and made part thereof, shall constitute the entire 
contract between the parties, was passed for the good of insurer and insured, in 
permitting insured to examine application to ascertain if answers were correctly 
written pursuant to answers made by insured, and if not to notify insurer, and 
in protecting insurer from paying unjust and fraudulent claims. Burns’ Ann.St. 
1933, § 39-801, cl. 3 


(For other cases, see Insurance, Dec. Dig. § 379[5].) 
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6. EVIDENCE. 

In action on life policy which was held by insured for more than eight months 
prior to his death, wherein insurer disclaimed liability on ground of falsity of 
answers in application, parol evidence to impeach answers by showing that insured 
had answered questions truthfully, but that insurer’s medical examiner placed false 
answers in application was inadmissible. Burns’ Ann.St.1933, § 39-801, cl. 3. 


(For other cases, see Insurance, Dec. Dig. § 379[5].) 


Appeal from Superior Court, Lake County; Harold L. Strickland, Judge. 
Action by Helen ‘Alterovitz against the Metropolitan Life Insurance Company 

to recover on a life policy. From a judgment for plaintiff, defendant appeals. 
Reversed. 


Transferred from Appellate Court pursuant to Section 4-218, Burns’ 1933. 
Bomberger, Peters & Morthland, of Hammond, for appellant. 

McAleer, Dorsey, Clark & Travis, of Hammond, for appellee. 

HucHes, Judge. 


This is an action brought by the appellee against the appellant upon an insur+ 
ance policy issued by the appellant to one Izadore Alterovitz on October 9, 1930, 
in which the appellee, widow of Izadore Alterovitz, was beneficiary. The policy 
was for $10,000, and it, together with the application attached, was delivered to 
the said Alterovitz on October 17, 1930. On the 27th day of June, 1931, the said 
Izadore Alterovitz died. It is alleged in the complaint that on August 13, 1931, 
after the death of said Izadore Alterovitz, the appellee notified the appellant of the 
death of the said Alterovitz and made due proof thereof and demanded payment, 
of the amount due under said policy of insurance, which demand was refused; 
that there is due and owing the appellee from the appellant the sum of $10,000 
with interest from August 21, 1931, at 6 per cent. per annum. So much of the 
policy of insurance as is necessary to present the question raised in this appeal 
is set out. 

The appellant filed three paragraphs of answer, the first being a general 
denial, the second alleging fraud in the application and tendering the premiums 
paid, and the third paragraph charging misrepresentation in the application and 
election by the appellant to avoid the policy. The second paragraph of answer 
alleged that the policy of insurance was issued upon and in consideration of a writ- 
ten application made by the said Izadore Alterovitz; that certain questions appeared 
in said application and three are set out and these three questions and answers 
thereto present the main controversy in this case. The application contains two 
parts, A and B. Question 5 in part B is as follows: “Have you ever been an 
inmate of or have you ever received treatment at an asylum, hospital, sanatorium 
or cure? Tf yes, give date, duration, name of ailment and name of institution.” 
To this question the applicant answered “No.” Question No. 12 of part B is as 
follows: (a) “Have you consulted a physician for any ailment or disease not 
included in your above answers?” The applicant answered “No” to this question. 
Question 13 of part B is as follows: “What physician or physicians, if any, not 
named above, have you consulted or been treated by, within the last five years, 
and for what illness or ailment? If none, so state.” The applicant answered “No” 
to this question. 

It is further alleged that at the bottom of said application part B, is the 
following: “I hereby certify that I have read the answers to the questions in 
part B hereof, before signing, and that they have been correctly written, as given 
by me, and that they are full, true and complete, and that there are no exceptions 
to any such answers other than as stated herein. Dated at Gary, Indiana, this 
3 day of October, 1930. Witness to signature W. P. Alexander, M. D. Signature 
of applicant Izadore Alterovitz.” 

The appellant further alleged that the policy was issued upon the represen- 
tations set out in the application without knowing they were false and if it had 
known they were false answers it would not have issued the policy; that all of 
said answers were false and fraudulent and made with intent to decieve the appel- 
lant; that from September 4, 1929. until and long after the date of the appli- 
cation the said applicant was under the care and treatment of one Dr. Bills of 
Garv. and that within a vear prior to the date of said application the applicant 
had heen under the care of Dr. Kan of Gary; that during said period from Septem- 
ber 4, 1929, to and subsequent to the date of said application, said applicant had 
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been treated in a hospital in Gary and various examinations and diagnoses were 
made of his condition; that he was found to be suffering from a large aneurysm; 
that he had been treated for such aneurysm periodically during at least a year 
prior to the date of the application; and that he died on June 27, 1931, from 
said aneurysm. 

The same facts were stated in the third paragraph of answer, the appellees 
filed three paragraphs of reply. The first being a general denial; the second 
paragraph alleged in substance that Dr. Alexander, the medical examiner of the 
appellant, wrote the answers to the questions; that the applitant did not read the 
questions or answers, but affixed his signature to parts A and B without knowing 
what Dr. Alexander had written but relied upon the assumption that Dr. Alexander 
would insert true and correct answers; that as to question 5 he, the applicant, 
informed Dr. Alexander of the various hospitals he had been in, but he, without 
the consent, knowledge, collusion, or conspiracy of the applicant, wrongfully and 
talsely inserted the word “No.” 

It is further alleged as to question No. 12, the applicant told Dr. Alexander 
that he was being treated for an ailment which manifested itself by a pain in the 
chest and around the heart and that he also told him that he had consulted Drs. 
Bills and Kan, but that Dr. Alexander inserted the answer “No”; that he ‘also 
onswered question 13 truthfully, but that Dr. Alexander falsely and wrongfully 
inserted the answer “None” without the knowledge, consent, or approval of the 
applicant; that the examiner did not read the certificate which the applicant 
signed and that he could read English only with difficulty; that the applicant 
stated the true facts and information concerning the answers to questions but the 
medical examiner inserted false and untrue answers; that the applicant relied 
upon the medical examiner to insert the correct answers as given by the applicant; 
and that he never knew that said examiner inserted false and wrong answers. 

It was the theory of the paragraphs of reply that the appellant had waived the 
conditions of the policy and was estopped from avoiding liability under the 
policy. There was a trial by jury and a verdict rendered in favor of appellee for 
the amount of the policy. 

The error relied upon for reversal is that the court erred in overruling appel- 
lant’s motion for a new trial in which appellant claims there was error in giving 
and refusing to give certain instructions: the admission of oral evidence in 
rebuttal and that the verdict is not sustained by sufficient evidence and is con- 
trary to law 

The evidence in substance is as follows: Izadore Alterovitz was forty 
years old when he died; he had heen in the mattress business, known as the 
Gary Sanitary Bedding & Mattress Company. Dr. Bills testified that he had 
treated Alterovitz for different things from September 4, 1929, to June 18, 1931. 
It is shown in evidence that the said Izadore Alterovitz had an insurance policy 
with the Missouri State Life Insurance Company at the time of his death and that 
proof of death was made which showed that he died at the Edward Hines, 
Hospital and the cause of death was aneurysm aortic with edema pulmonary as a 
contributing cause. It was further shown by the records of the Veterans’ Bureau 
that the said Alterovitz was admitted to the Edward Hines Hospital on June 23, 
1931, and died on June 27, 1931; the personal history, on his admittance, showed 
that he had heen treated for rheumatism by a doctor in 1921; that he stated he 
had been having pains since 1929 and had treatment by a doctor; that his com- 
plaint was shortness of breath, pain in chest, shoulder, back. and sides and had these 
pains since 1929; that the diagnosis made at the time of his death was aneurysm 
aortic and pulmonary edema. The proof of death shows that the cause was 
aneurysm aortic. 

It was shown be medical experts that aortic aneurvsm is an enlargement 
of the aorta vessel which leads from the left side of the heart and when there 
is an aneurysm there is a bulge in one shape or another in the wall of the 
vessel. It was further shown that where one had pains in and about the chest 
and a cough it would indicate an aneurysm of the aorta: that the most character- 
istic cause of a brassy cough is aneurysm. Ester Surif, a sister of the beneficiary, 
testified in rebuttal that she was present when the questions were asked by 
Dr. Alexander and answers made. This was more than five years after the exam- 
ination was made. Her evidence was to the effect that the applicant told Dr. Alex- 
ander in reponse to questions that he, the applicant, was in the hospital during the 
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time he was in the World War; that he said, “I have been to two physicians Drs. 
Bills and Kan on several occasions”; that he had a cough and pain around his heart; 
that he had a cough right now and “I have been to see Dr. Bills a few days ago and 
also Dr. Kan; that he said he had a pain around his heart, but Dr. Alexander 
said it was not necessary to put that down; she stated that Alterovitz did not read 
the application. It was admitted that a copy of the application was attached to the 
policy when issued. 

The evidence shows that Alterovitz had been in business in Gary for several 
years; that he conducted his business in the English language; that he did his own 
banking business and solicited orders and order books printed in the English lan- 
guage and there is no evidence to show that he was not acquainted with the use of 
the English language. 

It is contended by the appellant that the court erred in permitting the witness, 
Ester Surif, to testify that the application made full disclosure of his physical con- 
dition and treatments by physicians in answering questions propounded to him by 
Dr. Alexander, the medical examiner; that when the insurance company complied 
with the statute in attaching a copy of the application to the policy, neither the 
insured nor his beneficiary can impeach the answer as they appeared in the copy of 
the application attached to the policy. 

Before considering the legal questions involved in this case, we deem it per- 
tinent to quote from some of the provisions of the policy and the application. 

The policy provides: “This policy is issued in consideration of the application 
therefor, copy of which application is attached hereto and made a part hereof. 
te * 

It further provides: “This policy and the application therefor constitute the 
entire contract between the parties. * * * ” 

Part A of the application No. 26, subdivision 1, provides: “That the foregoing 
statements and answers are correct and wholly true and together with the answers 
to questions on part B hereof they shall form the basis of the contract of insurance 
if one is issued.” 

No. 26, subdivision 3, provides: “That no statement made to or by, and no 
knowledge on the part of any agent, medical examiner or any other person as to 
any facts pertaining to the applicant shall be considered as having been made to or 
brought to the knowledge of the company unless stated in either part A or B of this 
application.” 

In part D of the application it is stated and signed by the applicant as follows: 
“T hereby certify that I have read the answers to the questions in part A hereof and 
to the question in part B hereof before signing and that they have been correctly 
written as given by me and that they are full, true and complete and that there are 
no exceptions to any such answers other than as stated herein.” 

The following is also noted on the policy: “Please read your policy promptly 
upon its receipt.” 

The appellant relies to a great extent upon the case of Minsker v. John Hancock 
Mutual Life Ins. Co., 254 N.Y. 333, 173 N.E. 4, 81 A.L.R. 829, to sustain its con- 
tention. The Legislature of New York in 1906 passed an act requiring the applica- 
tion for insurance to be made part of the policy. The above case was decided after 
the above act went into effect and it was stated in the opinion that: 

“Prior to January 1, 1907, when section 58 of the Insurance Law (Consol.Laws, 
c. 28) became effective, the courts of this state had decided in numerous cases that, 
if the medical examiner of a life insurance company was truthfully told, by the 
applicant for a policy, of facts which under the terms of a policy would make it void 
if not noted upon it, the company could not avail itself of the defense that such 
facts were not stated in the policy, the underlying principle being that it would be 
a fraud upon the insured to accept pay for a policy which the company through 
its agent knew was void when delivered. Such was the case of Sternaman v. 
Metropolitan Life Ins. Co., 170 N.Y. 13, 62 N.E. 763, 57 L.R.A. 318, 88 Am.St.Rep. 
625. The Federal Supreme Court adopted a different view, and held that a void 
policy could not be made valid by parol testimony to the effect that the company’s 
agent had knowledge of the true facts and that the answers as written in the applica- 
tion were incorrectly written by the company’s agent. Northern Assurance Co. v: 
Grand View Building Ass’n, 183 U.S. 308, 22 S.Ct. 133, 46 L.Ed. 213. * * * 

“After the enactment of that statute, the case of Sternaman vy. Metropolitan 
Life Ins. Co., supra, and others to the same effect, ceased to he authority upon the 
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question in an action upon a life insurance policy issued by a ‘life insurance cor- 
poration doing business within the state,’ when a copy of the application was 
indorsed upon or attached to the policy. The statutory rule superseded the court- 
made rule. * * * 

“When an insured receives a policy, it is his duty to read it or have it read, and, 
if an application incorporated therein does not contain correct answers to the 
questions asked by the medical examiner it is his duty to have it corrected. In such 
circumstances a recovery will no longer be permitted because the medical examiner 
incorrectly recorded the applicant’s answers or because the insured was unable to 
read or neglected to read the policy.” 

And other New York cases were cited to the same effect. 

The Legislature of Indiana in 1909 enacted a similar law to that of New York 
as follows, section 39-801, cl. 3, Burns’ 1933 

(3) “That the policy, together with the application therefor, a copy of which 
application shall be attached to the policy and made a part thereof, shall constitute 
the entire contract between the parties and shall be incontestable after it shall have 
been in force during the lifetime of the insured for two (2) years from its date, 
except for nonpayment of premiums and except for violation of the conditions of 
the policy relating to naval and military service in time of war.” Section 9723, 
cl. 3, Baldwin's 1933. 

The appellant insists that the same construction be placed upon this act as was 
given by the court of New York upon the provisions of the New York law. 

The Legislature certainly had some purpose in enacting the particular law 
when it said: “That the policy, together with the application therefor, a copy of 
which application shall be attached to the policy and made a part thereof, shall 
constitute the entire contract between the parties.’ 

Prior to the enactment, it was not necessary to make the application a part of 
the policy, but it might be embodied therein by reference merely. When this was 
done, the applicant had no opportunity to read over the application when the policy 
was returned to him to ascertain whether or not the answers were truthfully 
recorded therein, but now in every life insurance policy when returned to the insured 
the application is a part of the policy and he has an opportunity to examine and 
read the same, and, if there are any errors in the answers, he may call the attention 
of the company to them and have them corrected. He may know all of its terms 
by reading it or having it read to him. He has two opportunities to read the 
application and to know if the answers are correctly written, (1) when it is made 
and (2) when it is returned with the policy. 

There is utter confusion in the different jurisdictions of this country as to how 
far an applicant is bound by his answers in an application for insurance. The cases 
cannot be reconciled on any reasonable basis. In this opinion we will endeavor ta 
base it on what we consider to be sound reasoning as applied to the insurance con- 
tract involved, the same as any other contract. We do not believe there is any sound 
reason why it should not be so applied. 

We note that it is stated in the policy that it was issued in consideration of 
the application therefor which is made a part of the contract; that the policy 
and application constitute the entire contract. We further note that in the 
application it is stated that the statement and answers are correct and wholly 
true and that the applicant had read the answers to questions in parts A and 
B of the application before signing and that they were correctly written as 
given by the applicant and were full, true, and complete. And the sentence 
“Please read your policy promptly on its receipt” is also printed on the policy. 
It would seem that these statements are as definite as could be made. What 
effect must be given them? Is the applicant bound by his answers or may 
he under the facts in the case dispute them by parol evidence? 

[1] In the case of Sun Fire Office v. Wisch, 1895, 6 Colo.App. 103, 39 P. 587, 
590, it is said: “There is no reason, in contracts of insurance, that a party should 
be, by law, relieved from the duty of exercising the same ordinary care and 
prudence that is required in every other business transaction. It is the duty of 
every man to read what he signs. His failure to do so will or should not relieve 
him or allow him to avoid the contract.” This seems to us to be a sound state- 
ment of law and especially in view of the fact that in the instant case the appellee 
under his own signature stated that the answers to the questions in the appli- 
cation were correctly written as given by the applicant and were full, true, and 
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complete. It is at once apparent that in any ordinary contract the appellee 
would be bound by such a statement and we see no sound reason why the same 
rule should not apply in the instant case although it is a contract of insurance. 

The case of Ryan v. World Mutual Life Insurance Company, 41 Conn. 168, 
19 Am.Rep. 490, is a well-reasoned one and is quoted with approval in the case 
of New York Life Insurance Company v. Fletcher, 117 U.S. 519, 6 S.Ct. 837, 
29 L.Ed. 934. The case in some respects is similar to the instant case. The bene- 
ficiary having died, action was brought upon the policy by his widow and on the 
trial she offered to prove that the agent wrote wrong answers to the questions in 
the application without the knowledge or consent of either the insured or the 
beneficiary. The application was signed without reading. The court said: “When 
an agent is apparently acting for his principal, but is really acting for himself, 
or third persons, and against his principal, there is no agency in respect to that 
transaction, at least as between the agent himself or the person for whom he is 
really acting and the principal. * * * The fraud could not be perpetrated by the 
agent alone. The aid of the plaintiff or the insured, either as an accomplice or as 
an instrument, was essential. If she was an accomplice, then she participated in 
the fraud. * * * If she was an instrument, she was so because of her own negli- 
gence, and that is equally a bar to her right to recover. She says that she and 
her husband signed the application without reading it and without it being read 
to them. That of itself was inexcusable negligence. The application contained 
her agreements and representations in an important contract. When she signed 
it she was bound to know what she signed. The law requires that the insured 
shall not only, in good faith, answer all the interrogatories correctly, but shall 
use reasonable diligence to see that the answers are correctly written. It is for 
his interest to do so, and the insurer has the right to presume that he will do it. 
He has it in his power to prevent this species of fraud and the insurer has not.” 

Again in the case of Rinker v. Aitna Life Insurance Company, 214 Pa. 608, 
64 A. 82, 84, 112 Am.St.Rep. 773, we find the following rule laid down. “In the 
case at bar when the agent was taking the application of the assured and was 
explaining the questions and the meaning of the terms used, he was very properly 
to be regarded for those purposes, as the representative of the company; but, if 
the evidence offered by the plaintiff is true, the agent must have attempted to 
commit a deliberate fraud upon the company. He knew that if correct answers 
were given to the questions, the applicant would not be considered a fit subject 
for insurance, and no policy would be issued. It was his duty not only to write 
down truly the answers given by the applicant, but also to make known to his 
principal any other facts material to the risk which might come to his knowledge. 
Therefore, if he was guilty of any such conduct as the offer of the plaintiff would 
tend to prove, he grossly violated his duty, and the effect of his action was to 
benefit the applicant at the expense of the company. But, in perpetrating such 
a fraud, the agent would not be alone. The signing of the application made the 
assured a party to it, and, when she signed it, she was bound to know what she 
was doing. Good faith required of her correct answers to the questions, and 
reasonable diligence to see that the answers were correctly written. If it be 
assumed that the answers were falsified, as alleged, that fact would at once appear, 
when the policy was delivered to her, by the copy of the application attached to 
it. Inspection would have shown that a fraud had been committed, both upon 
her and the company, and it would have been her plain duty to make the fact 
known to the company. She had it within her power to prevent the fraud; as 
knowledge of it was within her reach. Neither she nor her beneficiary can be 
permitted to take the fruits of the misrepresentation.” 

[2] So in the instant case when the application and policy were returned to 
the insured he had an opportunity to read the answers to the application to ascertain 
whether or not they had been correctly recorded. He not only had the opportunity 
to do this, but it was his duty to do so. This in our judgment was one of the 
objects in view when the Legislature enacted the statute heretofore set out requir- 
ing the application to be made a part of the policy. 

In the case of Southern Surety Company of New York v. Fortson, 44 Ga.App. 
329, 161 S.E. 679, 684, decided 1931, it is said: “Where, in conformity with the 
requirements of section 2471 of the Civil Code of 1910, an application for insurance 
is actually attached to the policy of insurance, and by the terms of the contract is 
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made a part thereof, any misrepresentation of material facts made by the agent of 
the insurer in the application will be imputed to the insured, and he will not be 
allowed to claim under the contract, without being held to have had knowledge of 
the false statements made in the application ‘actually attached to and forming an 
integral part of the contract as delivered, accepted and sued on.’” 

It is here seen that the Civil Code of Georgia requires that the application be 
attached to the policy of insurance the same as in this state. In the case of Modern 
Woodmen v. Angle, 127 Mo.App. 94, 104 S.W. 297, 303, it is said: ““Now, whatever 
may be said with respect to the physician’s failure to read the questions to him, we 
find Mr. Angle, on September 22d, affixing his signature to and accepting the certi- 
ficate, which in plain terms refers to the application and medical examination, a copy 
of which is then attached thereto, for the warranties of fact, as a basis upon which 
the insurance was made, and accepting it, too, upon a condition precedent that such 
warranties are true, and this certificate, with the false and untrue answers in the 
application annexed thereto, he retained in his possession for many months. Now 
it is well established in the law of insurance that, when the agent has written down 
untrue answers to such questions, even though it be done without the knowledge of 
the insured, and the insured is furnished a copy of the application containing such 
untrue answers annexed to the policy, he is afterwards estopped from denying 
knowledge thereof. The doctrine, of course, proceeds upon the theory that it is the 
duty of the insured to use reasonable diligence in discovering the contents of the 
contract, and it is said, upon discovering the same, it becomes his duty to notify 
the company of such fraud perpetrated upon both himself and the insurer.” 

In the case of New York Life Insurance Company v. McMaster, 8 Cir., 87 F. 
63, 67, in speaking of insurance contracts, the court said: “It was his duty to read 
and know the contents of the policies when he accepted them. It is true that the 
evidence is that he did not read them, but the legal effect of his acceptance is the 
same as if he had read them. He had the opportunity to read and to learn their con- 
tents, and, if he did not, it was his own gross negligence, and no act of the insurance 
company or its agent that concealed them and mislead him as to their effect. * * * 
Neither the company nor its agent, therefore, made any representation or promise, 
or used any artifice or deceit, to prevent the insured from learning the terms of his 
policies. Their contents were not concealed. They were not misrepresented. The 
deceased must accordingly be conclusively presumed to have known their terms when 
he accepted them. If one can read his contract, his failure to do so is such gross 
negligence that it conclusively estops him from denying knowledge of its contents, 
unless he was dissuaded from reading it by some trick, artifice, or fraud of the 
other party to the agreement.” 

In the case of Greber v. Equitable Life Assurance Soc. of United States, 43 
Ariz. 1, 28 P.2d 817, 820, decided in 1934, we find that the state of Arizona has a stat- 
ute similar to the one in this state in which the statement to the medical examiner 
was pursuant to the Revised Code of 1928 attached to the policy before it was 
delivered and the Arizona court said: “Appellant’s counsel propounded to him an 
interrogatory intended to elicit an answer that would have substantiated the allega- 
tion of his reply that he, not being familiar with the English language, did not 
understand the meaning of the following question of the medical examiner, and, 
particularly, of the word ‘declined,’ when he answered it ‘no’: ‘Has your application 
for life insurance ever been declined, postponed or limited to a policy different from 
the one applied for?’ The court sustained an objection to the interrogatory and its 
action in doing so is assigned as error. The ruling was correct, for the effect of the 
answer, so far as appellee was concerned, was the same whether appellant understood 
the question or not. It was his duty to give the insurer through the medical 
examiner correct information as to his previous rejection to guide it in passing on 
his applications and, if he did not know the meaning of the question he should have 
had some one explain it to him before replying to it orally or attaching his name to 
the report of the doctor which included both it and the answer. Having led appellee 
to act upon the theory that the answer was correct, whether through a misunder- 
standing of the question or intention to mislead, appellant was estopped from there- 
after asserting anything that would have changed the effect of that reply. In addi- 
tion, an exact copy of the answers he had made in his application, part 2, State- 
ments to Medical Examiner, was, pursuant to section 1847, subsec. 3, Rev.Code 1928, 
attached to the policy before it was delivered, and a reading of it when he received 
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it would have disclosed to him that he had answered the physician incorrectly rela- 
tive to a previous rejection and have led, if it had been done inadvertently, to a 
correction of it.” 

We also find in the case of Lumber Underwriters v. Rife, 237 U.S. 605, 35 
S.Ct. 717, 59 L.Ed. 1140, the following language by Mr. Justice Holmes: “When 
a policy of insurance is issued, the import of the transaction, as everyone 
understands, is that the document embodies the contract. It is the dominant, 
as it purports to be the only and entire, expression of the parties’ intent. In 
the present case this fact was put in words by the proviso for the indorsement 
of any change of terms. Therefore when, by its written stipulation, the docu- 
ment gave notice that a certain term was insisted upon, it would be contrary 
to the fundamental theory of the legal relations established to allow parol 
proof that at the very moment when the policy was delivered that term was 
waived. It is the established doctrine of this court that such proof cannot be 
received. * * * There is no hardship in this rule. No rational theory of con- 
tract can be made that does not hold the assured to know the contents of the 
instrument to which he seeks to hold the other party. * * * What he cannot do 
is to take a policy without reading it, and then, when he comes to sue at law 
upon the instrument, ask to have it enforced otherwise than according to its 
terms. The court is not at liberty to introduce a short cut to reformation by 
letting the jury strike out a clause.” 

And the very recent case of Adamos v. New York Life Ins. Co., D.C., 22 
F.Supp. 162, 166, February 24, 1937, it is said: “The courts generally hold that 
by signing an instrument, such as an application for insurance, the signer binds 
himself and those claiming through him to the instrument as signed. * * * The 
auswers which are set out in the medical examination blank and signed by 
Adamos constituted a part of the policies sued upon. He could not hold the 
policies without becoming chargeable with knowledge of their contents. By 
accepting and retaining the policies, he must be held to have adopted as his 
own, the answers contained in the application attached to the policy, even 
though they may have been erroneously entered.” Many more cases of like 
import might be cited in addition to the foregoing. We refer the reader to 
Minsker v. John Hancock Mutual Life Ins. Co., 254 N.Y. 333, 173 N.E. 4, 81 
A.L.R. pages 829, 867, where a large number of cases are collected. 

[3] In the instant case the insured, Alterovitz, held the policy and applica- 
tion for more than eight months before he died; he was chargeable with their 
contents and must be held to have adopted as his own the answers contained 
in the application attached to the policy. 

[4, 5] In view of the foregoing declarations of the law relative to insurance 
contracts, we are of the opinion that an insurance contract is controlled by the 
same law as any other contract and that there never has been any sound reason 
why such a contract should be looked upon in other light. We believe that the 
Legislature had a purpose in view when it said: “That the policy, together with 
the application therefor, a copy of which application shall be attached to the 
policy and made a part thereof.” It had the power and right to pass such 
legislation and we can conceive of no other reason than to conclude that it 
was passed for the good of both the insurer and the insured. It protects the 
insured by giving him the opportunity of examining the application when it is 
returned to ascertain if his answers were correctly written pursuant to the 
answers made by him, and, if not, to notify the company and have them cor- 
rected. It protects the company from paying unjust and fraudulent claims, and 
at the same time it protects honest policyholders from paying increased prem- 
iums on account of payments to dishonest and fraudulent policyholders. It 
places insurance contracts on the same basis as other contracts and we have 
failed to find any well-reasoned opinion of any court to place such contracts 
on any other basis. 

We are mindful of the fact that there are opinions of this court long prior 
to the adoption of the law of 1909 which seems to be contrary to this opinion. 
We refer especially to cases of Michigan Mutual Life Insurance Co. v. Leon, 
138 Ind. 636, 37 N.E. 584, and Germania Life Insurance Co. of New York v. 
lLunkenheimer, 127 Ind. 536, 26 N.E. 1082. Conceding the law announced in 
these opinions, and others of this court of like import, were correct in principle, 
they are no longer controlling in view of the act of 1909, supra. 
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The appellee relies strongly upon the case of Stenger v. Metropolitan Life 
Ins. Co., 77 Ind.App. 523, 123 N.E. 418, to sustain her contention. It is true 
that this case was decided after the law of 1909 went into effect and the reason- 
ing in that case lends strength to the appellee’s contention. As a matter of 
fact, however, the precise question in the instant case was not discussed or 
passed upon, nor was the act of 1909 even mentioned. If the case is deemed 
to be in conflict with this opinion, the same is overruled. 

The appellee also relies upon and cites the case of Federal Life Ins. Co. v. 
Relias, 99 Ind.App. 115, 185 N.E. 319, 323. The question involved in the instant 
case was not presented in the Relias Case. The act of 1909 was referred to but 
not as to anything applicable in the instant case. It is said, however, in discus- 
sing the act by the court: “Of course, cases arising under policies issued or 
delivered before July 1, 1909, are not controlling on matters covered by the act 
of 1909.” Therefore, the case is really against the contention of the appellee 
here. 

[6] It may be that cases will arise with peculiar circumstances in which the 
foregoing rule of law would not be applicable, but there are no such circumstances 
in the instant case. On this phase of the case we are of the opinion that the 
court erred in permitting the witness, Ester Surif, to give parole evidence impeach- 
ing the answers contained in the application. 

[7-9] The appellant complains of instructions 8, 9, 10, 11, 13, and 14 given 
to the jury on the theory that they presented two conflicting theories as to the 
effect of the agent’s knowledge and the statutory requirements to attach a copy 
of the application to the policy. We think the objection is well taken. Instructions 
numbers 8, 9, 10, and 11 clearly follow the Minsker Case and what we have said 
in this opinion. Instructions Nos. 13 and 14 are directly opposed to instructions 
8, 9, 10, and 11. The instructions were in conflict, misleading, and confusing. 
All of these instructions should not have been given. Red Men’s Fraternal Acci- 
dent Ass’n v. Rippey, 181 Ind. 454, 103 N.E. 345, 104 N.E. 641, 50 L.R.A,N.S., 
1006; Logan v. Logan, 97 Ind.App. 209, 180 N.E. 32. According to this opinion, 
instructions 13 and 14 are erroneous. “If two or more instructions are incon- 
sistent, and calculated to mislead the jury, or leave them in doubt as to the law, 
it is cause for reversal.” Wenning et al. v. Teeple et al., 144 Ind. 189, 41 N.E. 
600, 602. And erroneous instructions cannot be cured or corrected by giving one 
which is contradictory thereto. Monongahela River Consol. Coal & Coke Co. 
v. Hardsaw, 169 Ind. 147, 81 N.E. 492. 

[10] Complaint is also made in the giving of instruction No. 3 especially of the 
following language: “And I charge vou that the remarks of counsel during the 
course of trial have no evidentiary value, and that the arguments of counsel in 
discussing the testimony offered during the trial of the case are not evidence; 
and I charge you that such matters are not to be considered by you in determining 
the questions of fact involved in this case.” 

We think this instruction is erroneous. Of course, the arguments of counsel 
is not evidence, but the very purpose of an argument is to give an attorney the 
right to explain and discuss the evidence to the jury from his view of the case 
and as it was given by the witness, or if documentary evidence, to explain and 
comment upon it. If what is said in the arguments is not to be considered by the 
jury, then they are useless and unavailing. We think the jury could well have 
concluded from the foregoing language contained in the instruction that the 
arguments of counsel were not to be considered in determining the facts in the 
case. 

We deem it unnecessary in view of the opinion herein to pass upon the question 
of the sufficiency of the evidence. 

The judgment is reversed. 


EQUITABLE LIFE ASSUR. SOC. OF UNITED STATES v. STRASBERG. 
No. 127031. 
Supreme Court of Indiana. May 11, 1938. 
14 Northeastern Reporter (2d) 703. 

1. HOSPITAL. 

A representation in application for a life policy that applicant had never 
been under observation in a hospital and had never been treated for any heart 
disease or disturbance, whereas applicant had been told by different physicians 
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prior to date of application that he had coronary thrombosis and angina pectoris, 
and had undergone hospitalization a short time before making application, pre- 
cluded recovery on policy for death from coronary thrombosis evidenced by 
angina pectoris. 

(For other cases, see Insurance, Dec. Dig. § 292.) 
2. MISREPRESENTATION. 

False statements in an application for a life policy respecting facts material 
to the risk void the policy unless the insurer waives the invalidity by its conduct 
with knowledge of the facts. 


(For other cases, see Insurance, Dec. Dig. § 253.) 
3. MATERIALITY. 

A misrepresentation in an application for a life policy is “material to the 
risk” in a sense that will void the policy, if knowledge of the true facts would 
have led the insurer to decline the risk or accept it only for a higher premium. 


(For other cases, see Insurance, Dec. Dig. § 255.) 


Appeal from Marion Circuit Court; Earl Cox, Judge. 

Action by Ann Grace Strasberg against the Equitable Life Assurance Society 
of the United States on a life insurance policy. Judgment for plaintiff, and 
defendant appeals. 

Reversed. 

Fesler, Elah, Young & Fauvre, of Indianapolis, for appellant. 

Floyd W. Burns and Thos. E. Garvin, both of Indianapolis, for appellee. 

Hucues, Judge. 

This is an action brought by the appellee against the appellant to collect 
upon a life insurance policy, wherein appellee’s husband was insured and appellee 
was the beneficiary. 

The policy was dated December 27, 1934, was delivered on January 17, 1935, 
was paid for February 7, or 8, 1935, and the insured died on February 15, 1935, 
as the result of coronary thrombosis, evidenced by angina pectoris. In his 
application for the policy the insured agreed that no policy issued on the appli- 
cation should take effect unless thé first premium should be paid during insured’s 
good health, and the insured stated that he had never been under observation 
or treatment in any hospital and had never had or been treated for any disease 
or disturbance of the heart or blood vessels, and that, during the five years 
immediately preceding, the only doctor who had treated him was Dr. Tice, who 
gave him a general physical examination and check up in August, 1934. The 
appellant rescinded the contract on the ground the insured was not in good 
health when the first premium was paid and during the first few months imme- 
diately preceding the issuance of the policy had had attacks of angina pectoris 
and had been in Washington Boulevard Hospital in Chicago in August, of 
1934, for observation and treatment and had consulted and been treated by other 
doctors than Dr. Tice during the few months immediately preceding the appli- 
cation for the policy. 

The appellant filed four paragraphs of answer to appellee’s complaint. The 
first was a general denial, the second was based upon the proposition that the 
insured was not in good health when the first premium was paid, the third was 
upon the theory of false representations in the application on account of which 
the defendant has rescinded the contract, and the fourth was upon the theory 
that the insured was not in good health when the first premium was paid, on 
account of which the defendant had rescinded the contract. 


The case was tried by a jury and the verdict was returned in favor of the 
plaintiff. The error assigned for reversal is that the court erred in overruling 
appellant’s motion for a new trial. It is alleged in the motion for a new trial 
that the verdict of the jury is not sustained by sufficient evidence and is con- 
trary to law, and that the court erred in giving and refusing to give certain 
instructions and in the admission and refusing to admit certain evidence. 


Part 2 of the application contains the statements made by appellant to the 
medical examiner. Question 3E with the answer to same is as follows: “Have 
you ever been under observation or treatment in any hospital, asylum or sani- 
torium?” Answer: “No.” . 

Question 6C with answer is as follows: “Have you ever had or been treated 
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for any disease or disturbance of the heart or blood vessel?” Answer: “No.” 

Question 9 is, state every physician or practitioner whom you have consulted 
cr who has treated you during the past five years? The answer to which under 
the heading name and address of each is Dr. Frederick Tice, 25 W. Washington 
Chicago, and under headings date and details and result is general physical 
examination in August, 1934, for general check up. 

Part 2 of the application was signed by Albert B. Strasberg and is dated 
Martinsville, Ind., November 28, 1934, and witnesseth by Austin D. Sweet M. D. 

The appellant executed and delivered the policy to said Strasberg upon 
the written application of the said Strasberg and in part 1 of said application 
it was provided: “All of the foregoing answers and all of those contained in 
part two hereof, are true and are offered to the society as an inducement to 
issue the policy or policies for which application is hereby made.” 

And the applicant further stated: “I agree that the foregoing answers shall 
be part of my application which shall consist of parts one and two taken 
together and that the foregoing answers shall become part of any policy, contract 
that may be issued upon the strength thereof.” 

The evidence shows that the insured, Albert Strasberg, consulted Dr. Hartley 
F. Mars in August, 1934, and after an examination he was told that he had 
coronary thrombosis; that the condition was serious and that he should be 
hospitalized; and he was also told by the doctor that unless he went to a hospital 
for rest and observation he would probably die from this condition. Dr. Mars 
attended him again on February 10, 1935, and found him to be suffering from 
heart trouble. 

The evidence also shows that the insured consulted Dr. H. H. Basler in 
July, 1934. He told Dr. Basler that he had been having pains in the chest and 
around the heart from three to five months. The doctor told him he had angina 
pectoris and that he would have to go to bed and take care of himself and keep 
off his feet. The doctor prescribed a line of treatment at that time. Dr. Basler 
was called to his home on February 8, 1935, and found him practically in the 
same condition as when he saw him in July, 1934. It is further shown and 
admitted that the insured was in the Washington Boulevard Hospital, Chicago, 
from August 16 to 21, 1934, and while in the hospital he consulted Drs. Tice and 
Winter. Dr. Tice testified that he saw the insured in the Washington Boulevard 
Hospital on August 16, 1934, and that he told him he had been sick for ten 
weeks with pain in the chest. The doctor said his outstanding complaint was 
chest pains, choking sensations, and more or less continuous dull aching sensa- 
tions in the region of the heart. 

Dr. Winters testified that he was an interne in the Washington Boulevard 
Hospital, Chicago, in August, 1934, and a graduate of the Rush Medical College; 
that he saw the insured; that he took his history and examined him and that he 
complained of choking sensations for about 2%4 months; that the insured told 
him that when he had the choking sensations he usually had a dull pain in the 
region of the heart. 

The evidence further shows that the insured went to the Veteran’s Hospital 
at Hines, Ill, on February 11, 1935. He was under the supervision of Dr. 
Hollingsworth and was sent to his ward for treatment for a heart condition. 
He told Dr. Hollingsworth that he had pains in his chest for the past year or 
so, which became very severe some three months previously. The insured died 
on February 15, 1935, and Dr. Hollingsworth was of the definite opinion that 
he died of coronary occlusion and there was no evidence to the contrary. 

The evidence clearly shows that at the time the first premium was paid the 
insured was not in good health, but was suffering from a serious heart ailment. 

[1-3] Under the undisputed evidence in this case it is apparent that it must 
be reversed. The answers to questions 3E, 6C, and 9 were clearly false as 
shown by the uncontradicted evidence. As said in the case of Metropolitan 
Life Ins. Co. v. Head, 86 Ind.App. 326, 157 N.E. 448, 449: “It is well established 
that, if representations in an application for insurance are false and material— 
that is, are such as would have influenced the action of the company upon the 
application in regard to whether or not it would grant the insurance,—the 
policy will be vitiated, unless the company has in some way waived the benefit of 
it by its conduct and with knowledge of the facts.” There is no evidence to 
show that the appellant in any way waived its rights under the policy. False 
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statements in an application for insurance respecting a fact material to the risk 
voids the policy. “Where facts are misrepresented, the measure of materiality 
is whether knowledge of the true facts might have led the company to decline 
the risk or accept it only for a higher premium.” Metropolitan Life Insurance 
Co. v. Becraft, Ind.Sup., 12 N.E.2d 952, 985 

We are of the opinion that the verdict is clearly not sustained by sufficient 
evidence and is contrary to law. In view of the conclusion we have reached 
we do not consider it necessary to discuss other propositions presented. 

Judgment reversed. 


MUTUAL BEN. HEALTH & ACCIDENT ASS’N v. KEISER. No. 27047. 
Supreme Court of Indiana. May 11, 1938, 
14 Northeastern Reporter (2d) 707. 
1. AGENCY. 

An insurer cannot take advantage of and benefit by false, fraudulent, and 
untruthful statements made by its agent to the injury of its policyholder. 

(For other cases, see Insurance, Dec. Dig. § 93. 

2. TENDER. 

The false and unauthorized statements of the agent of insurer with whom 
insured dealt that life policy had been canceled by the home office, and that tender 
of premium had been refused, excused insured from further tendering of premiums: 

(For other cases, see Insurance, Dec. Dig. § 362.) 

3. TENDER. 

In action on life policy, paragraph of complaint alleging that failure of insured 
to make premium payments for which policy was canceled was induced by false 
representations by insurer’s agent that insurer had refused tender of premiums 
and canceled policy, and that premiums had been tendered with interest after 
discovery of true facts, stated cause of action. 

(For other cases, see Insurance, Dec. Dig. § 634[1].) 

4. CANCELLATION. 

In action on life policy, paragraph of complaint alleging that policy could be 
terminated by insurer by refusal of premiums only on anniversary and that at time 
when next anniversary would have occured after insured’s death insured’s default 
in quarterly payments for which policy was lapsed was induced by agent’s false 
representation that insurer had refused quarterly premium and canceled policy, 
and that after discovery of facts tender of unpaid premiums with interest had 
been refused, stated cause of action. 

(For other cases, see Insurance, Dec. Dig. § 634[1].) 

7. TENDER. 

In action on life policy wherein complaint alleged that failure of insured to 
make premium payments for which policy was canceled was induced by false 
representations by agent that insurer had refused tender of quarterly premium 
due July 1, 1920, and that after discovery of true facts a tender of past-due pre- 
miums with interest had been refused, affirmative answers to special interroga- 
tories whether insurer had refused to accept premiums due on July 1, 1930, was 
not inconsistent with general verdict against insurer. 

(For other cases, see Insurance, Dec. Dig. § 670. 

Appeal from La Porte Circuit Court, Wirt Worden, Judge. ; 

Action on a life: policy by Emma Keiser against the Mutual Benefit Health 
& Accident Association. Judgment for plaintiff, and defendant appealed to the 
Appellate Court from which the case was transferred under Burns’ Ann.St.1933, 
§ 4-209, under date of March 9, 1938. 

Affirmed. 

John J. Kelly and Oscar C. Hagemier, both of Indianapolis, and Lee L. 
Osborn, of La Porte, for appellant. 

Orville Nichols, of Knox, for appellee. 

Rout, Chief Justice. ke 

This action was commenced in the Starke circuit court by Emma Keiser 
against the Mutual Benefit Health & Accident Association, to recover on an insur- 
ance policy issued by appellant on the life of Omer Keiser who was accidentally 
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killed February 27, 1931. Emma Keiser, appellee herein, was named _ beneficiary 
in the policy. On change of venue the case was tried in the La Porte circuit 
court, The issues were formed by appellee’s complaint in two paragraphs to 
which appellant filed answer in general denial and two paragraphs of special 
answer. The plaintiff replied in general denial to the special answers filed by 
appellant. 

Before filing its answer to the complaint appellant filed a demurrer to 
each paragraph of complaint alleging that neither paragraph of complaint stated 
a cause of action. The demurrers were overruled and proper exceptions were 
saved. The jury returned a general verdict in favor of plaintiff, and also answered 
three interrogatories. Appellants filed a motion for judgment on the interroga- 
tories notwithstanding the general verdict. This motion was overruled and excep- 
tions taken. The only questions presented on this appeal are: Did the court 
err in overruling appellant’s separate demurrer to the first and second para- 
graphs of complaint, and did the court err in overruling appellant’s motion for 
judgment notwithstanding the general verdict? 

The first paragraph of plaintiff’s complaint alleges the issuance of the policy 
of insurance here in question, a copy of which is set out in appellant’s first para- 
graph of special answer on the 7th day of November, 1927. The consideration 
for the issuance of the said policy was the payment of $25 cash and the further 
quarterly premium payments thereafter of $15 each or annual payments there- 
after of $60 on Aprfl 1, of each year. By the terms of the policy the defendant 
insured the decedent against loss of life, limb, sight, or, time resulting directly 
and independently of all other causes from bodily injury sustained through purely 
accidental means * * * in the sum of $2,000, with an acceleration clause attached 
that, after the first year’s premium had been paid, each year’s renewal of the said 
policy should add $200 to the death benefit until the same amounted to $4,000, 
and with the further privilege that, when 20 full annual premiums had been 
paid, the death benefit of $4,000 might be continued in force thereafter at a 
yearly cost of $4, without a medical examination, which policy was designated 
in terms by writing therein contained as a “ten year annual increasing policy.” 
That the decedent paid the first premium of $25 and did continue to pay the 
quarterly premiums of $15 each quarter to and including the premium due on 
July 1, 1930. That the negotiations leading up to the issuance of the said policy, 
the making out of the application, payment of initial payment, and delivery 
of the policy and the payment of each and every quarterly premium thereafter 
paid were all carried out and performed through the agent of the said defendant, 
Frank Heilman. 


The policy further provided that payment in advance of the premiums is 
required to keep the policy in continuous effect, and if any such dues be unpaid 
at the office of the association in Omaha, Neb., the policy should he terminated 
on the day such policy is due and that the acceptance of any premium on the 
policy shall be optional with the association * * *. 

The accidental death of the insured, Omer Keiser, on the 27th of February, 
1931, was alleged, and that prior to June, 1930, the decedent was ill, and upon his 
recovery the defendant through its authorized claim agent settled and compensated 
decedent under said policy for his disability and during said settlement said agent 
of the defendant informed said decedent that said policy would be canceled and 
terminated at the next premium paying date and that the defendant company would 
no longer keep said policy in force and effect. That on June.7, 1930, the defend- 
ant’s agent, Frank Heilman, did collect and receive from decedent the quarterly 
premium due on said policy for the period from July 1, 1930, to October 1, 1930, 
of $15. That thereafter and between said date and July 5, 1930, Frank Heilman 
did by letter return to said decedent the premium so collected and informed 
decedent that said company would not accept or receive the said premium and 
that the said policy was canceled and void and of no effect, and that said agent 
did thereafter call at decedent’s house and did again inform decedent and _ this 
plaintiff that the defendant company had refused to receive the premium and had 
canceled and forfeited the same and would accept no more premiums thereon. 
That both decedent and plaintiff were ready and willing and desired to pay said 
premiums, and but for said statements of said claim agent and said agent, Frank 
Heilman, would have paid said premiums and all future premiums thereafter. That 
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said decedent and this plaintiff did believe the said statements of defendant’s 
agent and did believe that said defendant had refused to receive said premium 
and canceled said policy of insurance and being so misled and believing said 
statements and, for that reason only, did not pay the premiums due on October 
1, 1930, and January 1, 1931, of $15 each. That the statements of said claim 
agent and the agent, Frank Heilman, were untrue. That defendant company had 
not refused to receive any premium and had no intention of causing said policy 
to lapse or of canceling or of forfeiting the same, and had no desire to lapse 
said policy but of which said facts decedent and plaintiff had no knowledge. 
That neither the decedent nor this plaintiff learned that said statements and rep- 
resentations of said agent were untrue until the 17th day of February, 1934, at 
which time defendant company informed this plaintiff in writing that decedent’s 
payment of premium on June 7, 1930, for the period from July 1, 1930, had never 
been tendered to them at the home office and had never been refused by said 
defendant company but that in ignorance of said payment to its authorized agent 
and upon the nonreceipt of the premium at the home office the defendant company 
had entered on its books as of July 1, 1930, a record that said policy had expired 
for nonpayment of premiums and that said company did cancel said policy for 
nonpayment of premium. 

That defendant never elected to refuse any premium and decedent nor plaintiff 
ever intended that said policy should lapse. That all of the dealings and trans- 
actions relative to the said policy had been wholly with said agent, Frank Heilman, 
and said claim agent and all premiums were made to said agent and no dealings 
were had with the home office of said defendant company and by reason thereof 
plaintiff and plaintiff’s decedent had a right to rely upon and believe the wrongful 
statements and representations of said agent, and that by reason of the aforesaid, 
facts the policy of insurance remained in full force and effect to the date of 
decedent’s death and said accidental death of the said decedent was a risk insured 
under said policy and defendant had no right to take advantage of decedent’s 
default occasioned by its agent’s false and untrue statements and representations. 
That as soon as plaintiff learned of the facts above enumerated she did tender 
to defendant the premiums for July 1, 1930, October 1, 1930, and January 1, 1931, 
with accrued interest, which tender was refused. That except as otherwise 
above alleged plaintiff and decedent have performed all the covenants and conditions 
in said insurance contract on their part contracted to be done and performed. 

The complaint further alleged the giving of notice of decedent’s death of 
which no complaint is made. Then follows the prayer for judgment. 

The second paragraph of complaint alleges in substance all the facts contained 
in the first paragraph and further alleged that the policy contained in large 
heavy type at the top thereof: “Ten year annual increasing policy.” That 
said provision of said policy make and constitute the same an annual policy and 
prevented the same from being terminated by the defendant during any policy 
year by refusal to receive tendered premiums thereon. That such refusal can 
only be valid and effective by such refusal being made upon any yearly anniversary 
thereof, and defendant’s refusal could only be effective as of April 1, 1931, long 
after insured’s death as herein set out. That the premium charged by defendant 
included compensation for carrying an additional risk each year of $200 until 
death benefits total $4,000, which premium charge insured did pay and said pre- 
mium charge did also compensate said defendant for carrying said risk of 
$4,000 at a cost of $4 per year after 20 years as set forth in the first paragraph 
of complaint. That in the policy year April 1, 1930, to April 1, 1931, decedent 
did pay quarterly premiums due April 1, and tendered premium due July 1; and 
defendant had no right or authority to attempt to terminate said insurance 
contract by refusing to accept a quarterly installment or premium without ten- 
dering back to decedent the unearned premium of such additional risk not then 
incurred. That said refusal of defendant to accept the premium due July 1, 1930, 
did not terminate said insurance contract but the same remained in full force and 
effect at the time of decedent’s death. 

The plaintiff also alleged the tender of the premiums due July 1, 1930, to 
April 1, 1931, plus interest, which tender the agent refused and said tender w>? 
also made to the home office which was refused by the.companv. Also the plain- 
tiff makes appropriate allegations relative to the notice of decedent’s death to the 
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defendant company, but no question being raised as to proper notice having 
been given. The demurrer to the first and second paragraphs of complaint was 
for insufficient facts. The memorandum attached to the demurrer says that the 
complaint admits that the policy premiums were payable in quarterly payments 
of $15 each and that the acceptance of any premium on the policy shall be optional 
with the association and that the complaint further admits that the quarterly 
premium due July 1, 1930, was paid to defendant’s agent, Frank Heilman, on or 
about that date, but Heilman returned the payment to Keiser on or before July 
5, 1930, and told Keiser that the company refused to accept further premiums 
and that the policy was canceled. The memorandum states that two more 
quarterly premiums fell due on this policy between July 1, 1930, and the date of 
Omer Keiser’s accidental death on February 27, 1931. None of these were paid 
nor tendered. That the right of defendant to terminate this policy by declining 
to accept a premium on any premium date is clear. That plaintiff seeks to 
avoid the refusal of defendant’s authorized claim agent and local agent to renew 
the policy by quoting from a letter from defendant under date of February 17, 
1934, to the effect that the July, 1930, premium had never been tendered to the 
home office and had never been refused by defendant. 

The remaining part of the memorandum is an argument to the effect that 
the policy lapsed on July 1, 1930, for nonpayment of premium. 

he sufficiency of the first paragraph of complaint depends upon whether or 
not the facts alleged are sufficient to excuse the decedent from tendering the 
quarterly premiums due October 1, 1930, and January 1, 1931. 

From the allegations of the complaint it appears clear that appellee’s 
decedent did pay to the defendant’s authorized agent, Frank Heilman, the 
premium due July 1, 1930. This quarterly premium was paid on June 7, 1930, 
but on or about July 5, 1930, Frank Heilman, the agent of the defendant com- 
pany, returned said quarterly premium to appellee’s decedent by letter, stating 
therein that the company refused to accept said premium and to renew said 
policy and that the company had canceled said policy and had refused to carry 
said risk any longer. That similar statements were made personally to appellee’s 
decedent by said Frank Heilman some time thereafter. That said statements 
were false. That in truth and in fact said Frank Heilman did not forward said 
quarterly premium so paid by decedent on June 7, 1930, for the quarterly 
premiums due July 1, 1930, to the company at Omaha, Neb., and that said com- 
pany did not refuse to continue said policy in force and that said company had 
not instructed said agent, Frank Heilman, to inform appellee’s decedent that 
they would not accept any further premiums on said policy or that they desired 
to cancel the same, and that appellee and appellee’s decedent relied upon the 
false and untrue statements so made by said Frank Heilman and did not tender 
any premiums thereafter until immediately prior to the commencement of this 
suit, but for said false and untrue statement made by said Frank Heilman said 
premiums would have been tendered and said policy would have been, kept in 
full force and effect up until the death of appellee’s decedent. All of these 
allegations are admitted to be true by the demurrer. Are these allegations 
sufficient to excuse appellee from tendering the premiums due on October 1, 1930, 
and January 1, 1931? In the case of Security Life Insurance Company of 
America v. Gottman, 1927, 87 Ind.App. 388, 156 N.E. 173, the appellant had issued 
a policy of insurance to the appellee. The appellee was unable to pay all of 
the premiums due on the policy in cash and executed a note for part payment of 
these premiums. Later he found himself in financial difficulties and unable to 
pay the premium and wrote appellant company to forward him two notes for a 
certain amount bearing interest at the rate of 5 per cent. The company for- 
warded appellee the notes but the notes designated 6 per cent interest. Before 
appellee issued the notes he struck out 6 per cent. and inserted 5 per cent. and 
returned the notes properly signed to the appellant who accepted them without 
observing the change in the rate of interest. Afterwards this change in the 
rate of interest was discovered by the appellant company and then followed cor- 
respondence between the parties with reference to this discrepancy in the rate 
of interest. Finally the appellant company lapsed the policy for nonpayment of 
premium. It was held in that case that after appellant noted on its books that 
appellee’s policy had lapsed for nonpayment of premiums, tender of performance 
by the insured was excused. 
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In the case of Phcenix Mutual Life Insurance Company v. Hinesley, 1881, 
75 Ind. 1, the court said: 

“In said paragraph [meaning fourth paragraph of complaint], after alleging 
the execution of the policy in suit substantially as stated in the second paragraph 
ci her complaint, the appellee further said that the consideration for said 
policy was the payment by her annually, so long as the said William Hinesley 
should live, of the sum of $29.52, as follows: For the first four years, she was 
to pay one-half of said sum in money, the other half by a note payable at the 
death of said William Hinesley, unless sooner cancelled by dividend, with inter- 
est at the rate of six per cent. per annum; that after five years the appellant 
was to apply the annual dividend, which, the appellant said, would be equal to 
or greater than the note given in each previous year, to the payment of the 
interest on the outstanding notes at the rate of six per cent. per annum, and in 
reduction of the said sum of $29.52, and the appellee was to pay the balance of 
said sum in money; that the appellee complied with all said conditions as to 
payment, until and including the payment due February 6th, 1874; that there- 
after, and before the next annual premium became due, the appellant wrongfully 
and in violation of the agreement and contract as to the manner of payment 
of the said sum, and as to the rate of interest payable on the outstanding notes, 
demanded from appellee that she should pay the interest on the outstanding 
notes at the rate of seven per cent., and notified her that the rate of interest 
which said note bore, to wit, six per cent., would not be received if tendered, 
and further notified her that no other or succeeding premiums would be received 
on said policy unless the rate of seven per cent. was paid on said notes; that the 
appellee was ready and willing to pay the premiums on said policy according to 
the manner aforesaid, and to pay to the lawful rate of interest on said notes, and, 
atter credit of the dividends due her, on the lawful rate of interest on said notes 
and then on the premiums, was ready and willing to pay the balance of said 
premiums found to be due, as the appellant well knew; that appellee refused to 
pay said rate of seven per cent. interest on said notes, as she lawfully might, 
and thereafter, after her refusal and after the date when the premium for that 
year was due, the appellant declared said policy void and of no effect, and can- 
celled the same on its books; that said demand for seven per cent. interest on 
said outstanding notes, and said notice that no other or succeeding premiums 
would be received on said policy, unless appellee would pay said rate of seven 
per cent., was wrongful, unlawful and oppressive, and in violation of the contract 
and agreement between her and the appellant, as to the payment of said 
premium, and execused payment or tender of payment of interest on said out- 
standing notes, and excused payment or tender of payment of premiums on said 
policy then or thereafter, and said policy continued to be in full force and effect; 
and that said William Hinesley, died on the 24th day of June, 1876, and due 
rotice and proof of his death were given the appellant on March 9th, 1877, and 
the appellant refused to pay said sum of $1,200.00. Wherefore, etc. 

“It is said by the appellant’s counsel, in their brief of this cause, that ‘this 
paragraph of complaint predicates itself upon the alleged wrongful demand of 
interest at seven per cent., when six only was payable. There were four notes 
of $14.76 each amounting in all to $59.04 If, as alleged, the appellant wrong- 
fully, and in violation of its agreement with the appellee, demanded of her that 
she should pay the interest on the outstanding notes at the rate of seven per 
cent., when six per cent. only was payable thereon, and notified her that six 
per cent. interest would not be received, if tendered, and that no other or 
succeeding premiums would be received on said policy, unless the rate of seven 
per cent. was paid on said notes, it is very clear, we think, that the appellee 
was thereby and thereafter excused from the performance of her part of her 
agreement with the appellant. Thus, it was held by this court, in Turner v. 
Parry, 27 Ind. 163, that ‘When a party to an agreement gives notice to the 
other of his determination not to perform the contract on his part, performance 
by the party receiving such notice is unnecessary.’ In Shaw v. Republic Life 
Ins. Co., 69 N.Y. 286, the Court of Appeals of New York say: ‘Where one party 
to a contract declares to the other party to it, that he will not make the per- 
formance on the future day fixed by it therefor, and does not, before the time 
arrives for an act to be done by the other party, withdraw his declaration, the 
other party is excused from performance on his part, or offer to perform, and 
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may maintain his action for a breach of the contract when the day has passed.’ 
Hayner v. American Popular Life Ins. Co., 69 N.Y. 435. In our opinion, the 
facts stated in the fourth paragraph of complaint were sufficient to constitute 
a cause of action.” 

The case of New York Life Insurance Company v. Lahr, 1923, 192 Ind. 613, 
137 N.E. 673, 678, was a case in which the insurance company marked on its 
books that the policy of appellee had been lapsed for nonpayment of premium. 
The court said: “Appellant says that appellee made no tender of the premiums 
delinquent. It appears by the finding that he called at the New York office of 
appellant and offered to pay the premiums with compound interest, and it 
appears by the evidence that this was when he discovered that he was delinquent, 
and it also appears by the evidence that he was then informed that the com- 
pany would do nothing for him. Long before that time, appellant had marked 
the policy lapsed, and the actuary of appellant stated on examination that the 
company would not have reinstated the policy, for there was no provision 
therefor.” 

The court then quotes 2 Bacon, Life and Accident Insurance, 4th Ed., § 609, 
note 374: “The marking of a policy on the books of a company as lapsed excuses 
further tender of performance by the insured.” 

May on Insurance, 4th Ed., § 358, says:““Payment or tender of payment of 
premiums is not necessary where the insurers have already declared the policy 
forfeited or done any other act which is tantamount to a declaration on their 
part that they will not receive it if tendered.” See, also, Phoenix Mutual Life 
Insurance Company v. Hinesley, supra; Sourwine v. Supreme Lodge, etc., 1895, 
12 Ind.App. 447, 40 N.E. 646, 54 Am.St.Rep. 532. 

The case of Combs v. Jefferson Standard Life Insurance Company, 1921, 181 
N.C. 218, 106 S.E. 826, was a case the facts of which are very similar to the case 
at bar. In that case appellant’s decedent was the holder of a policy in the 
appellee company. The company claimed that the failure to pay the two last 
premiums thereon forfeited the policy. The facts as we gather from the opinion 
tended to show that in 1915 plaintiff's intestate secured a policy for $3,000 at an 
annual premium of $106.32 payable on December 1 of each year, with an exten- 
sion of 30 days. The policy was pledged to the company as collateral security 
for a loan of money which had been paid off when due. The company retained 
possession of the policy after the loan was paid but plaintiff’s intestate paid 
the premiums due in 1915 and 1916. In the latter part of November or December, 
1917, an agent of the defendant company came to the home of the intestate 
and reminded him that his premium would soon be due or was already due and 
urged him not to allow the policy to lapse. In this conversation with the agent 
of the insurance company the insured stated that he had developed tuberculosis 
and that there was doubt if he could keep up the policy, etc. Upon learning 
of this fact the agent immediately changed his position and told the intestate 
that he had pledged the policy to the company as security for the loan and that 
the policy had lapsed and become void when he paid the loan and that the 
company would accept no more premiums on it. That the intestate was a far- 
mer, inexperienced in business. That his health was failing and he was growing 
worse and his nervous system had become affected and his capacity for work 
had been impaired. That he believed the representations of the agent to be true 
and for that reason he failed to pay the premiums due in 1917 and 1918. That 
the intestate was ready and willing to pay the premiums due in 1917 and 1918 and 
as soon as he ascertained that he had been imposed upon by the false and 
fraudulent representations of the defendant’s agent, he instituted suit against 
the company for reinstatement, but died before the case was brought to trial. 
Then this action was brought by his administratrix upon the policy alleging 
in substance the above facts and contending that by reason of the false and 
fraudulent representations of the agent of the insurance company he failed to pay 
the premium due in 1917 and 1918, and but for such fraudulent representations 
of said agent the premiums would have been paid. The court held that there 
was liability under the policy and that the action of the agent excused the 
insured from tendering the premiums. 

J1] We are not persauded that an insurance company can take advantage 
of and benefit by false, fraudulent, and untruthful statements made by its agent 
to the injury of its policyholder. Such a position would certainly encourage 
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false and fraudulent and corrupt conduct on the part of the insurance agents 
and this court is not willing to lend its support to such procedure. The plain- 
tiff’s decedent in this case at all times acted in good faith as shown by the 
allegations in the complaint. He was ready, willing, and able to pay the 
premiums, but he was prevented from so doing by false, fraudulent, and untruth- 
ful statements and without the actual authority of the insurance company to 
make such representations. 

From the complaint it is clear that the insurance company had no knowledge 
of such false and fraudulent representations of its agent. The premium that 
was paid by appellants in June, 1930, to the agent of appellant company was 
never forwarded to the company by such agent and the company had no 
knowledge that the premium had in fact been paid to its agent. In ignorance 
of this fact the company marked on its books that the policy had lapsed for 
nonpayment of premiums. 

[2-4] It seems clear to us that the facts were such as to excuse appellee’s 
decedent from further tendering of the premiums and as soon as the true facts 
were learned by plaintiff the premiums with interest were tendered. These 
facts all appear by the allegations of the complaint. We therefore hold that 
the first paragraph of plaintiff's complaint states a good cause of action and 
the court did not err in overruling the demurrer thereto. If we are correct in 
the above holding the second paragraph of complaint likewise states a good 
cause of action. 

Appellant relies heavily upon the case of Mutual Benefit Health & Accident 
Ass’n v. Caver, 1934, 169 Miss. 554, 152 So. 897, but we have read that case very 
carefully and find nothing therein that lends support to appellant’s contention, 
or that is inconsistent with the holding herein. 

Appellant contends that the answers of the jury to the interrogatories are 
irreconcilable with the general verdict, and, therefore, the court erred in over- 
ruling their motion for judgment notwithstanding the general verdict. The 
interrogatories and answers thereto are as follows: 

“1. Did the defendant, Mutual Benefit Health and Accident Association 
refuse to accept the premium due July 1, 1930 on the policy sued on? Yes. 

“2. Did the agent Heilman return to Omer Keiser the $15.00 paid by Keiser 
to Heilman for the premium due July 1, 1930? A. Yes. 

“3. If your answers to interrogatories numbers one and two are in the 
affirmative, then did Omer Keiser accept the $15.00 so returned to him by the 
agent Heilman? A. Yes.” 

It is appellant’s contention that, inasmuch as the jury answered, yes, to 
interrogatory No. 1, they thereby found specifically that the Mutual Benefit 
Health & Accident Association refused to accept the premium that was tendered 
and paid to the agent July 1, 1930, and that it had a right to refuse the payment 
of this premium under the terms of the policy, and, therefore, it had a right to 
cancel the policy. 

[5-7] It is a settled law in this state and the citation of authorities is 
unnecessary to support it that if the answers to the interrogatories can be recon- 
ciled with the general verdict upon any reasonable supposed hypothesis the 
general verdict must stand. We think the answer to the interrogatory is 
entirely consistent with the general verdict and with the averments of the com- 
plaint. The complaint alleges and we assume the evidence supported the aver- 
ment that immediately before the bringing of the suit in February, 1934, 
premiums were tendered to the insurance company for the quarters beginning 
July 1, 1930, October 1, 1930, and January 1, 1931, and that they were refused 
by the company. 

The appellant assumes that the jury in answering the interrogatory in the 
affirmative was equivalent to saying that the company refused to accept the 
premium due July 1, 1930, at that time or immediately thereafter, but it will be 
noted that no time is fixed in the interrogatory as to when the company refused 
to accept the premium. It is, therefore, very reasonable to suppose that the 
jury thought the interrogatory referred to a refusal to accept the premium due 
July 1, 1930, at any time before the suit was commenced, and this is a reasonable 
hypothesis, and, therefore, under the well-recognized rule above stated the 
general verdict and the answer to interrogatories can be reconciled and there- 
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fore the general verdict must stand. See Graham y. Payne, 1890, 122 Ind. 403, 
24 N.E. 216. 

We hold that the answer to interrogatories are not in irreconcilable conflict 
with the verdict, and, therefore, there was no error in overruling appellant's 
motion for a verdict non obstante veredicto. 

Jedgment affirmed. 


BOTT v. EQUITABLE LIFE — SOC. OF THE UNITED STATES. 
°. ; 
Supreme Court of Kansas. May 7, 1938. 
78 Pacific Reporter (2d) 860. 
1. PROOF OF DISABILITY. 

Where life policies unambiguously provided that on due proof of disability 
the insurer would waive payment of premiums and pay disability benefits, the 
conditions of furnishing due proof were conditions precedent to waiver of 
premiums or payment of benefits. 

(For other cases, see Insurance, Dec. Dig. §§ 362, 536.) 

2. AMBIGUITY. 

Unambiguous policies must be construed according to the terms thereof 
taken in their ordinary sense. 

(For other cases, see Insurance, Dec. Dig. § 1461[1].). 

Syllabus by the Court. 

1. The provisions of a life insurance policy waiving payment of premiums, 
and providing for monthly benefits upon permanent total disability and the fur- 
nishing of proof thereof examined, and held, proof of such disability constitutes 
en precedent to the waiver of such premiums or the payment of such 
yenefits. 

2. Unambiguous policies must be construed according to the terms thereot 
taken in their ordinary sense. 

Appeal from District Court, Sedgwick County, Division No. 4; Isaac N. 
Williams, Judge. 

Action by Florence Bott against the Equitable Life Assurance Society of 
the United States to recover permanent disability benefits under life policies, 
in which the plaintiff was named as the beneficiary, and to recover premiums 
paid during the time that the insured was permanently disabled. From a 
judgment in favor of defendant plaintiff appeals. 

Judgment affirmed. 

C. L. Kagey, Hal M. Black, and L. M. Kagey, all of Wichita, for appellant. 

Earle W. Evans, Jos. G. Carey, W. F. Lilleston, George C. Spradling, Henry 
V. Gott, George Stallwitz, A. M. Buzzi, and Paul J. Donaldson, all of Wichita, 
for appellee. 

ALLEN, Justice. 

The defendant, the Equitable Life Assurance Society, issued and delivered in 
Ohio to Franklin T. Bott, who lived in that state, two policies of life insurance, 
with disability benefits. One policy for $1,000 was dated August 6, 1913; the 
second policy for $2,500 was dated November 13, 1924. The insured died April 
15, 1934, and the death benefits were duly paid to the plaintiff who was the 
beneficiary under the policies. The present action was brought to recover the 
permanent disability benefits under the two policies. This is an appeal from an 
order sustaining a demurrer to the plaintiff’s second amended petition. 

In plaintiff's petition it was alleged that the insured, Franklin H. Bott, had 
been ill for a good many years prior to his death; that three years and four 
months before his death the insured suffered a complete nervous breakdown, 
which was caused by a combination of diseases; that he collapsed at that time 
and was totally disabled until his death. It was further alleged: “ * * * Plaintiff 
did not know the terms of the policies and did not know where the policies were 
during the last three and one-half years of his life, except that plaintiff had 
been advised by the agent of the company, one G. W. Durham, to whom she 
paid premiums, that the policies were with the defendant company. Plaintiff 
was ignorant of the provisions in said policies for the payment of disability on 
the larger one, and the waiver of premiums in both policies, and her husband, 
during the entire period of his illness, was not mentally competent to describe 
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said policies or their terms to plaintiff. Plaintiff was informed by the said 
defendant company as to the amounts of premiums due and she paid said 
premiums from the time of her husband’s collapse until the date of his death 
tu said G. W. Durham, agent of the defendant company. * * * Since her hus- 
band had been unable, because of his illness and mental condition, as aforesaid, 
even to inform plaintiff that he had such a policy and that it contained such 
provisions, plaintiff was unable to make such proof during his lifetime, and 
because of the impossibility of making proof during the lifetime of her husband 
and of the further fact that the company took up the policies and had them 
in its possession at the time of her husband’s death and only paid her the 
amount that she then thought to be due and was represented to be due, it was 
physically impossible for this plaintiff to make any proof of claim. * * * ” 

The policy for $1,000 provided: “If the Insured, before attaining the age 
ot sixty years and after payment of premiums for at least one full year and 
before default in the payment of any subsequent premium, shall furnish due 
proof to the Society that he has become wholly and permanently disabled by 
bodily injury or by disease, so that he is and will be permanently, continuously 
and wholly prevented thereby from performing any work for compensation or 
profit, or from following any gainful occupation, and that such disability has 
then existed for not less than sixty days, the Society will waive payment of the 
premiums thereafter becoming due under this policy.” 

The second policy for $2,500 provided: 

“(I) Disability benefits before age 60 shall be effective upon receipt of due 
proof, before default in the payment of premium, that the Insured became 
totally and permanently disabled by bodily injury or disease after this policy 
became effective and before its anniversary upon which the Insured’s age at 
nearest birthday is 60 vears; in which event the Society will grant the following 
benefits :— 

“(a) Waive payment of all premiums payable upon this policy falling due 
after the receipt of such proof and during the continuance of such total and 
permanent Disability; and 

“(b) Pay to the Insured a monthly disability-annuity as stated on the face 
hereof; the first payment to be payable upon receipt of due proof of such Dis- 
ability and subsequent payments monthly thereafter during the continuance of 
such total and permanent Disability.” 

Plaintiff asks judgment for the premiums paid on the $1,000 policy during 
the disability of the insured, amounting to $118.16; also for the premiums paid on 
the $2,500 policy during the same period, amounting to $283.60; also for the 
monthly benefits of $25 per month on the $2,500 policy for the same period, 
amounting to $1,000, with interest on the several items. 

Both policies were kept in full force and effect until the death of the insured. 
Although the insured lived three years and four months after his alleged collapse 
it is admitted that neither the insured nor any person for him furnished proof 
to the defendant company of such total disability. 

[1, 2] The chief question presented is whether the provisions in the policies 
above quoted as to furnishing of proof of disability are conditions precedent 
to the waiver of the payment of the premiums on both policies, and to the 
payment of disability benefits on the larger policy. 

It is asserted that there was an impossibility of performance on the part of 
the insured not only because of his disability, but because the policies were in 
the possession of the defendant company. It is alleged that plaintiff never saw 
the policies while the insured was living and was unable to obtain copies thereof 
until about June 1, 1936, which was nearly two years after the death of the 
insured. It is not claimed, however, that the plaintiff was unaware of the 
existence of the policies. In fact as alleged in the petition, she paid the 
Premiums on the policies after the date of insured’s disability. Neither is there 
any allegation in the petition that the plaintiff who was the beneficiary under 
the policies made any effort or used any diligence during the period of disability 
to obtain the policies or secure copies thereof. The insurance contract imposed 
no duty on the defendant company to inform the plaintiff as to the provisions 
in the policies. The insured lived three years and four months after his alleged 
disability, thus affording ample time for investigation by those in interest as to 
the contents of the policies and for proof according to their terms. Eagan v. 
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New York Life Ins. Co., D.C., 60 F.2d 268; Chambers v. Franklin Life Ins. Co., 
5 Cir., 80 F.2d 339. 

The $1,000 policy provides that if the insured “shall furnish due proof” of 
disability the defendant company would waive payment of the premiums “there- 
after becoming due under the policy.” In the larger policy, the condition is 
that “upon receipt of due proot” of disability the insurer will waive payment 
of premiums “falling due after the receipt of such proof”; and that insurer will 
pay the monthly benefits “upon receipt of due proof.” 

These provisions are free from ambiguity. The receipt by the company of 
the proof of disability is definitely made a condition precedent to the waiver of 
the payment of the premiums in the two policies, or the payment of the monthly 
annuities in the larger policy. Bergholm v. Peoria Life Ins. Co., 284 U.S. 489, 
52 S.Ct. 230, 76 L.Ed. 416.) 

We think the question as to whether the conditions in the policies were 
precedent or subsequent was settled by the decision of this court in Smith v. 
Missouri State Life Ins. Co., 134 Kan. 426, 7 P.2d 65, 67. The condition in the 
policy as to waiver was as follows: “After one full annual premium shall have 
been paid and before default in payment of any subsequent premium, if the 
insured, prior to attaining age sixty, shall furnish evidence satisfactory to the 
Company, that he has been wholly disabled from bodily injury or disease and 
that he will be permanently, continuously and wholly prevented thereby for 
life from pursuing any and every gainful occupation, the Company, during the 
continuance of such disability will waive payment of any premium payable under 
this policy as it becomes due.” 

In that case it was said: 

“Touching the contention that insanity should excuse the furnishing of 
proof, it will be noted that the law is settled beyond any question that insanity 
does not excuse the payment of premium, and, if it does not excuse the pay- 
ment of premium, there is no reason why it should excuse the failure to furnish 
proof of disability. On its face, the rule may seem harsh, but an examination 
into the basic principles of the insurance contract is convincing that it is sound 
and reasonable. The payment of premium is the life of the contract. All 
actuarial calculations are based upon the payment of premium at the time speci- 
fied in the contract, and by reason thereof the state is able to determine whether 
the company can make good its contracts. If the beneficiary may wait until 
more than a vear after the claimed disability and the death of the insured to 
make the claim of total disability, which is generally a question of fact, then the 
certainty of liability of insurance companies cannot be established nor the 
amount of their reserve definitely determined. Anything that destroys the cer- 
tainty of contracts necessarily affects the whole structure, and the sacredness 
of contracts should not be unnecessarily invaded or impaired by judicial inter- 
pretation. 

“We are persuaded that, when the contract in question is considered in its 
entirety, it must be held that it was the intent of the parties to provide a means 
by which the insured might be relieved from the payment of premium, and to 
entitle him to this benefit he must not only be totally disabled, but must furnish 
proof of disability to the company while the policy is in force.” 

In the Smith Case the authorities were carefully considered and we see no 
reason to depart from the doctrine there announced. See, also, New England 
Mut. Life Ins. Co. v. Reynolds, 217 Ala. 307, 116 So. 151, 153, 59 A.L.R. 1075; 
Berry v. Lamar Life Ins. Co., 165 Miss. 405, 142 So. 445, 446, 145 So. 887; Egan 
v. New York Life Ins. Co., D.C., 60 F.2d 268; Chambers v. Franklin Life Ins. Co., 
5 Cir., 80 F.2d 339. 

In Courson y. New York Life Ins. Co., 295 Pa. 518, 145 A. 530, 531, the plain- 
tiff sued to recover seven annual premiums which had been paid on a life 
insurance policy while the insured was insane. The action was brought after 
the death of the insured. The policy contained the following provision: “The 
company, by endorsement hereon, will waive payment of the premiums there- 
after becoming due, if the insured, before attaining the age of sixty years and 
after paying at least one full annual premium and before default in the payment 
cf any subsequent premium, shall furnish proof satisfactory to the company 
that he has become wholly and permanently disabled by bodily injury or by 
disease so that he is and will be permanently, continuously and wholly prevented 
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thereby from performing any work for remuneration or profit, or from follow- 
ing any gainful occupation.” 

The petition alleged that after the payment of one annual premium the 
insured became mentally deranged and disordered and continued so until his 
death, and because of his mental condition he was totally and permanently dis- 
abled. It was further alleged that because of the insured’s insanity he did not 
know or realize that he was wholly and permanently disabled or that the policy 
provided for a waiver of premiums in such event. The plaintiff argued that 
making proof of disability was a condition subsequent, but the court said: “The 
company was only to waive the premiums and indorse the waiver on the policy 
if the policyholder had furnished proof satisfactory to the company of his dis- 
ability. It was the judge of the proof. The requirement of notice of the dis- 
ability before the company acted was a salutary one. It enabled the company 
to investigate before waiving payment of the premiums and guarded it against 
malingerers and frauds. We are not here concerned with a lapsing of the policy; 
it was in full force when death came, and the insured’s beneficiary is now 
receiving the sums which the policy provides. What is being tried is to recover 
back the premiums paid without having given the company opportunity to look 
into the matter, while its insured was alive, as to whether his actual disability 
was such as to lead the company to waive their payment. It is true, as appellant 
points out, that the Supreme Court of South Carolina, in Levan v. Metropolitan 
Life Ins. Co., 138 S.C. 253, 136 S.E. 304, under a somewhat similar provision in a 
policy, held that a delay in paying the premium because the insured was insane 
did not forfeit it because of the waiver provision. Here we are not dealing 
with the lapsing of a policy because the premium was not paid as a result of 
insanity with a disability clause in effect, but with an endeavor to take back the 
premiums paid where the insured had not met the requirements of the contract. 
Pfeiffer v. Missouri State Life Ins. Co., 174 Ark. 783, 297 S.W. 847, 54 A.L.R. 600, 
is likewise a case where it was sought to forfeit the policy. We are not required 
to state what our judgment would be under such a state of facts. The con- 
clusion to which we have come, that the furnishing of proof of disability was a 
condition precedent to a waiver of the premiums, was reached by the Supreme 
Court of Alabama in New England Mutual Life Ins. Co. v. Reynolds, 217 Ala. 
307, 116 So. 151 [59 A.L.R. 1075].” 

In New England Mutual Life Ins. Co. v. Reynolds, supra, the court said: 
“It is further of importance that any issue as to the fact of disability be adjusted 
while the insured is living, not postponed until an issue must be made with the 
beneficiary after his death. In cases of insanity as the result of chronic disease, 
great difficulty may often arise in fixing the date when the border line is passed 
between mental capacity and incapacity to contract.” 

In Berry v. Lamar Life Ins. Co., supra, the court used similar language: 
“There is, in our opinion, sound reason why insurance companies should be 
permitted in their policies a provision requiring proof to be made before the 
waiver of the policy becomes effective. It is, of course, necessary for the success 
of the life insurance business that unmerited or fraudulent claims should be 
rejected, and, in order to determine whether a claim 1s just and bona fide, it 
should have opportunity to investigate the facts at the time the disability occurs 
or accrues upon which the waiver of premiums depends.” 

{3] In the case at bar the suit was brought two years, lacking one day, after 
the death of the insured. The action is to recover disability benefits and 
premiums for a period of three years and four months prior to the death of the 
insured. To exonerate itself from liability the defendant must go back more 
than five years and show that the insured was not physically or mentally dis- 
abled. Statutes of limitations are enacted to prevent fraudulent and _ stale 
claims from springing up at great intervals of time and surprising the parties 
or their representatives when all the proper vouchers and evidences are lost, 
ur the facts have become obscure from the lapse of time or defective memory, 
death or removal of witnesses. Such statutes apply with full force to meritorious 
claims. 37 C.J. 684. To deny to any insurance company the opportunity to 
protect itself against stale and fraudulent claims, by requiring proof of dis- 
ability to be timely made, would not only put a heavy burden on the company, 
but would disregard the sanctity of contracts. 

Finally it is contended that we must apply the law of Ohio where the policy 
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was delivered. Assuming this to be true, our attention is directed to the case of 
Western & Southern Life Ins. Co. v. Smith, 41 Ohio App. 197, 180 N.E. 749. The 
syllabus in that case reads: “Where an insurance company by a rider on a 
policy agrees to waive the premiums fixed by the policy, if the insured becomes 
wholly disabled and such disability continues for ninety days prior to proof of 
such disability, such waiver cannot be invoked unless it be shown that both of 
these conditions have been satisfied.” 

We do not construe that case as supporting the contention of plaintiff. 
See Mutual Life Ins. Co. v. Johnson, 293 U.S. 335, 55 S.Ct. 154, 79 L.Ed. 398. 

We think the demurrer to plaintiff’s petition was properly sustained. The 
judgment is affirmed. 


KRUMPHORN v. JOHN HANCOCK MUT. LIFE INS. CO. 
Court of Appeals of Kentucky. Jan. 25, 1938. 
Rehearing Denied April 19, 1938. 
114 Southwestern Reporter (2d) 1125. 
1. DELIVERY. 

Mere delivery of life policies to the insured’s stepdaughter by her mother, the 
beneficiary, shortly before the latter’s death, creates no right in the stepdaughter, 
as respects facility of payment clause. 

(For other cases, see Insurance, Dec. Dig, § 583[2].) 

2. PAYMENT OF PREMIUM. 

There being no proof that the insured’s stepdaughter, to whom her mother, the 
beneficiary, delivered life or industrial policies shortly before the beneficiary’s death, 
incurred expense, as for the insured’s burial or last illness, the insurer had the 
option under facility of payment clauses to pay the proceeds to the insured’s admin- 
istrator, and was not estopped from doing so by agents’ representations that the 
proceeds would be paid to the stepdaughter if she paid the premiums. 

(For other cases, see Insurance, Dec. Dig. § 583{2].) 

Appeal from Circuit Court, Kenton County. 

Action on life policies by Hazel Krumphorn against the John Hancock Mutual 
Life Insurance Company, which filed a cross-petition against Thomas M. Logan, 
administrator of the estate of the insured, Charles Kort, deceased. From a judg- 
ment on a directed verdict for the insurance company, plaintiff appeals. 

Affirmed. 

C. B. Shimer and F. J. Hanlon, both of Covington, for appellant. 

John J. Howe, of Covington, and Bruce & Bullitt, of Louisville, for appellee. 

Thos. M. Logan and Alton Purcell, both of Cincinnati, Ohio, for Kort’s 
Adm’r. 

CreAL, Commissioner. 

On different dates, beginning May 15, 1915, the John Hancock Mutual Life 
Insurance Company, hereinafter designated as the company, issued four life 
insurance policies to Charles Kort in sums of $286, $348, $260, and $100, respectively. 
Either in the policies when issued or by indorsement thereon and in conformity 
with the provisions thereof, Effie Kort, to whom the insured was married after 
the first policy was issued, was named or designated as beneficiary. 

On September 30, 1930, Charles Kort, because of disability, gave up his employ- 
ment as chef in a restaurant and on January 26, 1931, was adjudged to be of 
unsound mind and committed to the Central Insane Asylum at Lakeland, Ky., 
where he remained until his death on March 13, 1935. His wife, the designated 
beneficiary, had previously died on February 20, 1932. After the death of insured, 
Hazel Krumphorn, a daughter of Effie Kort by a former marriage, delivered the 
four policies and the premium receipt books to a local agent of the company, made 
proof of the death of the insured, and requested that a check for the proceeds 
of the policy be made to her. 

On July 19, 1935, Thomas M. Logan was appointed and duly qualified as admin- 
istrator of the estate of Charles Kort and upon his demand as such the company 
issued to him a check covering the proceeds of all the policies which, including 
dividends, or other accumulations, amounted to $1,005.07. 

On July 20, 1935, Hazel Krumphorn instituted this action against the company 
seeking to recover the proceeds of all the policies. By her various pleadings she 
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bases her right of recovery upon alleged facts which, in substance, are: That when 
insured gave up his position he and her mother were in destitute circumstances; 
that she went to their home and cared for and supplied all their needs at her own 
expense until after her stepfather was committed to the asylum and thereafter 
continued to do so for her mother until the latter’s death; that she paid the 
premiums on their life insurance policies; that the agents of the company who 
collected the insurance premiums promised and represented to her that if she would 
pay the premiums the insurance would be paid to her in the event the beneficiary 
predeceased insured; that when she surrendered the policies and receipt books 
and made proof, the company’s local agents promised that the check would be 
made to her; that by reason of these promises and representations on which she 
relied and but for which she would not have surrendered the policies, the company 
was estopped to assert or rely on its right to pay the proceeds of the policies to 
any other person. 

The company made a general denial of the allegations of the petition and set 
up provisions in the policies to the effect that modification, changes, or alteration 
could only be made by indorsement on the policy signed by designated officers 
and that agents had no authority to waive or extend any of the terms and condi- 
tions therein and averred that the alleged agreement that the policies or any part 
thereof would be paid to appellant was not made by any of the officers referred 
to in such provisions and was not contained in any of the policies and no agent 
had authority to bind the company by such agreement. It set up the terms of the 
policies as to how and to whom payment might be made-as appears in the here- 
inafter quoted provision of the policies and alleged in substance that under such 
provision payment was made to the administrator in full satisfaction of the policies 
as therein provided. It made its answer a cross-petition against the administrator 
and alleged in substance that if plaintiff was entitled to the proceeds of the policies 
or any part thereof, the payment was made to the administrator under mistake 
of law and fact, and, if it be so adjudged, the administrator should be required 
to return such sums to it or to the plaintiff in satisfaction of all demands. 

The administrator controverted the allegations of the cross-petition against 
him. Trial resulted in a directed verdict for the company, and plaintiff is appealing 
from a judgment entered in conformity therewith. 

The only point made under heading of points and authorities accompanying 
brief for appellant is that the lower court erred in sustaining the company’s: motion 
for a peremptory instruction and it is argued that because of the alleged agreement 
of the company to pay the proceeds of the policies to appellant under the facility 
of payment clause after the policies had been delivered to her it made its election 
to pay according to such agreement and became estopped and had no right to 
pay the proceeds to the administrator or to any other person. As supporting 
such contention, the cases of Jones’ Adm’r y. Prudential Insurance Company, 
225 Ky. 238, 8 S.W.2d 412; Metropolitan Life Insurance Company v. Nelson, 
170 Ky. 674, 186 S.W. 520, L.R.A.1916F, 457, Ann.Cas.1918B, 1182; ‘Wilkinson v. 
Metropolitan Life Insurance Company, 63 Mo.App. 404; Velten et al. v. Western 
& Southern Life Insurance Company, 256 Ky. 271, 75 S.W.2d 1035, are cited. 
\ll of the policies involved contain the following provision: 

“On satisfactory proof of the death of the Insured, made in the manner and 
to the extent required herein and upon surrender of the Policy and Premium 
Receipt Books, the Company will pay the amount due hereunder. The ee 
may make payment either to the beneficiary above named, if living, or to suc 
other living beneficiary as may be duly and finally designated, and recognized by 
endorsement hereon, or to the Executor or Administrator of said Insured or to 
any relative by blood or connection by marriage, or to any person appearing to 
the Company to be equitably entitled thereto by reason of having incurred expense 
in any way on behalf of the Insured for burial or for any other purpose; and the 
receipt of any such payee shall be conclusive evidence that payment has been made 
to the person or persons entitled thereto and that all claims under this Policy 
have been fully satisfied.” 

In the cases cited by appellant, or at least in the first three, the court had 
under consideration industrial policies. The opinion in the second case cited quotes 
trom 2 Words and Phrases, Second Series, p. 1054, a definition of “industrial insur- 
ance” reading: “ ‘Industrial insurance’ means small policies issued in consideration 
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of weekly payments in contradistinction to the ordinary insurance, where premiums 
are payable annually, semi-annually, or quarterly.” 

And the opinion continuing says, in substance, that the purpose and character 
of this insurance is not to provide for future support and maintenance of the 
object of insured’s bounty or to augment his estate as ordinary life insurance does, 
but to provide a reasonable fund to procure care for the insured in his last illness 
and a respectable and decent burial. The policies involved in the cases cited 
contained a facility of payment clause similar to that contained in the quoted provi- 
sion of the policies under consideration. Such provision was held valid and not 
in contravention of law or any public policy even though persons designated therein 
might not have insurable interest in the life of the insured. But, an examination 
of the opinions in those cases will reveal, as does the above-quoted provision of 
the policies, that it is optional with the company as to whom, within the classes 
designated, it will make payment and that it will be relieved of further liability 
by payment to any person coming within the scope and purview of the facility 
of payment clause, provided its option is exercised in good faith. 

[1] In the Velten Case insured had assigned her policies to a bank to secure 
the payment of a note upon which Velten was bound as surety, but at the time 
no notice was given to the insurer of the assignment. Upon the death of assured 
and when the bank delivered the policies to the insurer’s local manager, he was 
acquainted with the fact and promised that the note would be paid. It was held 
that in such circumstances the insurance company was estopped to rely on payment 
made to insured’s daughter under the facility of payment clause to the prejudice 
of the assignee of the policy. It is at once apparent that the case under consid- 
eration presents an entirely different situation. It is true that appellant had the 
policies in her possession, but they had merely been delivered to her by the des- 
ignated beneficiary a week or so before the latter’s death. There had been no 
assignment of the policies to appellant to secure her claim. The mere delivery 
of the policies to appellant by the beneficiary in itself created no right in the 
former. 

It was the opinion of the judge who presided at the trial that the aggregate 
amount of the policies in controversy, which, as already indicated, was over 
$1,000, took the case out of the rule applied to industrial policies in the foregoing 
authorities and therefore the facility of payment clause did not apply; and appellant 
having no insurable interest in the life of her stepfather, the alleged agreement was 
void. Courts have uniformly held that a stepchild has no insurable interest in the 
life of a stepfather or stepmother unless the latter stand in loco parentis to the 
former. See Young v. Hipple, Ex’r, et al., 273 Pa. 439, 117 A. 185, and annotations 
following that case in 25 A.L.R. 1541. 


[2] ‘While the opinion of the trial court is apparently sound, the judgment 
can be sustained on other grounds. There is no proof that appellant incurred any 
expense for the burial of insured or during his last illness or that she incurred 
any expense that would warrant the company to pay the proceeds of the policy 
to her in the exclusion of any and all other creditors, and to the heirs of insured. 


In asserting that the company was bound by the alleged agreement of its agents 
to pay the proceeds of the policies to appellant, the cases of Henry Clay Fire 
Insurance Company v. Grayson County State Bank, 239 Ky. 239, 39 S.W.2d 482, 
483, and Equitable Life Assurance Society v. Brewer, 225 Ky. 472, 9 S.W.2d 206, 
are cited. The first case related to an oral contract respecting fire insurance 
between an agent of the company and the insured and the latter to waiver of 
forfeiture for nonpayment of premiums by an agent. It is true that we have been 
liberal in upholding such contracts, but neither this nor any other court has ever 
gone so far as to hold that an insurer will be bound by any contract made by its 
agent with a third party or a stranger to the contract to change the beneficiary 
or to vary in any way the terms of the contract without the consent of the insured. 
It is our conclusion that in the proven circumstances it was optional with the 
company to whom of the designated classes it would pay the insurance provided 
the option was exercised in good faith and it was well within its right in making 
payment to the administrator. In fact, it could not in the exercise of sound judg- 
ment and good faith have done otherwise. If appellant has any just claim against 
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the estate of decedent, she is not without recourse, but that matter is not before 
us, since the administrator was not made a party to the appeal. 
Judgment affirmed. 


RELIANCE LIFE INS. CO. OF PITTSBURGH, PA., v. CURLIN. 
Court of Appeals of Kentucky. March 1, 1938. 
Rehearing Denied April 26, 1938. 
115 Southwestern Reporter (2d) 296. 
1. PLEDGE. 

The delivery or assignment of a paid-up life policy to insurer as security for 
loan, on condition that policy may be canceled on nonpayment of loan or interest 
thereon, is a “pledge.” 

(For other cases, see Insurance, Dec. Dig. § 179%.) 

2. NOTICE. 

Where paid-up life policy provided that failure of insured to pay interest on 
loan should not avoid policy unless and until one month after insurer had given 
notice to insured, insurer’s right to subject collateral security to payment of debt 
was conditioned upon notice to insured. 

(For other cases, see Insurance, Dec. Dig. § 179%.) 

3. COLLATERAL. 

Right to foreclose collateral security, such as paid-up life policy pledged to 
insurer as security for loan, is only in mode agreed upon by parties or as 
provided by law, subject to the necessities arising from the peculiar nature or the 
character of the security. 

(For other cases, see Insurance, Dec Dig. § 179%.) 

4. CANCELLATION. 

The method stipulated in contract for cancellation of paid-up life policy on 
nonpayment of loan or interest thereon must be observed. 

(For other cases, see Insurance, Dec. Dig. § 179%.) 

5. CANCELLATION. 

Where insurer defended action on paid-up life policy on ground that policy 
.had been canceled for nonpayment of loan or interest thereon, in absence of 
admission in petition that cancellation had been made after one month’s notice 
as required by policy, insurer was required to affirmatively show that terms of its 
right to cancel had been met, and that policy had been canceled before insured’s 


death. 
(For other cases, see Insurance, Dec. Dig. § 179%.) 
Appeal from Circuit Court, Fulton County. 
Action by Ethel N. Curlin against the Reliance Life Insurance Company of 
Pittsburgh, Pennsylvania. From an adverse judgment, defendant appeals. 
Reversed and remanded, with directions. ; 
Richard Priest Dietzman and Kendrick R. Lewis, all of Louisville, for appellant. 
Steve Wiley, of Fulton, for appellee. 
STANLEY, Commissioner. 


On November 10, 1934, Dr. R. N. Curlin borrowed $3,010 on his paid-up life 
insurance policy for $5,000, issued by the Reliance Life Insurance Company of 
Pittsburgh, Pennsylvania. The terms of the policy relating to the lending of money 
on its security provided for the payment of interest at 5 per cent. in advance. 
Dr. Curlin paid the interest until October 4, 1935, and no more. He died March 
2, 1936. Payment of the policy being denied, the beneficiary sued the company 
for the difference between the debt and the face of the policy. The petition set 
forth several provisions of the policy, which was filed as an exhibit. It alleged 
the invalidity of some of them, and construed others in such a way that if sustained 
would show plaintiff’s right to recover the sum prayed. 

The answer was a traverse of the interpretations of the policy and a denial 
of liability. Without waiving demurrer and a motion to strike much of the answer, 
the plaintiff filed a reply elaborating some of the allegations of the petition, partic- 
ularly those relating to an issue as to the equality of the debt and reserve or 
loan value, which went out of the case by stipulation. A rejoinder traversed the 
reply. The judgment recites the consideration of the entire case upon the pleadings 
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and exhibits. The motion to strike from and the demurrer to nearly the entire 
answer were sustained. The defendant declining to plead further, judgment was 
rendered against it for $1,947.30. The company appeals. 

The provision of the policy concerning the default of the borrower in the 
payment of interest is as follows: “Failure to repay any such advance or to 
pay interest shall not avoid this policy unless the total indebtedness hereon to the 
company shall equal or exceed such loan value at the time of such failure and until 
one month after notice shall have been mailed by the Company to the last known 
address of the insured and of the assignee, if any.” 

It will be noticed that there are two concurring conditions which would avoid 
payment of the principal sum of the policy upon the death of the insured, viz.: 
(1) The equality of the debt and the legal reserve; and (2) the giving of one 
month’s notice to the insured. It is stated in the petition that on October 5, 1935, 
the company had proceeded without right or authority of law to forfeit the policy 
because the amount borrowed equaled the loan value of the policy. The allegations 
of the petition are confined to an attack upon the legality of the right to cancel 
the policy because of this stated equality, and a denial that the debt and legal 
reserve had become equal. Nothing is stated in the petition about any notice 
having been given or received. The answer, as above indicated, is also silent upon 
this controlling point. However, it does not traverse the allegations of the petition 
that the company had canceled the policy on October 5th. It was stipulated by 
the parties: “That at the time of the alleged cancellation by the defendant herein 
of the policy of insurance sued on herein, the sum of $3,010.00 is and was the 
actual legal reserve on said policy.” 

{1] Delivery or assignment of a paid-up life insurance policy to the insurer 
as security for a loan on condition that the policy may be canceled on nonpayment 
of the loan or interest thereon is a pledge. Commonwealth Life Insurance Com- 
pany v. Stanley, 253 Ky. 213, 69 S.W.2d 369, 371; 14 R.C.L. 942. 

[2-4] This contract expressly provides, we may repeat, that the failure of the 
insured to pay interest on his loan shall not avoid the policy unless and until one 
month after the company shall have given notice to him. It is a necessary assump- 
tion that meant a notice of a purpose to cancel the policy unless the interest be 
paid in accordance with the terms of the loan. The right to subject the collateral 
security to the payment of the debt was conditioned upon this notice to the pledgor. 
As has been often stated, the rights of an insurance company in lending money on 
its policies are the same as those of any other lender of money. Northwestern 
Mutual Life Insurance Company v. Barker’s Ex’x, 241 Ky. 490, 44 S.W.2d 292, 
and cases cited therein. The right to foreclose is only in the mode agreed upon 
by the parties or as provided by law, subject to the necessities arising from the 
peculiar nature or character of the security. Travelers Insurance Company v. 
Lazenby, 16 Ala.App. 549, 80 So. 25, certiorari denied 202 Ala. 207, 80 So. 29 
(set out at length, 18 A.L.R. 1149). Certainly, at least the method stipulated in 
the contract must be observed. We may repeat the statement contained in Com- 
monwealth Life Insurance Company v. Stanley, supra: “That the company did not 
have the right on its ipse dixit to cancel its liability on the default in the payment 
of interest and that to which had not been earned. It had no right to do so 
under its contract. It had no right to do so under the law.” 

[5] It seems to us therefore that without an admission in the petition that 
the cancellation of the policy was made after one month’s notice of a purpose 
to do so, the insurance company must have affirmatively shown that the terms of 
its right to cancel had been met, and that the policy had in fact been canceled 
before the death of the insured. 


[6] The record of the case when it was submitted for judgment, after the 
demurrer to and motion to strike from the answer had been sustained, was, in 
short: (1) A pleading by the plaintiff of the terms of the contract, their validity 
and legal effect, a compliance in full by the insured of his obligations, the defend- 
ant’s default and liability thereunder; and (2) the denial by the defendant of 
that default and liability. In overruling the demurrer to this part of the answer, 
the court had held the defendant had stated a good defense; then notwithstanding 
this ruling, and without giving the defendant an opportunity to amend, it adjudged 
that defense not to be good. We think the court, to be consistent with the view 
or conclusion he ultimately had and expressed, should have sustained the demurrer 
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to the entire answer and permitted the defendant to plead further if it desired. 
S. K. Jones Construction Co. v. Hendley, 224 Ky. 83, 5 S\W.2d 482. 

Therefore, the judgment is reversed and the case remanded for consistent 
proceedings. 

Whole court sitting. 


GLASSELL v. NEW YORK LIFE INS. CO. et al. No. 5598. 
Court of Appeal of Louisiana. Second Circuit. Jan. 28, 1938. 
Rehearing Denied March 8, 1938. 
180 Southern Reporter 154. 
1. CORPORATE BENEFICIARY. 

An insured, under life policy in which corporation of which insured was 
officer and stockholder was ‘beneficiary, whose connections with beneficiary 
corporation were entirely severed after loss of stock and discharge in bankruptcy, 
was under no obligation to pay premiums on policy. 

(For other cases, see Insurance, Dec. Dig. § 182.) 

2. MISTAKE. 


An insured under life policy in which corporation was beneficiary was entitled 
to recover from insurer payment of premium made by insured by mistake, as 
against contention that insured was not entitled to recover because insurer had 
suffered loss by reason of premium payment, where notice of mistake was received 
by insurer within two months and no liability had ever arisen under policy. Civ. 
Code, arts. 2301-2304, 2310; Code Prac. art. 18. 

(For other cases, see Insurance, Dec. Dig. § 198[1].) 

3. PAYMENT OF PREMIUM. 

An insured under policy in which corporation was beneficiary was entitled 
to recover premiums paid by mistake caused by insurer’s sending of premium 
notice to insured rather than to beneficiary, as against contention that person 
paying by mistake cannot recover amount of payment where mistake is caused 
entirely by his own carelessness, since act of insured was one which ordinarily 
prudent person might have performed under similar circumstances. Civ. Code, 
arts. 2301-2304, 2310: Code Prac. art. 18. 

(For other cases, see Insurance, Dec. Dig. § 198[1].) 

Appeal from First Judicial District Court, Parish of Caddo; E. P. Mills, 
Judge. 

Action by Ashton Glassell against the New York Life Insurance Company 
and another to recover payment of insurance premiums made to defendant by 
plaintiff by mistake. Judgment for plaintiff, and the named defendant appeals. 

Affirmed. 

Montgomery & Montgomery of New Orleans, and Jas. G. Cowles, of Shreve- 
port, for appellant. 

L. Percy Garrot and Herold, Cousin & Herold, all of Shreveport, for appellee. 

Hamirer, Judge. 

The Standard Gravel Company, Incorporated, was named beneficiary in a 
policy of insurance on plaintiff's life, issued at its request by defendant New 
York Life Insurance Company. The insurance was secured solely in the interest 
and for the protection of said beneficiary, of which plaintiff was an officer and 
stockholder and the premiums were to be paid by it. 

Thereafter the beneficiary obtained a loan from the Exchange National Bank 
of Shreveport, La., and as part of the security thereon it executed an assignment 
of the policy to the lender. 

During or about the year 1932, plaintiff was adjudicated a bankrupt, and in 
the bankruptcy proceedings he surrendered and lost all of his assets, including 
his stock in said Standard Gravel Company, Inc., and was discharged of his 
obligations and liabilities. 


In November, 1936, plaintiff received a written notice of a policy premium 
being due to the defendant, insurer. Thereupon he mailed his check in payment 
therefor, together with the notice, to said insurer. A short while thereafter the 
latter was informed by him that the premium was paid in error, and he demanded 
reimbursement. Upon refusal, this suit was filed. 

After alleging in his petition certain facts which he asserts prompted the 
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payment in error by him of the premium, and that he had no interest whatsoever 
in the policy, plaintiff prays for judgment against the insurer for the amount 
of the premium paid. He further prays that should it be decided that he is 
not entitled to judgment against the New York Life Insurance Company, that 
then there be judgment for said amount in his favor and against the Exchange 
National Bank of Shreveport, La., represented by its liquidators. These liqui- 
dators were made parties defendant and duly cited. 

Exceptions of no cause and no right of action were tendered to the petition 
by the liquidators of the defendant Exchange National Bank. The exception 
of no right of action was sustained, and plaintiff’s suit was dismissed insofar 
as said bank and liquidators were concerned. 

Defendant New York Life Insurance Company also excepted to the petition 
as disclosing no cause and no right of action. These exceptions were overruled, 

In its answer the insurer denies indebtedness to plaintiff, and prays for the 
dismissal of his suit. In the alternative, it asks judgment against the liquidators 
of the Exchange National Bank for the amount of the premium. 

After trial, plaintiff was granted judgment against the insurer. The latter 
appealed. 

[1] The only interest that the insured ever had in the policy in question, if 
any, was as a stockholder and officer of the Standard Gravel Company, Inc. 
He assumed no personal responsibility for the payment of the premiums there- 
under, and he paid none of them, except the one on which this suit is based. After 
his discharge in bankruptcy and the loss of his stock, he had no concern whatsoever 
with the beneficiary corporation, and he was under no civil or natural obligation 
to pay the premiums on its policy. Furthermore, the Exchange National Bank 
was no creditor of his. 

The premium notice received by the insured in November of 1936 was not 
available for filing in evidence, as it was destroyed by the insurer some months 
after being returned to it with the remittance. However, it is the testimony of 
plaintiff that this notice recited an amount due of $302.50, the insured’s name 
and address, the policy number, which was 10446947, and the due date of the 
premium, which was November 26, 1936; and that it contained nothing to clearly 
indicate to him that it pertained to the Standard Gravel Company, Incorporated’s 
policy. A witness for the insured testifies that he believed the notice carried the 
name “Standard Gravel Company, Inc.,” but we are convinced that such name 
was not thereon. If it had been, no doubt the premium receipt issued in con- 
nection with the payment, which is in the record, would have recited it. 

There was another policy of insurance on plaintiff’s life in existence at the 
time of the above-mentioned payment. It had been previously issued at his 
request, and his wife was the beneficiary named therein. The yearly premium 
thereunder, which was due in February, was approximately $350. Plaintiff 
testifies that he believed the notice whieh he received concerned this personal 
policy, and that, by reason of this belief, he paid the premium designated therein. 
He further testifies that upon learning of his mistake, he requested a return of 
his money but this was refused him. His request was made about the 15th of 
January, 1937. 

We are satisfied that plaintiff paid the premium in error, as stated by him. 
Being without interest in the Standard Gravel Company, Incorporated’s policy, 
and not having previously paid a premium thereunder, there was no reason for 
him to expect receipt of a premium notice with reference to it. The premium 
amounts of the two policies, and also their due dates, were somewhat similar. 
Ct course, the number given on the notice was not the same as that on his personal 
policy; but it is difficult for anyone to remember, without particular effort, a 
number containing eight numerals. It is certain that plaintiff would not have 
paid the premium on the policy, with which he was not concerned, if the insurer 
had not sent the notice to him, or if the notice had given information sufficiently 
and clearly indicating the policy to which it referred. Ordinarily, one does not 
pay the debts of another unless he is benefited in some way by his doing so. 

[2] It is contended by the insurer that plaintiff cannot recover herein because 
it has suffered a loss by reason of the premium payment. Article 2310 of the 
Civil Code and the case of Pelletier v. State National Bank, 117 La. 335, 41 So. 
640, are cited in support of this contention. In our opinion, no real loss has 
been experienced. Notice of the error was received by the insurer within two 
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months after its occurence, and at that time cancellation of the policy could have 
been effected. Of course, the insurance was continued in force during such 
period, but there was not a parting of interest or title or the suffering of a loss by 
the insurer within the meaning and intendment of the cited authorities. No 
liability has ever arisen under the contract. 

[3] Defense counsel argue that plaintiff comes under the doctrine announced 
in Metropolitan Life Insurance Company v. Mundy, La.App., 167 So. 894, that a 
person paying by mistake cannot recover the amount of payment where the mis- 
take was caused entirely by his own carelessness or want of due diligence. We 
think that this principle of law is inapplicable in the instant case, for plaintiff’s 
mistake was caused primarily by the insurer’s wrongful sending of the notice 
to him. His act was that which any ordinarily prudent person might have per- 
iormed under similar circumstances. 

It is our opinion, and the trial court also thought, that this case is governed 
by the hereafter quoted provisions of the Civil Code, and that plaintiff is 
entitled to recover herein. These provisions are: 

“2301. He who receives what is not due to him, whether he receives it 
through error or knowingly, obliges himself to restore it to him from whom he 
has unduly received it. 

“2302. He who has paid through mistake, believing himself a debtor, may 
reclaim what he has paid. 

“2303. To acquire this right, it is necessary that the thing paid be not due in 
any manner, either civilly or naturally. A natural obligation to pay will be suff- 
cient to prevent the recovery. 

“2304. A thing not due is that which is paid on the supposition of an obli- 
gation which did not exist, or from which a person has been released.” 

Also pertinent are the provisions of Article 18 of our Code of Practice. 

[4] Counsel for insurer state in their brief that in the event of judgment 
herein in favor of plaintiff, insurer should have judgment against the liquidators 
of the Exchange National Bank in the same amount. As before observed, 
plaintiff’s suit as against the liquidators was dismissed by reason of the sustaining 
of their exception of no right of action. The insurer did not make them parties 
litigant and cite them under its pleading. Consequently, the relief requested 
must be denied. 

We think that the rulings of the trial court on the exceptions of no cause 
and no right of action and on the merits are correct, and accordingly the judg- 
ment appealed from is affirmed, with costs. 

TURNER v. PEOPLES INDUSTRIAL LIFE INS. CO. No. 16909. 

Court of Appeal of Louisiana. Orleans. April 18, 1938. 
180 Southern Reporter 435. 
1. EXTENDED INSURANCE. 

A life policy which was issued after enactment of extended insurance statute 
was governed by that statute, and hence, notwithstanding absence of stipula- 
tions giving insured right in case of lapse to demand reinstatement, upon lapse 
of policy insured was entitled to automatic extension for so long a time as 
accumulated reserve would pay for on premium rate basis of insurer. Act No. 
193 of 1906. 

(For other cases, see Insurance, Dec. Dig. § 367[2].) 

2. REINSTATEMENT. 

As respects amount. available to purchase extended insurance on life policy 
which lapsed for nonpayment of premiums, insurer in agreeing to reinstatement 
upon each lapse was not consenting to a new contract, but was merely agreeing 
that instead of extended insurance to which insured was entitled by law, insurer 
would re-establish original contract at original rate. Act No. 193 of 1906. 

(For other cases, see Insurance, Dec. Dig. § 367[2].) 

3. LAPSE. 

In absence of proof to the contrary, court would assume that when insurer 
assented to reinstatement of life policy insurer did so because extension under 
statute would have carried policy beyond date on which reinstatement or revival 
Was assented to, and hence when back premiums were paid and original policy 
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was reinstated, there was continued protection, even during period of the lapse. 
Act No. 193 of 1906. 

(For other cases, see Insurance, Dec. Dig. § 370.) 
4. LAPSE. 

_As respects amount available to purchase extended insurance on life policy 
which lapsed for nonpayment of premiums, where same life policy which was 
originally issued is admitted to be in force at time of final lapse, there is pre- 
sumption that policy was continuously in force during all that time and burden 
is on insurer to show the contrary. 

(For other cases, see Insurance, Dec. Dig. § 370.) 


5. RESERVE. 

As respects amount available to purchase extended insurance, the “re-insur- 
ance reserve” which Act of 1898 relating to life insurance requires, means not the 
individual reserve to which any one policy is entitled, but the general reserve 
account which every such company is required to set up on its books before it 
is permitted to apply any of its resources to payment of dividends, which must 
be figured in accordance with section 2 of that act, but the reserve contemplated 
by Act of 1906 relating to life insurance is the reserve to which each individual 
policyholder is entitled by reason of the actual loss and operating experience 
ef the company. Act No. 114 of 1898; Act No, 193 of 1906. 

(For other cases, see Insurance, Dec. Dig. § 367[2].) 

6. RESERVE. 

As respects amount available to purchase extended insurance, life insurance 
company may apportion its actual net reserve on any basis adopted by it pro- 
vided it shows that it has actually followed that basis which is founded on its 
actual experience and provided that that basis is equally fair to all policyholders. 
Act No. 114 of 1898; Act No. 193 of 1906. 

(For other cases, see Insurance, Dec. Dig. § 367[2].) 

7. LAPSE. 

The burden is on life insurer, which has adopted a basis different from that 
on which it set up a reserve on its books, to show that reserve on basis actually 
adopted by it is not sufficient to carry lapsed policy beyond date of death of 
insured. Act No. 114 of 1898; Act No. 193 of 1906. 

(For other cases, see Insurance, Dec. Dig. § 370.) 

8. RESERVE. ; : , 

Evidence showed that there was sufficient reserve on lapsed life policy which 
had been in force for about thirteen years to carry policy beyond date of death 
so as to entitle beneficiary to recover on policy. Act No. 114 of 1898; Act No. 
193 of 1906. 

(For other cases, see Insurance, Dec. Dig. § 370.) 

Appeal from First City Court of New Orleans; Val J. Stentz, Judge. 

Suit by Horace Turner against the Peoples Industrial Life Insurance Com- 
pany to recover on a life policy. From a judgment for plaintiff, defendant 
appeals. 

Amended and, as amended, affirmed. 

Normann & Bethea and Harold M. Rouchell, all of New Orleans, for 
appellant. 

Herman L. Midlo, of New Orleans, for appellee. 

Janvier, Justice. ; 

On November 28, 1921, the Peoples Benevolent Industrial Life Insurance 
Company of Louisiana issued, on the life of Prenella Jones Turner, a policy 
in the sum of $85.50. Later the name of the said company was changed to 
“Peoples Industrial Life Insurance Company,” which is the name under which 
it has now been sued. The policy contained a provision to the effect that “a 
sum equal to 2 per cent. of the amount shown as death benefit in schedule 
above will be added to the death benefit above mentioned for each full year 
this Policy is maintained continuously in force, until said additions equal fifty 
(50) per cent. of the death benefit referred to.” Premiums were paid to May 
13, 1935, although on various occasions—apparently five in number—there were 
lapses and subsequent reinstatements. By indorsement subsequent to issue, 
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Horace Turner, the husband of the insured, was named beneficiary, and he, 
after the death of the insured on January 20, 1937, made claim for the proceeds, 
including the additions which he alleged had accumulated. 

Plaintiff, while admitting that at the time of the death there was a delin- 
quency in premium payments, alleged that there had accumulated a reserve 
to which the policy was entitled, which, if applied to the purchase of extended 
uisurance in accordance with the requirements of Act No. 193 of 1906, was 
sufficient to extend the policy beyond the time of the insured’s death. 

Defendant company admitted the issuance of the policy and the change in 
beneficiary and the payment of premiums from the date of issuance to May 13, 
1935, though it pointed to the various lapses as interrupting the life of the policy 
and as thus depriving the beneficiary of the right to any additions in any event, 
and it denied any liability at all under the policy, maintaining that, at the time 
of the final lapse on May 13, 1935, the policy had not accumulated a reserve 
sufficient to carry it, at the company’s rates, to the day of the death—1 year, 7 
months, and 20 days after the said lapse. 

In the court, a qua, there was judgment for $98.37, that being the net amount 
found to be due after adding to the face of the policy the accumulated additions 
and after deducting certain indebtednesses. The judgment also included $25, 
which was awarded as the fee of an actuarial witness called to the stand by 
plaintiff to give expert testimony. From this judgment, defendant has appealed. 

It is necessary that we first consider the issue presented by plaintiff’s claim 
that there should be added to the original face value of the policy 2 per cent. 
for each year during which it remained continually in, force because it is con- 
ceded that, to some extent, on a determination of that issue also depends the 
question of whether there has accrued a sufficient reserve to “carry” the policy 
from the date of the final lapse beyond the day of the death. 

The stipulation, it will be noticed, requires that, if the added benefit is to be 
earned, the policy must remain “continually” in force. It is not denied by 
plaintiff that on the various occasions shown on the face of the policy there had 
been temporary lapses. But it is contended that in each case there had been a 
reinstatement, or revival of the policy, and that, therefore, whenever each 
revival was assented to by the company, the effect thereof was to continue in 
force the original policy and not to bring into existence a new contract; that 
during each period of lapse the policy was continued in force by the extended 
insurance statute; and that, therefore, the policy which is now sued on, in spite 
of the lapses, remained continually in force during the entire period. 

In Johnson vy. Life Insurance Company of Va., 169 So. 159, we discussed at 
length the question of whether a life policy, which has been forfeited for non- 
payment of premiums and has been reinstated, constitutes a continuation of the 
original contract, or evidences a new one, and we reached the conclusion that 
the answer to that question depends upon whether, after the forfeiture, there 
remains in the policyholder any right to insist upon reinstatement. We said 
that, if there is a right to demand reinstatement, the exercise of that right 
brings about merely a continuance of the original contract, but that, if there is 
no such right, then the insurer, acting on the new inducements and the new con- 
siderations offered; exercises its freedom of right to contract and that, there- 
fore, the policy becomes a new contract even though the original document 
may be used to evidence that new contract. 

In that case we found a policy which had been issued before the enactment 
of the extended insurance statute of 1906. The policy had been forfeited in 1919 
and had beenereinstated by the insurance company and had again lapsed in 1933. 
When the insured died in 1935, the beneficiary contended that the policy, at the 
time of the lapse in 1933, had accumulated a reserve sufficient, because of the 
provisions of the extended insurance act of 1906, to extend the policy beyond the 
date of the death. But the insurer maintained that that statute had no application 
because of the fact that the policy had been issued prior to its enactment. We found 
that because the policy, by its terms, had become absolutely void in 1919, the 
reinstatement at that time could not have been insisted upon and that, therefore, 
the voluntary reinstatement constituted a new contract and that it—the new contract 
—was governed by the provisions of the act of 1906, since the new contract had 
come into existence long after the effective date of that statute. 

[1] In the case at bar the policy was issued after the enactment of the extended 
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insurance statute and it was, therefore, governed by that statute, and, while we 
are shown no contractual policy stipulations giving to the insured the right, in 
case of lapse, to demand reinstatement, we do find that, because of the effect 
of the statute as it was interpreted in the Watson v. Metropolitan Life Insurance 
Co., 183 La. 25, 162 So. 790, the policy, when it lapsed for the first time in 1929, 
was entitled to automatic extension for so long a time as the accumulated reserve 
of some eight years would pay for on the premium rate basis of the company, 
Since the insurance company obviously, during that extended period, agreed to 
a reinstatement of the policy on its original basis, it is apparent that at no time 
during that so-called lapse was the policy not in force. 

(2] The same may be said of each of the other four lapses. There was a 
right in the insured in each instance to insist upon the granting of the extended 
insurance. In fact, as we have said, the extended insurance was automatically 
effected by law, and, consequently, when the company in each instance agreed to 
a reinstatement, it was not consenting to a new contract, but was merely agreging 
that, instead of the extended insurance to which the insured was entitled by law, 
it would re-establish the original contract at the original rate. Thus the contract 
which was in existence at the time of the final lapse on May 13, 1935, was the 
original one which had been entered into in 1921 and that. contract had been 
continuously in force since the date of issue, since, because of the effect of the 
extended insurance statute, there was never a time between the date of original 
issue and the date of final lapse at which it was not in force. 

[3] An examination of the policy and of the indorsements thereon shows 
plainly that, at the time of the first lapse, the policy had actually been in existence 
for more than 8 years. Therefore, under Act No. 193 of 1906, which we shall 
later discuss, there had accumulated a reserve which would have carried the policy 
for an undetermined length of time, and we assume, in the absence of proof to the 
contrary, that when the company assented to the reinstatement of the policy it 
did so because the extension would have carried the policy beyond the date on 
which the reinstatement of revival was assented to. Therefore, when the back 
premiums were paid and the original policy was reinstated, it is obvious that there 
was continued protection, even during the period of the lapse. From the issuance 
of the policy to the time of the final lapse, there was no period during which 
collection could not have been made on the policy had death occurred. 

The case is not analogous to that which confronted the Supreme Court of 
Oklahoma in Continental Casualty Company y. Clark, 70 Okl. 187, 173 P. 453, 
456, L.R.A.1918F, 1007, for there the policy provided that the additional insurance 
should be granted for each year which the policy should remain in force “without 
default in payment of premium.” In the case at bar we notice that the policy 
condition was that it should remain “continuously in force.” It may well be that 
a policy remains continuously in force even though, during its life, there has heen 
a default or delay in the payment of premium. Thus, in the present case, though 
there seem to have been at least five defaults in the payment of premiums, there 
was never a time at which the policy was not in force. 

Counsel for defendant contend that, in any event, plaintiff cannot contend that 
the additional insurance has been earned because plaintiff has not shown affirmatively 
that the policy has been continuously in force, and counsel maintain that the burden 
of proof is on the plaintiff to show this. They cite the language used by the 
Supreme Court of Oklahoma in the Clark Case, supra: 

“This clause of the contract being for the benefit of the insured and inuring 
to him only upon condition that he perform certain acts as specified in the contract 
the burden was naturally upon plaintiff to show by the evidence that the premiums 
had heen paid without default.” 

But the contract which was there involved was an accident policy, which 
was renewable from year to year and was not written for the life of the insured, 
and obviously the mere presentation of the policy did not raise a presumption 
that it had been in force since its original issue, nor that there had been no default 
in the payment of premiums, and the court so held. 

[4] The policy before us presents an entirely different situation. It is a 
life policy intended, when issued, to remain in force during the entire life of the 
insured, and we think that, where the same life policy which was originally issued 
is admitted to be in force at the time of the final lapse, there is a presumption 
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that it was continuously in force during all that time and the burden should be 
on the insurer to show the contrary. That subject to the legal contention made, 
the policy was admittedly in force from its original issue to the time of the final 
lapse, is evident from the following excerpt from the testimony: 

“Q. It has been admitted that this policy has been in full force and effect 
from November 28, 1921, to May 13, 1935 * * * A, (By Mr. Norman, counsel for 
defendant) Yes, that’s correct.” 


Furthermore, the evidence to prove that a policy has been continuously in force 
is often difficult to obtain on the part of a plaintiff who is not the insured, but 
merely the beneficiary. Where a policy has been in force for years, many 
premiums have been paid. Receipts may have been lost. The insured has died 
and frequently no other person knows when and how the premiums were paid. 
To require the beneficiary to make this proof would often place on that beneficiary 
too great a burden. The insurer, on the other hand, must necessarily keep complete 
records and should have no difficulty in proving the actual facts. The duty of 
proving that such a policy has not been in force should be, and we think is, upon 
it. 

We therefore feel that, under the policy stipulation, at the time of the ultimate 
lapse there had accumulated an additional value of 2 per cent. per year for the 
13 years during which the policy had been in existence and that, therefore, at that 
time the gross value of the policy was $85.50, plus $22.23, or $107.73 in all. There 
were, as has been shown, certain small loans on the policy which, according to 
the expert tendered by plaintiff, amounted, with interest accumulations, to $9.36, 
so that the net amount which, for the moment, we will consider as being due 
on the policy was $98.37. 


A most important issue arises over the divergent opinions of the actuarial 
experts as to the method to be followed in determining what is the amount of 
the reserve which the policy had earned during the more than 13 years of its 
existence. Mr. Keetch—placed upon the witness stand by plaintiff—explained the 
mathematical processes by which he concluded that the net reserve to which, on 
the day of the lapse, the policyholder was entitled was $6.68. He testified that 
at that time the face of the policy was $98.37 and he computed the term of 
extended insurance for which the net reserve would pay as 6 years and 88 days. 
This, of course, is more than sufficient to carry the policy beyond the date of death. 

Mr. Barthe, on the other hand, testifying on behalf of defendant, presented 
and explained calculations which, if he properly applied the law and the mathe- 
matical formulas, left, on the day of the lapse, a net reserve of $1.15. He testified 
that at the company’s rates that amount would carry the amount due under the 
policy, which he fixed at $85.50, for 244 days, obviously an insufficient extended 
period to include the date of death. 

The essential difference between these two gentlemen is that the one, Keetch, 
on hehalf of the plaintiff, maintains that the reserve, in case of lapse, must be 
apportioned to the policyholder on identically the same basis which has been fol- 
lowed in theoretically accumulating the reinsurance reserve which, by Act No. 114 
of 1898, is required to be set up, whereas the other, Mr. Barthe, though conceding 
that the reinsurance reserve which the company must set up on its books is governed 
by the act of 1898 and, therefore, must be theoretically accumulated on the basis 
set forth in that act, contends that, where there is a lapse which entitles the policy- 
holder to be given the extended insurance purchasable by actual reserve to which 
the policy is entitled, that reserve is not controlled by the provisions of the act 
of 1898, but is governed by the provisions of Act No. 193 of 1906, and that the 
company, following this latter statute, may apportion the reserve to the policyholder 
in accordance with the methods actually adopted by the company based on its 
actual loss experience. 

This latter contention at first impressed us as untenable. The act of 1898 
seemed to us to require an insurer, governed by its provisions, to set aside from 
each premium payment a certain portion to be designated as reserve earned by 
that policy and to require, also, that that reserve be allowed to accumulate for the 
benefit of the policyholder and it seemed strange indeed that some other statute, 
when the time comes to turn that reserve over to the policyholder, should permit 
an insurer, which, on the basis of the first statute, has accumulated the reserve, 
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oe make an allotment to the policyholder of a lesser amount and on a different 
sis. 

But defendant’s astute counsel call attention to what now appears to be a 
very obvious fact; that the act of 1906 (No. 193), which is the statute which, 
in the case of lapses, requires that the reserve shall be applied to the purchase 
of extended insurance, provides that the reserve applicable to such a purpose shall 
be figured not on the basis required by the act of 1898 for the accumulation of 
the theoretical reinsurance reserve, but shall be figured in accordance with the 
provisions of Act No. 193 of 1906, under which latter and later act the reserve on 
such policy is “computed according to the standard adopted by said company” and 
under which the extended insurance which is purchased is paid for at premium 
rates fixed in accordance with “the standard adopted by the company.” 

[5] The act of 1898 makes no reference to a standard which the company 
may adopt nor does it have reference to the actual reserve accumulated to the 
credit of any one policy. That act is a general one, controlling many features 
of life insurance activities, and a study of it shows that the “re-insurance reserve” 
to which it refers and which it requires means not the individual reserve to which 
any one policy is entitled, but the general reserve account which every such com- 
pany is required to set up on its books before it is permitted to apply any of 
its resources to the payment of dividends. Section 3 of the act of 1898 provides 
the conditions under which such a company may pay dividends to its stockholders. 
It requires that, before any such dividends may be paid, the company must devote 
the proper amount of its income to its overhead and to other necessary expenses 
and must then set up a reinsurance reserve, which it must figure in accordance 
with the provisions of section 2 of the act, and that then and only then may it 
devote any portion of its income to the payment of dividends. In other words, 
that, whatever may be the actual experience of the company, it must set up this 
fictitious book reserve and, it follows, must have sufficient assets to take care of 
this reserve before it can pay dividends. 


Act No. 193 of 1906, however, has no reference whatever to that book reserve 
which is contemplated by the act of 1898. The reserve contemplated by the 
act of 1906 is the reserve to which each individual policyholder is entitled by reason 
of the actual loss and operating experience of the company. ‘When it becomes 
necessary that an insurer allot to a policyholder, as a premium payment for 
extended insurance or as a surrender value, the reserve which that particular policy 
has earned, that apportionment or allotment necessarily must be made on the basis 
of the actual experience of the company because any other allotment or appor- 
tionment might give to that policyholder too much, if the company’s experience 
has not produced in actual reserve an amount equal to that fictitiously set up as a 
book reserve in accordance with the act of 1898. 


Suppose, for instance, that, as a result of compliance with section 2 of the 
act of 1898, the insurance company has set up on its books a reserve of, say, 
$100,000, but. that its experience has been bad and the actual amount which it has 
on hand for reserve is substantially less than this amount—say $50,000. If such 
a company in such situation is required to pay to the policyholder as a surrender 
value, or as a premium for extended insurance, the full amount of reserve in accord- 
ance with the fictitious reserve set up under the act of 1898, the actual reserve 
will thereby be depleted to such an extent that the remaining policyholders obviously 
will not be able to secure, as their pro rata of the actual reserve, a proportion as 
great as that which has been allotted to the first-mentioned policyholder. To 
illustrate further, if a company has set up on its hooks, in accordance with the 
statute of 1898, a reserve, say, of $100,000, but its experience has been so bad 
that the actual reserve which it has is, say, $500, and a policyholder entitled to a 
cash surrender value or entitled to extended insurance can be given the reserve 
to which he claims his policy is entitled by reason of the act of 1898, it might 
well be that that entire actual reserve would have to be devoted to the satisfaction 
of that particular policyholder, which would leave nothing at all as a reserve 
for other policvholders. In fact, this result is indicated in the evidence and counsel 
for plaintiff unwittingly shows that this exact result may take place if the method 
of allotment contended for by him should be followed. : 

In the case of Decoy v. First National Life Insurance Co., 184 La. 632, 167 50 
172, the Supreme Court considered the question of the proper allocation to policy- 
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holders of accumulated reserve. There it was contended that the company might 
allot to policyholders the actual net reserve on any basis adopted by the company 
and, in accordance with that basis, the company contended that it had taken its 
total cash reserve and apportioned it equally among all of its policyholders. The 
Supreme Court held that that method could not be followed because that would be 
an unfair way of giving to one policyholder a preference over another. The court 
said that obviously policies which had been in existence for years were entitled to a 
greater proportion of the reserve than those which had been in existence for only 
a short time. But the significant thing about the decision is that in it the court 
did not hold that the allotment must be made on the basis on which the reserve 
had theoretically been accumulated, but said that it could be made on any basis 
adopted by the company, provided that method was actually followed and provided 
that method was equally fair to all policyholders. 

|6] We conclude that, in such case as is presented here, an insurance company 
may apportion its actual net reserve on any basis adopted by it provided it show 
that it has actually followed that basis which is founded on its actual experience 
and provided that that basis be equally fair to all policyholders. 

We now pass to a consideration of whether the basis adopted by the company 
in the present instance—conceding it to be fair equally to all policyholders and 
conceding that it has actually been adopted—would not produce to the policy in 
question a reserve sufficient in amount to carry it from the day of the lapse beyond 
the rate of death. 

[7] We feel that the burden is on the insurer, which has adopted a basis 
different from that on which it set up a reserve on its books, to show that the 
reserve on the basis actually adopted by it is not sufficient to carry the policy beyond 
the date of death. 

When we examine the testimony of Mr. Barthe, the expert who testified on 
behalf of defendant, we find many obvious errors and miscalculations. First—and 
most important of all—he did not take into consideration the increased value of the 
policy, and there can be no doubt that, had he done so, some addition to the reserve 
would have resulted. He admits this, stating that “compared with the formula 
for an increasing policy my formula would give less reserve.” When asked whether, 
if he had added the additional value to the policy and had then figured the reserve, 
his “figures would have been sufficient to extend this policy,” he answered: “T 
wouldn’t say that, but they may have been.” In fact, counsel for defendant criticize 
the result reached by plaintiff’s expert for the reason that he did take into considera- 
tion the increased value. In their brief they say that the testimony of this witness 
“must be disregarded altogether as of having no value to the court, since his cal- 
culations are predicated upon the increased benefits. * * * ” Since we find that 
the claimant is entitled to the increased benefits, it necessarily follows that the testi-+ 
mony of Mr. Barthe, who did not take into consideration these increased benefits, to 
use counsel’s own language, “must be disregarded. * * * ” 

We find, also, that Mr. Barthe, in his calculation of the interest due on the loans 
which were secured by the policy, stated that he had charged interest to the next 
anniversary date of the policy. If he did this, he should have credited interest for 
the period between the date of the lapse and the next anniversary date because, as 
a result of the lapse and the proper application of the reserve, those loans were, in 
effect, paid on the day of the lapse, and it would be improper to charge interest 
beyond the date of payment. 

At the very outset of this expert’s calculations he found it necessary to deter- 
mine the net annual premium on the policy and he stated that this amounted to $1.8, 
but when he gave the various calculations by which he arrived at this figure and 
these calculations were actually applied, the result showed that the figure, instead 
of being $1.84, amounted to $1.81. In his process of calculation he testified that, in 
figuring the annuity value, he had resorted to experience tables which are available 
and had fixed it at 1.7698, but, when shown other tables, he admitted that he had 
made an error and that the decimal point should be placed after the 7 rather than 
after the 1. 

In at least two other portions ‘of his testimony he admitted that he had made 
errors, in one place conceding that “you will find a little discrepancy in that first 
year,” which discrepancy he contended had been corrected in his final calculations, 
and in another portion of his testimony he referred to another calculation and said 
that “for some unknown reason it is not exactly right.” 
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We have diligently endeavored to follow the intricate calculations of Mr. Barthe 
and have found ourselves unable to do so. A reading of his testimony leads inevit- 
ably to the conclusion that he has made errors, any one of which might have been 
of sufficient importance to change the entire result reached by him. It is evident 
that even a slight increase in the reserve would have extended the policy beyond the 
date of death. He estimated that there had resulted a net reserve of $1.15, and, 
though at first stating that the annual premium had been $1.84, at another point he 
stated that it was $1.71. Conceding that it is $1.71, as he afterwards stated, 
simple mathematical calculation shows that $2.91 would have been sufficient reserve 
to carry the policy beyond the date of death, so that it is evident that only approxi- 
mately $1.75 additional reserve is required. The difference in the interest calculation, 
the difference in the allowance for reserve based on the increased value of the 
policy, or the correction of one or more of the minor errors made by Mr. Barthe, 
might easily have produced this additional amount of reserve. 

[8] In view of the positive testimony of Mr. Keetch that the reserve which 
should have been credited to the policy was several times that found by Mr. 
Barthe and because of our conclusion that where an insurer, in alloting reserve 
adopts a method of its own, the burden is on it to prove that method and con- 
clusively show that according to that method there is not sufficient reserve, we 
have reached the conclusion that there was here sufficient reserve to carry the 
policy beyond the date of death. 

The judgment on the principal issue is, therefore, correct. 

[9] The judge, a quo, however, erred in including in the judgment an 
award of $25 as a fee for plaintiff’s expert witness. There seems to have been 
no rule to tax his fee as costs. There should have been such a rule, as, on 
the trial of that rule, the expert would have been forced to’ appear and would have 
been subjected to examination and cross-examination and countervailing proof 
could have been offered as to the value of his services. 

In Egan v. Hotel Grunewald Company, Ltd. et al., 129 La. 163, 55 So 
750, 753, the Supreme Court refused to allow the fees claimed on behalf of 
some of the experts, saving: 

“Some of the experts who testified did not appear on the trial of the rule 
to tax costs and submit themselves to an examination by defendants.” 

See, also, Cutitto v. Metropolitan Life Insurance Company, La.App., 172 
So. 812. If the fee of this expert can be justified, the matter can be taken care 
of in a proper proceeding in the form of a rule to tax costs in the court a qua 

We think, however. that defendant-appellant should pay all costs. 

It is therefore ordered, adjudged, and decreed that the judgment appealed 
from be and it is amended by the elimination therefrom of the award of $25 to 
Grigsby Keetch as an expert’s fee, and it is further ordered that, as thus amended 
the judgment be and it is affirmed, at the cost of appellant. 

Amended and affirmed. 

Westerfield, J., concurs in result 


BRUNSON v. MUTUAL LIFE INS. CO. OF NEW YORK. No. 34728. 
Supreme Court of Louisiana. April 4, 1938. 
180 Southern Reporter 506. 
2. ACCIDENTAL MEANS. 

A petition alleging that insured came to his death the day after several teeth 
were extracted “through unexpected and accidental complications from the 
extractions” stated a cause of action for death by accidental means under life 
policy providing double indemnity for death resulting from bodily injury effected 
solely through external, violent, and accidental means. 

(For other cases, see Insurance, Dec. Dig. § 635.) 


Certiorari to Court of Appeal, Parish of Webster. 

Action by Mrs. Charles A. Brunson against Mutual Life Insurance Company 
of New York for double indemnity benefits provided by a life policy. The 
Court of Appeals, 180 So. 211, partly affirmed and partly annulled the judgment 
of the district court, and the plaintiff brings certiorari. 

Judgment of Court of Appeals partly affirmed and partly set aside, and case 
remanded to the district court. 

Kennon & Kitchens, of Minden, for relator. 
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Frederick L. Allen, of New York City, and Montgomery & Montgomery, of 
New Orleans, for respondent. 

Hiccins, Justice. 

The widow of the deceased instituted this action claiming twice the amount 
of the face value, under the double indemnity clause, of an insurance policy 
issued by the defendant on the life of her husband. She alleged that the insur- 
atice contract was entered into on November 29, 1927, for the sum of $2,500 with 
a double indemnity provision; that all of the premiums had been paid; that her 
husband died on March 20, 1936, and the defendant paid her the sum of $2,000, 
but denied liability under the accident or double indemnity provisions of the 
policy; that: 

“* * * His death came violently and suddenly and within the double indem- 
nity provisions of the said attached policy. * * * 

“4. That her husband was not sick prior to his said death and was in the 
enjoyment of the same state of health and physical fitness that had been his 
for years. That on the 19th day of March, 1936, he went to his dentist in 
Minden, Louisiana, who extracted several of his teeth, preparatory to the making 
of a plate. 

“That said extractions constituted an external and violent injury to his jaws and 
gums; that through unexpected and accidental complications from said extractions, 
he came to his death the following day. 

“That the pulling of said teeth was not intended to result in serious and 
certainly not a fatal conclusion. However, said extractions did result in his 
death. 

“5. That on the morning of March 20th, 1936, he arose about six o’clock A. M., 
with an unusual pain around his heart, but made coffee as usual. That he ate 
his breakfast about seven-thirty A. M., and worked during the morning. That 
he came in at noon and ate his noonday meal, but lay down for a time. That 
he sent in to Minden for Dr. W. McDade. That evening he did not feel well 
and ate a light supper; that after supper he took a tablet prescribed by Dr. 
McDade, Minden, Louisiana. That about an hour later he was talking of taking 
another tablet when he suddenly and without warning died. 


_. “6. That his death resulted solely from bodily injury through the external 
injury and the violent and accidental and unexpected outcome of the extraction 
of his teeth.” (Italics ours.) 


The defendant filed exceptions of no right and no cause of action, which 
were sustained by the district court on the ground that the plaintiff had alleged 
the accidental death of the deceased but not a case of death by accidental means, 
and that the double indemnity clause covered only the latter situation. 


The Court of Appeal affirmed the judgment of the lower court sustaining 
the exception of no cause of action on the ground that the plaintiff might have a 
cause of action but had failed to allege it. It annulled the part of the judgment 
sustaining the exception of no right of action. A rehearing was denied. 180 
So. 211. Plaintiff then applied to this court for a writ of certiorari, which was 
granted with a rule nisi, and the record, together with the briefs of counsel, were 
duly filed on the return day. 


The position of the defendant is that the double indemnity clause of the 
insurance contract covered only a case of death by accidental means; that the 
case of Parker v. Provident Life & Accident Ins. Co., 178 La. 977, 978, 152 So. 
583, in effect overruled Brown v. Continental Casualty Co., 161 La. 229, 108 So. 
464, 45 A.L.R. 1521, in holding that the insurance company, under the double 
ir accidental clause of the policy, was only liable to the beneficiary where the 
insured died as a result of accidental means and was not liable where the petition 
and the evidence showed that deceased’s death was accidental; that in the 
instant case, it appears from the affirmative allegations of the plaintiff’s petition 
that the deceased’s death did not result from accidental means; and that there- 
fore the judgments of the district court and the Court of Appeal are correct. 

The first point made by the plaintiff is that, since the insurer wrote the 
policy. every provision found therein should be construed in favor of the insured 
and beneficiary where there is any doubt, uncertainty, or ambiguity; citing 
Article 1957, R.C.C.; Manufacturers’ Accidental Indemnity Co. v. Dorgan, 6 Cir., 
38 F. 945, 22 L.R.A. 620. 
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Counsel points out that on page 1, the line just above the president’s signa- 
ture reads as follows: 

“The succeeding pages 2, 3 and 4 of this Policy are a part of this contract.” 

He then refers us to the reverse side of page 4 of the policy, where we find 


the following: 
“New Orleans 
“No. 3,903,856 
“The Mutual Life Insurance Company of New York 
“Ordinary Life Policy 
with 
“Double Indemnity ie Death by Accident 
an 
“Increasing Total and Permanent Disability Benefits on the Life of 
“Charlie A. Brunson 
Amount — 
Date November 29, 1927 
Annual Premium $84.96 
“Payable for life unless dividends applied to shorten period.” (Italics ours.) 
The first page of the policy reads, as follows: 
“Mutual Life Insurance Company of New York 
(First policy issued February Ist, 1843). 
Will Pay 
to the Insured’s wife Lula F. Brunson, the Beneficiary 
Death Benefit Two Thousand Dollars 
(Face amount of this Policy.) 
upon receipt of due proof of the death 
of Charlie A. Brunson, the Insured, 


or 
Double Indemnity Four Thousand Dollars 
(Double the Face amount of this policy.) 
upon receipt of due proof that such death resulted ee bodily injury effected 
solely through external, violent, and accidental means, and occurred within 
ninety, days after such injury, all upon the conditions set forth in Section 1. 

On the second page of the policy, in small type, this paragraph appears: 

“Sec. 1. Double Indemnity. 

“The Double Indemnity will be payable upon receipt of due proof that the 
insured died as a result of bodily injury effected solely through external, violent, 
and accidental means, independently and exclusively of all other causes, and of 
which, except in the case of drowning or asphyxiation, there is evidence by a 
visible contusion or wound on the exterior of the body, and that such death 
occurred within ninety days after the date of such injury; provided that the 
Double Indemnity shall not be payable if death resulted from self-destruction 
* * * or directly or indirectly from disease or bodily or mental infirmity.” 

Counsel for plaintiff argues that the language found on the reverse side of 
page 4 of the policy is as much a part of it as any other clauses or provisions 
found therein, particularly since the provision “Double Indemnity for Death by 
Accident” is placed in a more conspicuous place where it will readily catch the 
eye of the insured. He states that the court has no right to disregard this 
clause or provision, since, by the language of the policy, page 4 is expressly 
made a part of the contract, and, therefore, it cannot be said that this clause or 
provision was intended merely as a general description of the policy provisions. 
He says this clause clearly covers a case of death by accident. 

It is also stated that if the above-quoted provision on page 4 of the policy 
is not considered a part of it, then the conclusion is inescapable that this language 
represents the insurer's own interpretation of the double indemnity or accident 
clause, and conclusively shows that the company intended to cover a case ot 
accidental death, or death by accident. 

The plaintiff's attorney next contends that if there is a conflict in the juris- 
prudence of this state as to whether or not there is, in law, a difference between 
“accidental death” and “death by accidental means” with reference to the inter- 
pretation of the double indemnity or accident clauses of insurance policies, that the 
hetter and sounder view is expressed in Brown vy. Continental Casualty Co., 161 
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La. 229, 232, 108 So. 464, 45 A.L.R. 1521, which should control here; that this 
case is still the law, even though it be said that it is difficult to reconcile the 
holding therein with that of the later case of Parker v. Provident Life & 
Accident Ins. Co., 178 La. 977, 152 So. 583, because in the majority opinion in the 
Parker Case it is expressly stated that the Parker Case is not inconsistent with 
the Brown Case. 

He further states that, even if the defendant’s argument is accepted that 
the petition discloses facts which show that the complications resulted in part 
from disease, the petition still sets forth a cause of action, because this court 
held in De Blieux v. Travelers Ins. Co., 185 La. 620, 170 So. 14, 18, that if the 
disease results from the injury, the insurer is liable under the double indemnity 
clause, although both contribute in causing death. 

Finally, counsel for the plaintiff says the petition does state a cause of 
action for death by accidental means. 

We shall take up these questions in their inverse order, because the district 
court and the Court of Appeal decided the case on the last-mentioned point. 

{1,2] In paragraph 2 of the petition, plaintiff makes the allegation that 
the insured’s “death came violently and suddenly and within the double indem- 
nity provisions of the said attached policy.” In paragraph 4, she states that 
“her husband was not sick prior to his death and was in the enjoyment of the 
same state of health and physical fitness that had been his for years.” In this 
same paragraph, she alleges that while in this state of health and physical fitness, 
on March 19, 1936, her husband visited the dentist, who “extracted several of 
his teeth, preparatory to the making of a plate.” Then follows this sentence: 
“That said extractions constituted an external and violent injury to his jaws 
and gums; that through unexpected and accidental complications from said extrac- 
tions, he came to his death the following day.” (Italics ours.) This plainly 
states that there were accidental and unexpected complications which resulted 
from the extractions, causing his death the next day. While it is true she does 
not state what those complications are, and the defendant is entitled to know 
what they are, nevertheless, the petition is not susceptible to an exception of no 
cause of action, because a cause of action for death by accidental means is 
stated. When the petition is vague, uncertain, or indefinite, it is subject to an 
exception of vagueness, but not one of no cause of action. 

The defendant’s intimation that the statement in paragraph 5 of the petition 
that the insured suffered an unusual pain around his heart suggests disease of 
that vital organ can be arrived at only by ignoring the allegations of paragraph 
4, where plaintiff expressly states that he was physically fit and had never been 
sick prior to his death, which occurred the day after his visit to the dentist’s 
othe. 

There are cases which hold that where infection, blood poisoning, and death 
result from the extraction of a tooth by a dentist, death was caused by external, 
violent, and accidental means within the meaning of the double indemnity or 
accident clause of the policy. Francis v. International Travelers’ Ass’n, Tex. 
Civ.App., 260 S/W. 938; Horton v. Travelers Ins. Co., 45 Cal.App. 462, 187 Pa. 
1070; see, also, Cooley’s Briefs on Insurance, p. 5283. 

The Court of Appeal in its opinion states: “The only thing unexpected 
alleged by plaintiff to have occurred is the sudden death of her husband. This 
statement is incorrect. We have pointed out that plaintiff clearly alleged that 
“through unexpected and accidental complications from said extractions” her 
husband’s death occurred. It is our opinion that the plaintiff’s petition alleges a 
cause of action of death by accidental means. Having reached the conclusion that 
the petition states a cause of action, it is unnecessary to consider the other points 
raised. 

For the reasons assigned, the judgment of the Court of Appeal sustaining the 
exception of no cause of action is annulled and set aside, and that exception is 
overruled; that part of the judgment overruling the exception of no right of 
action and annulling the judgment of the district court, which sustained the 
exception of no right of action, is affirmed, and the case remanded to the district 
court for further proceedings consistent with the views herein expressed and 
according to law: appellee to pay all costs of this court. 





‘The Insurance Law Journal, Vol. 91 ' [Aug., 1938 


GOODWIN et al. v. FEDERAL MUT. INS. CO. No. 5572. 
Court of Appeal of Louisiana. Second Circuit. March 8, 1938. 
Rehearing Denied April 1, 1938. 
Writ of Certiorari and Review Denied May 2, 1938. 
180 Southern Reporter 662. 
1. INSURABLE INTEREST. 
A parent has an “insurable interest” in the life of his child, and vice versa 
(For other cases, see Insurance, Dec. Dig. § 116[2].) 
2. INSURABLE INTEREST 

Each spouse has an “insurable interest” in the life of the other spouse, 
because of love and affection and the reciprocal duty of support 

(For other cases, see Insurance, Dec. Dig. § .116[4].) 

3. INSURABLE INTEREST. 
Cousins per se have no “insurabe interest” in the lives of each other. 
(For other cases, see Insurance, Dec. Dig. § 116[1].) 

4. CREDITOR. 
A creditor has an “insurable interest” in the life of his debtor. 
(For other cases, see Insurance, Dec. Dig. § 116[5].) 

5. WAGER. 

Unless there is reasonable ground, founded on beneficiary’s relations with 
insured, that he will be benefited by continuance of insured’s life or sustain loss 
by his death, beneficiary has no “insurable interest” in insured’s life, and the 
insurance contract, being a contract of wager, is void. 

(For other cases, see Insurance, Dec. Dig. § 116[1].) 

6. WAGER. 

Beneficiaries of life policies, who were only remotely related to aged insured 
by affinity, were not his creditors, and took out policies and paid high premiums 
when insured was practically helpless and was a charge to beneficiaries, had no 
“insurable interest” in insured’s life, and hence policies were void. 

(For other cases, see Insurance, Dec. Dig. § 116[1].) 

7. INSURABLE INTEREST. ae 

That insurer attempted to cancel life policies on ground that applications 
were not signed by insured did not estop insurer from denying liability on ground 
that beneficiaries had no insurable interest, especially in absence of evidence that 
insurer knew beneficiaries had no insurable interest when it attemped cancellation 

(For other cases, see Insurance, Dec. Dig. § 117.) 

8 ESTOPPEL. Bae : Gs 

As respects whether insurer was estopped to deny liability on life policies 
on certain ground because of attempted cancellation of policies on another ground, 
estoppel of such character is not sustainable unless party has been induced to rely 
on asserted facts or representations and to act to his detriment, or as he would 
not have acted but for his reliance. 

(For other cases, see Insurance, Dec. Dig. § 395.) 

Appeal from First Judicial District Court, Parish of Caddo; E. P. Mills, 
Judge. 

Suit on two life policies by Sam C. Goodwin and another against the Federal 
Mutual Insurance Company. From judgments for plaintiffs, defendant appeals 

Modified. 

L.. L. Lockard, of Shreveport, for appellant. 

Irion & Switzer, of Shreveport, for appellees. 

TALIAFERRO, Judge. 

Defendant issued two policies on the life of Mose J. Boggs on August 2 
and 5, 1935, respectively. He was then at least 75 years old. One policy is for 
$500. Plaintiff C. G. Goodwin is named therein as beneficiary. The other 
policy on its face is for $1,000. It was intended to be for only $500. Plaintiff 
Sam C. Goodwin is designated beneficiary therein. Boggs died on November 
17, 1936. The beneficiaries submitted to the insurer the usual proof of death 
and made demand for payment of the face amounts of the policies. This being 
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refused, suit was instituted to recover said amounts, with interest and statutory 
penalties. It is alleged that the insured was a cousin of the plaintiffs. 

Defendant denied liability under the policies and tendered back the premiums 
paid thereon. It specifically denied that the insured was to any extent related 
by blood or marriage to the beneficiaries. In support of its denial of liability, 
defendant avers that Boggs did not apply for the insurance stipulated in said 
policies and did not sign the applications therefor, nor did he pay any premiums 
thereunder; but, on the contrary, alleged that said applications were originated 
by plaintiffs, the insured’s name thereon was signed by them or by some one at 
their instance, and that they paid said premiums personally; that the benefi- 
ciaries were to no extent dependent upon the insured and were not his creditors, 
and therefore had no reasonable expectation of profit or benefit from his con- 
tinued life; that the blank spaces in said applications, which, if properly filled 
out, would disclose the relationship of the insured to the said beneficiaries, were 
not filled out, and defendant was not advised when the policies issued that no 
relationship existed between them. Bearing upon the defense of lack of insur- 
able interest, the answer further declares: 

‘“* * * Respondent shows that Mose J. Boggs was an old man in his dotage, 
in very poor financial circumstances, unable to attend to himself adequately, or 
to provide for his material wants, and that petitioners caused these policies to 
be issued on the life of this old man as a wagering contract and as such, the 
policies are against public policy and reprobated in the law and not enforceable, 
and your respondent especially pleads lack of insurable interest as above set 
forth.” 

It is additionally alleged by defendant that on November 15, 1936, two days 
prior to Boggs’ death, plaintiffs, apprehensive of their right to collect said 
policies because of the deception practiced by them in procuring their issuance, 
called at defendant’s office in the city of Shreveport and for the first time made 
known to defendant the fact that Boggs had not signed the said applications; 
that on investigation this information was confirmed; whereupon, on the morning 
of November 17th, before the death of the insured, a registered notice was 
posted to him advising him that the policies had for said cause been canceled, 
and a check for the amount of premiums paid was enclosed therewith. 

Other specific defenses are set up. These are omitted here, as we are 
clearly of the opinion that the defense of lack of insurable interest is well founded. 

Plaintiffs filed a plea of estoppel, based upon the fact that defendant endeav- 
ored to cancel the policies on the sole ground that the applications therefor 
were not signed by the insured; and that, having thus proceeded, it is precluded 
from denying liability on any other ground. 

From judgments for plaintiffs as prayed for, defendant appealed. 

Mose J. Boggs was an impecunious old bachelor. For fifteen or twenty 
years prior to his death he lived continuously in the home of the father and 
mother of plaintiff Sam C. Goodwin. He survived them both. He was consid- 
erred one of the family, but was no relation to any of them, save a cousin by 
marriage. He was charged no board. Until some three years prior to his death, 
he tilled small acres of land and produced crops thereon and no rent charge 
was made against him. He worked the gardens of his benefactors and performed 
other chores about the place. Even these activities on his part were not required 
as a condition to his living in the family home and being provided for in 
— = part. On this score, plaintiff C. G. Goodwin, a son of Sam C. Goodwin, 
testified : 

“QO. How did he get his clothes, shelter and food? A. Through the family. 

“QO. Did they charge it to him or give it to him, or what? A. He was not 
charged for it; we figured that was his home and what was due him, food and 
clothes for what he did. 

“Q. Did he do much work in the last two or three years of his life, do any 
productive work, make any money? A. Nothing, only just a little truck patch, 
worked a garden. 

“Q. Where did he get the property on which to work the garden? A. The 
Goodwin estate there.” 

Defendant’s agents learned of Boggs’ status through a friend of the Goodwin 
family and solicited plaintiffs to take out insurance in their favor on his life. 
The applications were filled out by one of these agents. Boggs’ name was signed 
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thereto by one of the plaintiffs. He was not consulted about the matter and only 
knew that the insurance had been effected nearly a year thereafter. He registered 
no protest, so far as the record discloses. Defendant’s agents assumed that Boggs 
was a relative of the named beneficiaries, but there is no testimony in the record 
to disclose that they so represented themselves to said agents. It is shown that 
defendant never objected, in fact acquiesced in the practice of its agents accepting 
applications for insurance signed only by the designated beneficiary, where such 
beneficiary was related to the insured, or was his creditor. In the present case, 
the insured was not related by blood, and only remotely by affinity to the bene- 
ficiaries. He was under no financial obligation to either. He never lived in 
the home of either. When the elder Goodwin (father of Sam) died, Boggs con- 
tinued to live in the family home with Mrs. Goodwin and her widowed daughter. 
Following Mrs. Goodwin’s death, his residence was unchanged and remained 
so until his death. These facts clearly disclose lack of insurable interest in the 
life of Boggs by either plaintiff. 

Although the question, what constitutes an insurable interest? has been 
much discussed by law writers and courts and frequently adjudicated in particular 
cases, yet no comprehensive definition of the term may be given. This is especially 
true as to life insurance. The term has been defined as follows: 

“An insurable interest in the life of another is such an interest arising from 
the relations of the party obtaining the insurance, either as creditor, or as surety 
for the assured, or from the ties of blood or marriage to him, as will justify a 
reasonable expectation of advantage or benefit from the continuance of his life; 
natural affection in cases of blood ties being sufficient. Home Mut. Ben. Ass’n 
v. Keller, 148 Ark. 361, 230 S.W. 10. 11; A®tna Life Ins. Co. v. Kimball, 119 
Me. 571, 112 A. 708.” 4 Words and Phrases, Third Series, page 347. 

[1-4] It is generally held that a parent, because of the close ties of blood, 
has an insurable interest in the life of a child, and vice versa. The same may be 
said of husband and wife on account of love and affection, and the reciprocal 
duty of support. The authorities disagree sharply as regards brothers and sisters. 
Cousins per se have no insurable interest in the lives of each other. A creditor 
has an insurable interest in the life of his debtor. 

Couch’s Encyclopedia of Insurance Law, vol. 1, § 294, contains this very 
lucid discussion of the question of what constitutes an insurable interest, and 
kindred questions arising from a policy where such interest is not present: 

“It seems clear that an insurable interest in the life of another is not property. 
And, generally speaking, it may be said that an insurable interest in life 1s 
manifested where the person claiming it has a direct pecuniary claim on the life 
as a dependent, a creditor, a partner, a surety, or the holder of a contract right 
or obligation, or where, from the blood or affinity relationship between them, 
there is a definite and reasonable expectation that benefit will result to one 
from the continuance of the life of the other. As subsequently shown, however, 
a pecuniary interest is not always regarded as essential in the case of close blood 
relationship. In the first place, the interest, to be insurable, must be one in 
favor of the continuance of the life, and not an interest in its loss or destruction. 
Also, this interest in the continuation of the life constitutes an essential element 
of the contract, although such interest need exist only at the inception of the 
risk. And the interest must be such that a contract of insurance based thereon 
will not be regarded as a wager. This means that there must be a_ reasonable 
ground to expect some benefit or advantage from the continuance of the life of 
the insured, * * * 

“(Section 295) But it is now almost universally held in the different. states, 
either by force of statutory regulations, or upon general principles of public 
policy, or similar grounds, that an insurable interest is necessary to the validity 
of a policy, no matter what may be the subject-matter, and that if no insurable 
interest exists, the contract is void. To illustrate, a policy on property wherein 
the insured has no interest or title is void, and no recovery can be had thereon 
in case of loss, either by the insured or his assignee, and notes given for. the 
premiums on such policies are void for want of a consideration. Likewise, the 
almost universally accepted rule is that a party insuring a human life must have 
an insurable interest therein if the insurance is effected for his own benefit, or the 
policy will be void; and he must prove such interest in order to recover, since 
public policy does not permit one having no insurable interest to procure a policy 
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of insurance upon the life of a human being and pay the premium as a speculation, 
or on a chance of collecting the insurance money. This is upon the theory that 
the public has an interest, independent of the consent and concurrence of the par- 
ties, that no inducement shall be offered to one man to take the life of another: 
The parties to a contract of insurance cannot, even by solemn agreement, over- 
ride the public policy which requires the beneficiary to have an insurable interest. 
Much less does mere knowledge upon the part of the insurer, or its authorized 
agent, of lack of insurable interest, relieve the insured from establishing such 
an interest as a condition precedent to recovery on the policy, since the doctrine 
of waiver cannot apply, for an insurance company cannot be held to a contract of 
insurance on the principle of waiver, where it could not make such a contract 
in the first instance. In fact, policies which are wagers, because of the fact 
that the persons who procure them have no insurable interest, will not be 
enforced, even though the insurer had knowledge of the facts at the time of 
issue, since it cannot estop itself to plead no insurable interest, for the reason 
that the court will not aid either party in enforcing a contract which is void 
as against public policy. Again, an incontestable clause in an insurance policy 
does not prevent the insurer from defending on the ground that it was issued 
to one having no insurable interest, and is, therefore, void as against public policy.” 

To the same effect are 32 Corpus Juris, p. 1111; Cooley’s Briefs on 
Insurance, vol. 1, p. 128, 2d Ed. 

The rule is tersely given in 14 Ruling Case Law, § 96, to wit: 

“But in all cases there must be a reasonable ground, founded on the relations 
of the parties to each other, either pecuniary or of blood or affinity, to expect 
some benefit or advantage from the continuance of the life of the assured. 
Otherwise the contract is a mere wager, by which the party taking the policy is 
directly interested in the early death of the assured. The essential thing is that 
the policy shall be obtained in good faith, and not for the purpose of speculating 
on the hazard of a life in which the insured has no interest.” 

[5] It is obvious from these quotations, unless there is reasonable ground 
founded on the beneficiary’s relations with the insured that he will be benefited 
by the continuance of the insured’s life or sustain loss by his death, there is 
absent an insurable interest, an indispensable quality to the validity of the 
contract of insurance. If this quality is absent, the contract becomes one of 
wager, and null and void because reprobated by law and contrary to public 
policy. 

[6] In the present case, it is inconceivable that either beneficiary could have 
been benefited and any advantage come to them by the continuance of the assured’s 
life. His death entailed no loss to them. He was practically helpless when the 
policies issued: in fact, he was then a charge to them. At times he was supported 
to some extent by government relief. Premiums paid by them to procure and 
keep alive the policies were very high. They evidently endeavored to effect the 
insurance for the purpose of “speculating on the hazard of a life.” This being 
true, the policies ab initio were void and without legal effect. Washington v. 
Victory Industrial Life Insurance Company of Louisiana, La.App., 146 So. 766; 
Robinson v. Washington Fidelity National Life Insurance Company, 16 La.App. 
280, 134 So. 115. 

In Rombach v. Insurance Company, 35 La.Ann. 233, 48 Am.Rep.239, the court 
heid that, without a pecuniary interest, a son-in-law has not an insurable interest 
in the life of his mother-in-law. Inter alia, the court said: 

“The insurable interest in the life of another is a pecuniary interest. A 
policy of insurance, procured by one for his own benefit upon the life of another, 
the beneficiary being without interest in the continuance of the life insured, 
is against public policy and therefore void.” 

In Evans v. Life Insurance Company, La.App., 148 So. 264, 265, Judge 
Higgins, now a member of the Supreme Court, employed this very definite 
language in disposing of a controversy very much like the present one: “We 
find that plaintiff caused the policy to be issued upon the life of the deceased, 
named himself as beneficiary, and paid the premiums thereon. Under the law 
when a policy of life insurance is taken out by a third person, who is not related 
to the insured within the degree of consanguinity as to create an insurable interest 
per se, and he has himself named as beneficiary and paid the premiums, the 
policy is void as being against public policy, the beneficiary not having an insur- 
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able interest in the life of the insured.” He cited many authorities to sustain 
what he said. 

Plaintiffs cite and rely upon several cases from as many courts of other 
states of the union. These are persuasive but not controlling here, especially in 
view of the facts of this case, we find them to be established, and the expressions 
of our own courts pertinent to the paramount issue of the case. 

[7,8] The plea of estoppel is alternatively urged upon us..We do not 
think it well founded. The fact that defendant wrote the insured and the bene- 
ficiaries that the policies were canceled for one reason does not bar it from urging 
this and other reasons in defense of the effort to hold it liable on the contracts. 
Estoppel of this character is not sustainable unless a party has been induced to 
rely upon asserted facts or representations and thereby moved or acted to his 
detriment, or in a manner he would not have done but for his reliance upon 
such asserted facts or representations. These necessary elements of succesful 
estoppel are wholly lacking here. The policies were ab initio void. They were 
void because their issuance violated a well-established rule of public policy. Legal 
vitality could not be breathed into them by the failure of the insurer to assign 
at once all reasons for their cancellation, even should it be conceded that lack of 
insurable interest in the beneficiaries was then known to the insurer. The record 
does not convince us that defendant had such knowledge when the policies were 
sought to be cancelled. 

It is admitted that defendant made legal tender of $135, the amount of 
premiums paid by plaintiffs on the policies, prior to and since this suit was filed. 
They are each entitled to judgment for one-half of this amount only. 

For the reasons herein assigned, the judgments appealed from are each 
reduced to $67.50, without interest. Plaintiffs are cast for all costs. 


FINEGAN v. PRUDENTIAL INS. CO. OF AMERICA. 


Supreme Judicial Court of Massachusetts. Suffolk. April 4, 1938. 
14 Northeastern Reporter (2d) 172. 


2. ASSIGNMENT. 


Assignments of life insurance policies by insured and his wife jointly passed 


latter’s rights therein as beneficiary to extent fixed by assignments, though insured 

could not take away wife’s rights by assigning policies, in absence of provisions 

therein empowering him to give assignee any rights superior to those of beneficiary. 

G.L.(Ter.Ed.) c. 175, §§ 125, 126. : 
(For other cases, see Insurance, Dec. Dig. § 205.) 

3. ASSIGNMENT. 


An assignment of life insurance policy may be made so as to bind beneficiary 
by written instrument not under seal nor accompanied by delivery of policy, if 
other requirements are met, as important thing is the act and evidence of intent 
and formalities are immaterial. 

(For other cases, see Insurance, Dec. Dig. § 209.) 

11. ASSIGNMENT. 


The beneficiary of life insurance policies was not bound by memorandum of 
agreement, not signed by her, between insured and corporation to which insured 
and beneficiary assigned policies, and binding effect of such assignments was not 
destroyed by such agreement, even if assignee’s interest in another corporation, 
of which insured was principal stockholder, was enlarged thereby, in absence of 
showing that provision in memorandum for assignment of insured’s interest in 
policies as security for his guarantee of payment of latter corporation’s indebtedness 
to assignee was inconsistent with assignments or that assignee intended to relin- 
quish its rights thereunder. 

(For other cases, see Insurance, Dec. Dig. § 222.) 


12. ASSIGNMENT. 


A corporation, to which life insurance policies were assigned by insured and 
beneficiary by instruments entitling assignee to proceeds of policies “as their interest 
may appear in” corporation of which insured was principal stockholder, was entitled 
to entire amount of policies, paid into court by insurer filing interpleader petition 
in beneficiary’s action on policies, where such corporation’s aggregate indebtedness 
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to assignee exceeded amount of such fund at date of insured’s death. G.L. 
(Ter.Ed.) c. 231, § 40. 

(For other cases, see Insurance, Dec. Dig. § 222.) 
13. ASSIGNMENT. ‘ ati 

A change in form of corporation’s indebtedness, secured by its principal stock- 
holder’s and his wife’s assignments to its creditor of his life insurance policies 
naming wife as beneficiary, by substitution of notes, entered in creditor’s notes 
receivable ledger, for open account, carried in creditor’s books as account receiv- 
able, did not affect creditor’s rights under such assignments. 

(For other cases, see Insurance, Dec. Dig. § 222.) 
14. CREDITOR. : ; ee p ab ‘i 

The “interest” of creditor of corporation of which insured was principal stock- 
holder within meaning of insured’s and beneficiary’s assignments of life insurance 
policies to creditor “as their interest may appear” in such corporation was not 
destroyed by latter’s bankruptcy adjudication, on which assignee filed claim as 
unsecured creditor and received dividends thereon. 

(For other cases, see Insurance, Dec. Dig. § 222.) 
15. CREDITOR. ; ; 

The “interest” of assignee of life insurance policies in corporation, of which 
insured was principal stockholder, as creditor thereof, within meaning of instru- 
ments assigning policies to creditor “as their interest may appear in” such cor- 
poration, was not destroyed by dissolution of corporation. St. 1932, c. 139. 

(For other cases, see Insurance, Dec. Dig. § 222.) 


Report from Superior Court, Suffolk County; Swift, Judge. 

Action of contract by Anna G. Finegan against the Prudential Insurance 
Company of America on seven life insurance policies, in which defendant filed a 
petition of interpleader, on which Samuel Cabot, Inc., was made a defendant. On 
report. 

Judgment for defendant Samuel Cabot, Inc., for the amount of a fund paid 
into court by defendant insurance company. 

R. F. Barrett, of Boston, for plaintiff. 

F. W. Crocker, of Boston, and W. F. Coleman, for defendant. 

FreLp, Justice. 


nc 


This is an action of contract brought against an insurance company on seven 
insurance policies, in each of which the plaintiff was named as beneficiary, issued 
by the defendant on the life of the plaintiff’s husband, John C. Finegan, who died 
June 16, 1935. The defendant filed a petition of interpleader under G.L.(Ter.Ed.) 
c. 231, § 40, in which it admitted liability for the amount claimed in the declara- 
tion, alleged that this amount was claimed by Samuel Cabot, Inc., and that the 
defendant had no interest in the subject matter of the controversy, and petitioned 
the court to order said Samuel Cabot, Inc., herein referred to as the claimant, 
to be made a defendant. See Dixon v. National Life Ins. Co., 168 Mass. 48, 49, 
46 N.E. 430. The original defendant paid into court the sum of $21,979.40, the 
undisputed amount of its liability under the policies. The claimant answered claim- 
ing the entire fund by virtue of assignments of the policies, and, in the alter- 
native, the sum of $7,153.51, the amount—as the parties have agreed—paid hy the 
claimant between February 20, 1929, and February 21, 1935, as premiums and interest 
on loans on the policies. 


There was a pre-trial hearing, and, by the terms of the report, the “pre-trial 
agreement between counsel may be considered * * * as part of the record.” See 
Fanciullo v. B. G. & S. Theatre Corporation, Mass., 8 N.E.2d 174; Eckstein v. 
Scofi, Mass. 13 N.E.2d 436. Thereafter there was a trial. (Nothing in the 
record suggests that the case was not tried in accordance with the “pre-trial agree- 
ment.” Compare Capano v. Melchionno, Mass., 7 N.E.2d 593.) The plaintiff, 
at the close of the evidence, made a motion for a directed verdict in her favor in 
the amount of $21,979.47, and the claimant made a motion for a directed verdict 
in its favor in the same amount. The judge denied both motions and directed a 
verdict for the plaintiff “in the sum of $14,825.06,” and for the claimant “in the 
sum of $7,163.51.” (sic) Both the plaintiff and the claim excepted. The plaintiff 
also excepted to the admission of certain evidence and the claimant excepted te 
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the exclusion of certain evidence. The judge reported the case on the stipulation 
that if his ruling “with reference to the disposition of the said fund is correct 
an order may be issued that said $14,825.96 be delivered to the plaintiff * * * and 
the sum of $7,153.51 be delivered to the * * * [claimant],” but if “the rulings * * * 
are not correct, then such order may be entered * * * as justice may require.” 

The pre-trial report was as follows: “It is admitted that the Prudential Insur- 
ance Company of America issued seven policies on the life of John C. Finegan, 
the dates, numbers and amounts of which are set forth in the various counts of 
the plaintiff's declaration. John C. Finegan died June 16, 1935. The amount due 
on these policies was $21,779.47 and this amount together with interest making the 
total amount $21,979.40 has been paid into court. The plaintiff was named the 
beneficiary in each of these policies and claims the entire fund as beneficiary. 
Samuel Cabot, Inc. claims the entire amount by virtue of assignments of each of 
the seven policies under date of February 26, 1929—(which the plaintiff Finegan 
claims were not valid and subsisting as of the date of the death of John C. 
Finegan.) These assignments will be produced by the defendant at the trial. 
No question is raised but these are each signed by both John C. Finegan and Anna 
G. Finegan. On March 2, 1929, John C. Finegan and Samuel Cabot, Inc., entered 
into a written agreement which will be produced at the trial by the defendant. 
The issues of fact to be tried are: 1. Was there any consideration for the assign- 
ment? 2. The amount of the indebtedness from the John C. Finegan Co. to Samuel 
Cabot, Inc. 3. Whether at the date of the death of John C. Finegan there was any 
indebtedness due from John C. Finegan Co. to the Cabot Co., and whether as of 
the date of the death the Cabot Co. had any interest in the John C. Finegan Co. 
So far as the language in the assignments, ‘as their interest may appear in the John 
C. Finegan Co.’ is concerned, the Cabot Co. agrees that the interest referred to was 
the interest of the Cabot Co. as a creditor of John C. Finegan Company.” 

[1] The amount due on the policies was payable to the plaintiff as the bene- 
ficiary named therein unless the claimant was entitled to the whole, or a part 
thereof, by reason of assignments of the policies or by reason of the payment by 
the claimant of premiums and interest on loans on such policies. The burden of 
establishing its claim to the whole or any part of the amount due on the policies 
was on the claimant. See Kochanek v. Prudential Ins. Co. of America, 262 Mass. 
174, 179, 159 N.E. 520. 

The effect of the ruling of the trial judge with respect to the disposition of 
the fund in controversy is that as matter of law the burden of proof resting on 
the claimant was sustained as to the amount paid by it as premiums and interest 
on loans, but that the agreed facts and evidence did not warrant a finding that the 
burden was sustained as to any larger amount. The claimant contends not only 
that a finding in its favor for the entire amount of the fund was warranted, but 
also that such a finding was required as matter of law. The plaintiff contends that 
the agreed facts and evidence did not require or even warrant a finding in favor 
of the claimant in any amount. 

A finding in favor of the claimant for the entire amount of the fund paid into 
court was required as matter of law. 

First. There were assignments of the policies to the claimant binding on the 
plaintiff. 

{2] The record does not disclose that the policies in question were introduced 
in evidence at the trial. Nor is it shown that they were delivered to the claimant. 
However, a separate written assignment of each of these policies, dated February 
26, 1929, admittedly signed by John C. Finegan and by the plaintiff, was introduced 
in evidence. The case appears to have been tried on the basis that these assign- 
ments were in the possession of the claimant. They were not under seal. Each 
of them, purported to be signed by John C. Finegan, as the insured, and by the 
plaintiff, his wife, as beneficiary, recites “For Value Received, I hereby assign and 
transfer unto Samuel Cabot, Inc.” the policy of insurance therein referred to “upon 
the life of John C. Finegan of Boston, Mass. as their interest may appear in the 
John C. Finegan Co. * * * subject to the conditions of the said policy, and to the 
rules and regulations of said Company,” and recites that the assignment is “made 
expressly subject to the lien of the Company on said policy for any indebtedness 
of the insured” at the time the assignment is filed with the company. Within 
these limitations, and others not here material, the written assignments clearly 
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purported to assign to the claimant the rights in the policies both of the insured 
and of the beneficiary. It is not contended that the rights of the insured in the 
policies were not assigned to the claimant, subject to limitations stated in the writ- 
ten assignments and in the “memorandum of agreement,” lereinafter referred to. 
There is, however, no evidence of the extent of his rights in the policies and no 
evidence of any provision therein empowering him to give to an assignee any 
rights superior to those of the beneficiary. See Goldman v. Moses, 287 Mass. 393, 
395, 396, 191 N.E. 873. So far as appears, therefore, the insured could not, by 
assignments made by him, take away from his wife, named as beneficiary in the 
policies, her rights in such policies. G.L.(Ter.Ed.) c. 175, §§ 125, 126; Witherington 
v. Nickerson, 256 Mass. 351, 152 N.E. 707. But, by assignments of the policies 
in which the plaintiff and the insured joined, the plaintiff’s rights in such policies 
would pass to the assignee to the extent fixed by the assignments. Kendall v. 
Equitable Life Assurance Society of the United States, 171 Mass. 568, 51 N.E. 
464; Connecticut Mutual Life Ins. Co. v. Allen, 235 Mass. 187, 126 N.E. 367. See, 
also, Worthen v. Burgess, 273 Mass. 437, 173 N.E. 530. And by signing the writ- 
ten instruments of assignment the plaintiff purported to join with the insured in 
assigning the policies. 

[3-5] There is no contention that any formal requisites of assignment set forth 
in the policies were not complied with, or that if any such requisites were not 
complied with the assignments were for that reason ineffective as between the 
plaintiff and the claimant. See Goldman v. Moses, 287 Mass. 393, 397, 191 N.E. 
873. And properly it is not contended that an assignment binding upon the plaintiff 
could not have been made by an instrument in writing not under seal and not 
accompanied by delivery of the policy if other requirements of an assignment 
binding upon the plaintiff were met. See Richardson v. ‘White, 167 Mass. 58, 60, 
44 N.E. 1072: Herman v. Connecticut Mutual Life Ins. Co., 218 Mass. 181, 185, 
105 N.E. 450, Ann.Cas.1916A, 822; 2 Williston, Contracts (Rev.Ed.) §§ 424, 430; 
Am.Law Ins. Restatement, Contracts, § 157. “The important thing is the act and 
the evidence of intent; formalities are not material.” Cosmopolitan Trust Co. 
v. Leonard Watch Co., 249 Mass. 14, 19, 143 N.E. 827, 829. And the written 
assignments, admittedly signed by the plaintiff, in the possession of the claimant, 
named therein as assignee, were prima facie evidence of delivery thereof with an 
intention on the part of the plaintiff that such assignments should be operative 
according to their terms. See Ward v. Lewis, 4 Pick. 518, 519, 520; Chandler v. 
Temple, 4 Cush. 285; 287; Perley v. Perley, 144 Mass. 104, 107, 10 N.E. 726; Jones 
v. New York Life Ins. Co., 168 Mass. 245, 246, 247, 47 N.E. 92. This evidence 
was not met or controlled by the evidence that the assignments were delivered by 
the insured to an attorney for the claimant (though, as the record recites, there 
was no evidence that the insured was the agent of the plaintiff), the evidence that 
“Samuel Cabot, Inc., or its officers, agents and attorneys had no business dealings 
or conversations with Anna G. Finegan, the plaintiff, and paid nothing to said 
Anna G. Finegan,” or any other evidence or facts agreed. There was no evidence 
that the written assignments were delivered to the claimant in violation of any 
right of the plaintiff. 

[6] 1. The principal contention of the plaintiff relating to the validity or bind- 
ing effect upon the plaintiff of the purported assignments of her rights in the pol- 
icies to the claimant is that there was no consideration for such assignments. 
Indeed, according to the pre-trial report, the only issue of fact relating to the 
validity or binding effect of the assignments was whether there was any consid- 
eration therefor. The claimant contends that there was consideration for the assign- 
ments by fhe plaintiff. On this issue the claimant must prevail. The burden of 
proving a consideration sufficient to make the assignments effective as between 
the claimant and the plaintiff rested upon the claimant and this burden as a 
matter of law was sustained. 

[7, 8] The recital in each assignment that the assignment was made “For 
value Received” must be regarded as a recital by the plaintiff. This recital, being 
in the nature of an admission by her, was prima facie evidence of the fact recited 
—that she received “value” for the assignment. A recital in a written instrument 
of the receipt of a stated and sufficient consideration, even in the conventional 
phrase “one dollar and other valuable consideration,” is prima facie evidence of 
consideration, though it is not conclusive where met or controlled by other evi- 
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dence, as ordinarily is permissible. Cochran v. Duty, 8 Allen 324; Way v. Greer, 
196 Mass. 237, 244, 245, 81 N.E. 1002; Am. Law Ins. Restatement, Contracts, § 
82; 1 Williston, Contracts, Rev.Ed., § 115B. Compare Farquhar v. Farquhar, 194 
Mass. 400, 405, 80 N.E. 054; Budro v. Burgess, 197 Mass, 74, 76, 83 N.E. 318. We 
think the same rule applicable to the equally conventional but less definite recital 
“value received.” It has been said that these words in a promissory note “imported 
a consideration” (Tremont Trust Co. v. Brand, 244 Mass. 421, 422, 138 N.E. 564) 
and that they are prima facie evidence of consideration (Noxon v. DeWolf, 10 
Gray 343, 346; Chaltas v. Chronis, 261 Mass. 221, 224, 158 N.E. 757; see, also, 
Burnham v. Allen, 1 Gray 496, 500), though a promissory note, by reason of its 
nature, even without such words, imports consideration. ‘Townsend v. Derby, 
3 Metc. 363, 364; Dean v. Carruth, 108 Mass. 242, 244. In Parish v. Stone, 14 
Pick. 198, 201, 25 Am.Dec. 378, however, though the instrument before the court 
was in the form of a promissory note, it was said by Chief Justice Shaw that it 
“is now well settled, that to support a promise or other contract, not under seal, 
as a contract binding in law, there must be a legal consideration; and in the 
application of this rule it is quite immaterial whether the contract be by parol 
or in writing. The law however attributes so much force and effect to the formal 
written contract, and to the words ‘value received,’ as to presume, in the absence 
of proof, that there was a valuable consideration for the promise.” See, also, 
Whitney v. Stearns, 16 Me. 394, 397; Frank v. Irgins, 27 Minn. 43, 45, 6 N.W. 
380; Eastern Plank Road Co. v. Vaughan, 14 N.Y. 546, 555; Thrall v. Newell, 19 
Vt. 202, 206, 47 Am.Dec. 682. Though the words “For Value Received” may be too 
indefinite to constitute a statement of the consideration where such a statement 
is necessary, they are not too indefinite to constitute an admission that consideration 
of some kind has been received. Compare 2 ‘Williston, Contracts, Rev.Ed., § 573. 

[9] The circumstances attending the transaction by which the plaintiff purported 
to join with the insured in assigning the policies are not shown, except that there 
was evidence that no representative of the claimant had any business dealings 
or other conversation with the plaintiff or paid anything to her. There could have 
been a sufficient consideration without any payment to her. Consideration for 
an assignment need not move to the assignor—in the ordinary sense of those words 
—if furnished in accordance with a bargain made by such assignor. See Palmer 
Savings Bank v. Ins. Co. of North America, 166 Mass. 189, 195, 196, 44 N.E. 
211, 32 L.R.A. 615, 55 Am.St:Rep. 387; Hare & Chase, Inc., v. Commonwealth Dis- 
count Corporation, 260 Mass. 134, 136, 156 N.E. 893; Am. Law Inst. Restatement, 
Contracts, § 75, subsection 2; 1 Williston, Contracts, Rev.Ed., § 113. See, also, 
Connecticut Mutual Life Ins. Co. v. Allen, 235 Mass. 187, 190, 126 N.E. 367; 
Worthen v. Burgess, 273 Mass. 437, 173 N.E. 530; Shea v. AEtna Life Ins. Co., 
Mass., 198 N.E. 909. And such a bargain could have heen made in behalf of the 
plaintiff by a person whom she had authorized or clothed with apparent authority 
to do so. Nothing in the evidence met or controlled the prima facie evidence of 
the receipt by the plaintiff of consideration for the assignment of her rights in 
the policies to the claimant. 

Whether, in the absence of consideration for the assignments by the plaintiff 
of her rights in the policies, these assignments were, or could have been found 
to be, binding upon her need not to be decided. See Herman v. Connecticut Mutual 
Life Ins. Co., 218 Mass. 181, 186, 187, 105 N.E. 450, Ann.Cas.1916A, &22. 

[10, 11] 2. The plaintiff bases a further contention that there was no binding 
assignment by the plaintiff of her rights in the policies upon facts disclosed by 
the evidence relating to a written agreement described as a “memorandum of 
agreement.” This “memorandum of agreement” was introduced in evidence sub- 
ject to the exception of the plaintiff. The plaintiff now makes no contention that 
this instrument was improperly admitted in evidence and we treat this exception 
as waived.” This “memorandum of agreement” admittedly was signed by the 
insured and by the claimant. It was not signed by the plaintiff and there was 
no evidence that she had anything to do with it. The record recites as “testimony” 
that “on March 2, 1929, Mr. Finegan delivered seven assignments * * * [the 
written assignments introduced in evidence] to an attorney for Samuel Cabot, Inc., 
and Mr. Finegan signed * * * [the memorandum of agreement]. As a result of 
this Cabot, Inc., advanced sums of money to Finegan Company and subsequent 
to this agreement paid: premiums and interest on the seven policies. * * * [The] 


diss: 
insu 





Life] Finegan v. Prudential Ins. Co. of America 395 


credit manager of Samuel Cabot, Inc., does not say that the execution of * * * 
[the written assignments] was a separate transaction from the signing of * * * 
[the memorandum of agreement] but says it is very intimate with the execttion 
of * * * [the memorandum of agreement]. He says that * * * [the memorandum 
of agreement] and * * * [the written assignments] are separate and distinct 
instruments but says the assignments are referred to in clause four of * * * [the 
memorandum of agreement] and nowhere else and that the insurance assignments 
were executed February 26, 1929.” The “memorandum of agreement,” after 
reciting that the insured was the “chief stockholder, president and treasurer” of 
the John C. Finegan Company, states that in consideration of the claimant’s “grant- 
ing a two-year extension upon the present overdue indebtedness of the Company,” 
and advancing certain sums of money, the insured agreed to “personally guarantee 
payment of all the present indebtedness” of the company to the claimant, and of 
the indebtedness to be incurred for such advances and, as “security for said guar- 
antee,” assigned to the claimant his interests in the insurance policies here in ques- 
tion and in certain shares of stock in the company. 

It is the plaintiff’s contention that she is not bound by this “memorandum of 
agreement” and, also, that by accepting it the claimant relinquished the rights, 
if any, which it acquired by the assignment of the plaintiff’s rights under the 
policies. The plaintiff was not bound by the “memorandum of agreement” to 
which she was not a party. The claimant's rights under the plaintiff’s assign- 
ments could not be enlarged by such an agreement, except as directly or 
indirectly the “interest” of the claimant in the John C. Finegan Company, within 
the meaning of the written assignments, was thereby enlarged. The rights of 
the claimant to the proceeds of the policies as against the plaintiff are fixed 
by the terms of those assignments. According to these terms, the “interest” of 
the claimant “in the John C. Finegan Co.” is the “interest” which “may appear” 
—obviously meaning such “interest” determined as of the date of the death of 
the insured, when the policies were to be paid. The statement in Atlas Reduc- 
tion Co, v. ‘New Zealand Ins. Co., 8 Cir., 138 F. 497, 504, 9 L.R.A.N.S., 433, with 
respect to the words “as their interest may appear,” indorsed on a policy of 
fire insurance, when standing alone, is applicable. It was there said that these 
words “are plainly prospective, and refer, not to an interest existing at the time 
when the indorsement was written, but to such interest as may appear at the 
time of the loss, if any, without regard to the character of the interest, or the 
time when it may have arisen.” See Richardson v. White, 167 Mass. 58, 60, 44 
N.E. 1072. Consequently, even if as a result, direct or indirect, of the agree- 
ment embodied in the “memorandum of agreement” the “interest of the claimant 
in the John C. Finegan Company was enlarged after the assignments by the 
plaintiff, the binding effect of such assignments was not destroyed thereby.” 
And the pravision in the “memorandum of agreement” that the insured’s interest 
in the policies is assigned as security for his personal guaranty of payment of 
the rn rs of the John C. Finegan Company to the claimant is not on its 
face, or shown by evidence to be, inconsistent with the terms of the —— 
made by the plaintiff. There is nothing in the “memorandum of agreement,” 
elsewhere in the evidence, to show any intention on the part of the claimant ta 
relinquish its rights under such assignments. 


|12, 13] Second. In accordance with the terms of the plaintiff's assignments 
whereby the claimant is entitled to the proceeds of the insurance policies “as 
their interest may appear in the John C. Finegan Co.” the claimant is entitled 
to the entire fund paid into court. 

As already stated, the “interest” of the claimant “in the John C. Finegan 
Co.” is to be determined as of the date of the death of the insured, June 16, 
1935. The claimant concedes that this “interest” is “the interest of the Cabot 
Company as a creditor of the John C. Finegan Company. “ene plaintiff properly 
makes no contention that the “interest” referred to in the assignments does 
not include the “interest” of the claimant as such a creditor. See Richardson v. 
White, 167 Mass. 58, 44 N.E. 1072. She contends, however, that, by reason of 
the bankruptcy of the John C. Finegan Company and also by reason of its 
dissolution, the claimant had no such “interest” at the date of the death of the 
insured, This contention cannot be sustained. 

The parties agreed “that the open account standing on the books of Samuel 
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Cabot, Inc. in February, 1929, as being owed by John C. Finegan Company was 
$13,610.73 * * * that between February 23, 1929, and November, 1929, there was 
paid by Samuel Cabot, Inc., of John C. Finegan Company or on its behalf and for 
its benefit, a total amount of $13,748.69; that during the same period from 
February to November, 1929, the Finegan Company repaid the Cabot Company 
the sum of $2,585, leaving a net amount paid on its behalf for the benefit of 
er to the John C. Finegan Company by Samuel Cabot, Inc., of $11,163.69.” There 
was evidence that “The $13,610.73 indebtedness of John C. Finegan Company 
was carried as an account receivable in the accounts receivable ledger and on 
July 26, 1929, the open account was closed and notes due in October, 1929, March, 
1930, and March, 1931, were taken in substitution of the debts previously due, 
and these notes which were substituted in place of the open account were 
entered in a notes receivable ledger. These notes have not been paid.” This 
change in the form of the indebtedness did not affect the claimant’s rights 
under the assignments. Lennox vy. Murphy, 171 Mass. 370, 374, 50 N.E. 644. 
The aggregate indebtedness of the John C. Finegan Company to the claimant 
was, therefore, $24,774.42—an amount in excess of the amount of the fund paid 
into court as proceeds of the policies. Apart from matters hereinafter con- 
sidered, this was the claimant’s “interest” in the company ‘at the date of the 
death of the insured. 

[14] 1. The “interest” of the claimant in the John C. Finegan Company, 
within the meaning of the plaintiff’s assignments, was not destroyed by the 
bankruptcy of that company. There was evidence that “John C. Finegan Com- 
pany was adjudicated a bankrupt February 24, 1931, and upon the adjudication, 
Samuel Cabot, Inc., filed a claim in bankruptcy as an unsecured creditor and 
received a dividend of $414.25 on a claim of $25,105.92.” And it was agreed 
that there has been no discharge in bankruptcy of the company. 

It is obvious, though the precise nature of the transaction in which the 
plaintiff’s assignments to the claimant were made does not appear, that such 
assignments were made to protect the “interest” of the claimant in the John C. 
Finegan Company—since this “interest” was the measure of the claimant’s right 
to the proceeds of the policies—and that such “interest” was the obligation of 
the company to the claimant, rather than the amount which could be collected 
on account of such obligation. It is a necessary impliction from the language 
of the assignments that they were given as security for such obligation. Neither 
the filing by the claimant, in the bankruptcy proceedings, of a claim as an 
unsecured creditor and the receipt by the claimant of a dividend thereon, nor 
a discharge in bankruptcy, would have cancelled the obligation of the company 
to the claimant to any extent beyond the amount of the dividend received, 
though the claimant’s remedy against the bankrupt would have been at an end. 
See Citizens’ Loan Association v. Boston & Maine Railroad, 196 Mass. 528, 530, 
2 N.E. 696, 14 L.R.A.N.S., 1025, 124 Am.St.Rep. 584, 13 Ann.Cas. 365. The 
present case, where there has been no discharge in bankruptcy, is not less 
favorable to the claimant This case, though differing in its facts from Champion 
v. Buckingham, 165 Mass. 76, 42 N.E. 498, is not distinguishable therefrom in 
principle. It was there held that an assignee of a policy of insurance as security 
for the assignee’s demands as creditor against the insured—the assignor—did not 
lose his rights to the proceeds of the policy by reason of the discharge of the 
insured in bankruptcy or by reason of the assignee’s having proved his claim 
in the bankruptcy proceedings as an unsecured claim and having assented to 
the discharge. See, also, McClintic-Marshall Co. v. New Bradford, 239 Mass. 216, 
222, 223, 131 N.E. 444; Wexler v. Davis, 286 Mass. 142, 144, 189 N.E. 824. 

[15] 2. The “interest” of the claimant in the John C. Finegan Company, 
within the meaning of the plaintiff's assignments, was not destroyed by the 
dissolution of the John C. Finegan Company. There was evidence that “John C. 
Finegan Company was dissolved by chapter 139 of the Acts of 1932. The effec- 
tive date of the act was March 31, 1932, and three years under the Statute 
expired March 31, 1935.” 

Considerations similar to those already discussed in connection with the 
bankruptcy of the John C. Finegan Company are applicable to its dissolution. 
Though by reason of such dissolution the company ceased to exist, even for 
purposes of litigation, and its prior obligations to the claimant could not be 
enforced in legal proceedings against the company, such obligations were 
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not so far cancelled that they cannot be used as the measure of the “interest” 
of the claimant in the company, within the meaning of the plaintiff’s assign- 
ments, which such assignments were designed to protect. See Thornton v. 
Marginal Freight Railway Co., 123 Mass. 32, 34; Cummington Realty Asso- 
ciates v. Whitten, 239 Mass. 313, 324, 325, 132 N.E. 53, 17 A.L.R. 527. See, also, 
Boston Box Co., Inc. v. Rosen, 254 Mass. 331, 334, 150 N.E. 177. 

Third. In view of the conclusion reached it is unnecessary to consider 
whether the claimant has established a right to any part of the proceeds of the 
policies by reason of its having paid premiums and interest on loans. 

[16] Fourth. The only exception to evidence argued by the plaintiff relates 
to the admission of a conversation which the claimant’s president had with the 
insured, prior to the execution of any written agreement with the insured, 
“regarding the account owed by Finegan Company to Cabot Company.” This 
conversation is not specifically identified in the record, but apparently was a 
conversation described in the record under the heading, “Summary of Testi- 
mony.” Since the right of the claimant to the fund is established as matter of 
law without reliance upon this evidence, its admission, even if erroneous, as we 
do not intimate, was not prejudicial to the plaintiff. And in view of the result of 
the case it is unnecessary to consider the claimant’s exceptions to the exclusion 
of evidence. 

Since the rulings of the trial judge as to the disposition of the fund were 
not correct under the terms of the report that in this event “such order may 
be entered * * * as justice may require,” judgment is to be entered in favor 
of the claimant, Samuel Cabot, Inc., for the amount of the fund paid into court, 
subject to any appropriate orders with respect to the original defendant, Pru- 
dential Insurance Company of America. G. L. (Ter. Ed.) c. 231, § 40. 


So ordered. 


NEW YORK LIFE INS. CO. v. REEDY. No. 33173. 
Supreme Court of Mississippi, Division A. April 25, 1938. 
180 Southern Reporter 607. 
1. CONTEST. 

The incontestability provision of life policies prevents the insurer from 
denying validity of the policies, but does not relieve the insured from proving 
that the relief sought by him, consisting of disability payments and recovery of 
premiums paid by virtue of waiver of premiums clause, is within the promise 
made by the insurer. 

(For other cases, see Insurance, Dec. Dig. §§ 198[6], 646[6].) 

2, PERMANENT DISABILITY. y 5 = 

Where insurer promised to pay insured one-tenth of face of life policies per 
annum in event insured should become permanently disabled subsequent to the 
delivery of the policies, in order to recover disability payments the burden was 
on the insured to prove that he became permanently disabled after and not 
before the delivery of the policies. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 

‘. TIME OF DISABILITY. m 

_Evidence was insufficient to establish that insured’s disability arose after 
delivery to him of life policies and precluded recovery of disability benefits and 
premiums paid on policies after he had filed claim for disability benefits. 

(For other cases, see Insurance, Dec. Dig. §§ 198[6], 665[5].) 
| TIME OF DISABILITY. 

_ Where life policies contained disability clause and a promise of insurer to 
waive premiums in event insured became permanently disabled subsequent to 
delivery of policies, in order for insured to recover premiums paid after he filed 
claim tor disability benefits he was required to show that he was then perman- 
ently disabled and became so after the delivery of the policies. 

(For other cases, see Insurance, Dec. Dig. § 198[6].) 

Appeal from Circuit Court, Monroe County; Thos. H. Johnston, Judge. 

Suits by Millard G. Reedy against the New York Life Insurance Company 
vt two life insurance policies, each containing a disability clause, to recover 
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alleged disability benefits and premiums paid on the policies. From a judgment 
for plaintiff, the defendant appeals. 

Reversed, and judgment entered for defendant. 

Watkins & Eager, of Jackson, and D. W. Houston, of Aberdeen, for 
appellant. 

Paine & Paine, of Aberdeen, for appellee. 

SmitH, Chief Justice. 

The appellee filed two suits against the appellant in the court of a justice 
of the peace on two life insurance policies issued to him on February 5, 1920, 
each containing a disability clause, to recover alleged disability benefits and 
premiums paid on the policies by him. From a judgment there for the appellee 
the cases were carried by the appellant to the circuit court, where, by agree- 
ment, they were consolidated and tried as one, resulting in a verdict and judg- 
ment for the appellee. 

At the close of the evidence the appellant requested, but was refused, a 
directed verdict in its favor. Both of the policies, in addition to insuring the 
life of the appellee, contain the following provisions: “And the Company agrees 
to pay to the Insured one-tenth of the face of this policy per annum, during 
the lifetime of the Insured, if the Insured becomes wholly: and permanently 
disabled before age 60, subject to all the terms and conditions contained in 
Section 1 hereof. * * * Whenever the Company receives due proof, before default 
in the payment of premium, that the Insured, before the anniversary of the 
Policy on which the Insured’s age at nearest birthday is 60 years and subsequent 
to the delivery hereof, has become wholly disabled by bodily injury or disease 
so that he is and will be presumably, thereby permanently and continuously pre- 
vented from engaging in any occupation whatsoever for remuneration or profit,” 
then further payment of premiums will be waived and “the Company will pay 
the Insured a sum equal to one-tenth of the face of the Policy and a like sum 
on each anniversary thereafter during the lifetime and continued disability of 
the Insured. * * * This policy is free of conditions as to residence, travel, occu- 
pation, or military or naval service, except as provided under Double Indemnity 
on first page hereof, and shall be incontestable after two years from its date of 
issue except for non-payment of premium.” 

In 1935 the appellee filed a claim with the appellant for the disability 
allowance, setting forth that he was then totally disabled, which claim the 
company approved, waived further payment of premiums on the policies, and 
began paying him the disability benefit provided therein. On June 10, 1936, 
the appellant wrote a letter to the appellee from which it appears, in substance, 
that it had just learned that the appellee’s disability occurred prior to the 
issuance of the policies, and therefore the appellant was not liable under the 
disability provision thereof; demanded the repayment of $200 paid the appellee, 
and the payment of premiums that had been waived, in default of which the 
company would declare the policies lapsed for nonpayment of premiums. After 
some further correspondence between them, the appellee mailed a check to the 
appellant’s Jackson, Miss., office for $109.92, inclosed in the following letter: 
“Gentlemen: You will find enclosed check for $109.92 for premiums on policy 
numbers 6 671 928- 6 671 929, which the company requested in letter June 10th. 
Yours truly, Millard G. Reedy.” This letter was received and the check collected 
by the appellant’s Jackson office. On July 11th the appellee wrote a letter to the 
appellant mailing it to its New York office, the substance of which is that he 
denied liability for the payment of the premiums and stated that he would 
immediately sue the appellant for the recovery thereof, and would pay premiums 
thereafter to become due “until a court of competent jurisdiction decides that 
I am not due to pay any more premiums on account of my physical condition, 
and I therefore herewith demand that you immediately refund to me these 
premiums which I paid to you.” 

Three questions are presented: (1) Does the incontestability of the policies 
after two years relieve the appellee from proving that his disability occurred 
sebsequent to the delivery of the policies? Should this question be answered 
in the negative, then (2) should the jury have been permitted to find from the 
evidence that the appellee’s disability occurred subsequent to the delivery of 
the policies? Should this question be answered in the affirmative, then (3) 
is the appellee entitled to a recovery, in addition to the disability benefit pro- 
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vided by the policies, of the premiums paid by him after his disability arose? 

[1] The incontestability provision of the policies prevents the appellant from 
denying the validity of the policies but does not relieve the appellee from proving 
that the relief sought by him is within the promise made by the appellant in the 
policies. Lavender v. Volunteer State Life Ins. Co., 171 Miss. 169, 157 So. 101; 
Messina v. New York Life Ins. Co,. 173 Miss. 378, 161 So. 462; John Hancock 
Mutual Life Ins. Co. v. Hicks, 43 Ohio App. 242, 183 N.E. 93; Apter v. Home 
Life Ins. Co., 266 N.Y. 333, 194 N.E. 846, 98 A.L.R. 1281; Sanders v. Jefferson 
Standard Life Ins. Co., 5 Cir., 10 F.2d 143. Cf. United States v. Patryas, 58 S.Ct. 
551, 82 L.Ed. ' 

[2] The promise here is to pay the appellee one-tenth of the face of the 
policies per annum in event he should become permanently disabled “subsequent 
to the delivery” of the policies. Consequently, in order to recover, the burden 
was upon the appellee to prove that he becdme permanently disabled after and 
not before the delivery of the policies. Equitable Life Assurance Soc. v. 
Henderson, 177 Miss. 815, 172 So. 321. 

The evidence introduced by the appellee is that after the delivery of the 
policies he worked in a hardware store for about two years; that in 1935, when 
he applied to the appellant for disability benefits under the policies, he was 
totally and permanently disabled, but when his disability arose does not appear. 
In his cross-examination, when testifying in his own behalf, the following ques- 
tions and answers appear: 

“Q. As I understand this total disability originated when you were in France 
during the war? A. Yes. 

“Q. This same kidney trouble? A. Yes. 

“Q. And has continued ever since? A. Yes. * * * 

“Q. You remember the date of your discharge from the Army? A. I think 
it was the 27th of April, 1919, 27th or 28th, somewhere along there. 

“QO. Your total disability has dated at least from that date? A. Yes.” 

On his redirect examination the following appear: 

“Q. Mr. Reedy, you were asked on cross-examination if you were totally 
disabled on the date of your discharge from the Army, were you or not? A. I 
misunderstood. 

“Q. They asked you were you totally disabled, were you? A. No. 

“QO. What did you mean to say in answer to that when you answered you 
had been totally disabled from the date of your discharge? A. I meant to say 
I didn’t know I was a total disability at the time of discharge. 

“QO. Did you have some kidney trouble at the time of your discharge? A. 
Yes.” 

It also appears from his examination that he testified in the justice of the 
peace court that he considered himself wholly disabled from the time of his dis- 
charge from the Army. He admitted having sued the. government for benefits 
under a war risk insurance certificate, and alleged in his declaration that he was 
permanently disabled from a disease of the kidneys when discharged from the 
Army on April 28, 1919. 

[3] It will thus be seen that the appellee failed to proved that his disability 
arose after the delivery to him of the policies sued on. This being true, he 
cannot recover on the disability clauses of the policies. 

[4] In order for the appellee to recover the premiums on the-policies paid 
by him after he filed his claim for disability benefits, it must appear that he was 
then permanently disabled and became so after the delivery of the policies, and 
as this fact does not appear it is immaterial whether he paid the premiums 
voluntarily or not. 


The appellant’s request for a directed verdict should have been granted. 
Reversed, and judgment here for the appellant. 


a nt 


ROBERTSON v. SECURITY BEN. ASS’N. No. 35030. 
Supreme Court of Missouri, Division No. 1. April 1, 1938. 
114 Southwestern Reporter (2d) 1009. 


2; MEMBERSHIP. 
Membership in fraternal beneficiary association is something more than a 
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contract, and is the entering into a complex and abiding relation, and must be 
governed by the law of the state granting the incorporation. 


(For other cases, see Insurance, Dec. Dig. § 712.) 


3. OLD AGE BENEFIT. 

A Kansas fraternal benefit society’s acceptance of dues and assessments 
from the time insured became a member in 1893 until he reached the age of 
62 on November 24, 1934, and the insured’s complete performance of the insur- 
ance contract, did not estop society from asserting that provision in certificate 
for the payment of an old-age benefit when insured should reach the age of 
62 was ultra vires, where insured did not pay any higher rate of premium 
because of old-age benefit provision. 


(For other cases, see Insurance, Dec. Dig. § 724[1].) 


Error to Circuit Court, Pettis County; Dimmitt Hoffman, Judge. 

Suit by John F. Robertson against the Security Benefit Association to recover 
old-age benefits under a certificate of insurance. Judgment for the plaintiff, 
and the defendant brings error. 

Reversed. 

A. W. Fulton, of Chicago, Ill, and Lamm & Barnett, of Sedalia, for plaintiff 
in error. 

Henry C. Salveter, for respondent. 

BrapLEy, Commissioner. 

This cause has been reassigned. Plaintiff sued to recover $512.50, for what 
is termed old-age benefits or endowment, under a certificate of insurance issued 
to plaintiff by the Knights and Ladies of Securjty, November 24, 1893. Later, the 
name of the insurer became the Security Benefit Association. For convenience 
we refer to plaintiff in error as defendent, and to defendent in error as plaintiff, 
as styled below. 

Defendant was organized under the laws of Kansas and the home office is at 
Topeka. Plaintiffs original certificate for $2,000 was issued in 1893, but in 
1895 the amount was reduced to $1,000. The certificate provided that when 
insured reached the age of 62, he would be paid $512.50, whether disabled or 
not. Plaintiff arrived at the age of 62 November 24, 1934, and _ thereafter 
sought to collect the $512.50. Payment was refused, and this suit followed, 
resulting in a verdict and judgment for plaintiff in the sum sued for, and defend- 
ant brought the cause to this court by writ of error. 

We do not deem it necessary to refer at length to the petition. It is alleged 
that defendant is a Kansas corporation, and that plaintiff regularly paid his 
dues and assessments from the time he became a member until he reached the 
age of 62, and had in all things performed his part of the insurance contract. 

The answer alleges that defendant is a fraternal beneficiary society organized 
and incorporated under the laws of Kansas, and authorized as such society to do 
business in Missouri (all of which was established by the evidence). It is admitted 
in the answer that plaintiff’s certificate provided for the payment of the endow- 
ment when he reached the age of 62, but defendant alleges that such provision 
was ultra vires and void. Defendant also pleaded the pertinent parts of its charter, 
by laws, and certain statutes and Supreme Court decisions of Kansas, and these 
were introduced in evidence. 

Defendant also alleges that on April 12, 1935, plaintiff made application to it 
for “a new form of certificate,” and that in the application he agreed that “in 
consideration of the issuance of the new beneficiary certificate applied for under 
the plan specified above, I hereby surrender said Beneficiary Certificate No. 1948 
(the one sued on) to The Security Benefit Association for cancellation and | 
hereby, for myself and my beneficiaries, and for anyone claiming any right in, 
through or on account of said certificate, release said The Security Benefit Associa- 
tion from all liability thereunder.” And it is alleged that the new certificate was 
issued and delivered to plaintiff. Other references to defendant’s answer will 
be made hereinafter when necessary. 

In reply plaintiff alleged that the certificate sued on is a Missouri contract; 
that he entered into the contract in good faith; kept and performed all conditions 
without objections by defendant ; that his cause of action “accrued on November 
24, 1934,” and that on that date “the contract of insurance upon his part was 
fully executed”; and that defendant is estopped to plead ultra vires. He further 
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alleged that if the new certificate was fraternal, it was void under section 5996, 
R.S.1929, Mo.St.Ann. § 5996, p. 4569, because, at the time, he was over the age 
of 60 years. 

Plaintiff further alleges in the reply that, if defendant “has any instruments 
executed by him and purporting to be a release” of the certificate sued on, 
then such instruments “were wrongfully procured from plaintiff by defendant 
and its agents, through and by deception and false and fraudulent representations 
made and practiced upon” him; that defendant, through its agent, represented 
to him that the instrument (application for new certificate) signed by him “was 
solely and merely an application for another and different insurance contract” 
based on a level rate; that “defendant did then and there represent and lead 
this plaintiff to believe that the making of said application” for the new certificate 
“did not in anywise” affect the certificate sued on “or release it from the 
payments of the benefits then and there accrued to him” under the certificate 
sued on; that he relied on defendant’s agent and signed the application for the 
new certificate; that he signed the application for the new certificate ignorant 
of its purport and effect. 

Defendant assigns error on the refusal, at the close of the whole case, of its 
instruction in the nature of a demurrer to the eyidence, on the admission of 
evidence, and on instructions given for plaintiff. 

{1] We are confronted at the outset with the question of jurisdiction. Plain- 
tiff says that we do not have jurisdiction of the cause, while defendant says we 
have. One of the chief contentions of defendant is that the Supreme Court of 
Kansas, defendant’s domicile, in Kirk v. Fraternal Aid Association, 95 Kan. 707, 
149 P. 400, and in effect in Dey v. Knights and Ladies of Security, 113 Kan. 86, 
213 P. 1066, ruled that defendant exceeded its charter powers in contracting to 
pay plaintiff the endowment sought to be recovered. Defendant pleaded the 
Kirk and Dey decisions and certain Kansas statutes, and also pleaded that 
under section 1, art. 4, U. S. Constitution, the courts of Missouri are bound to 
give full faith and credit to the Kansas Supreme Court decisions. This theory 
and contention was never abandoned. 

Rechow v. Bankers’ Life Co., 335 Mo. 668, 73 S.W.2d 794, 796, was an action 
for damages for an alleged breach of a life insurance contract. Defendant 
pleaded as res adjudicata of the matters urged by the plaintiff, a judgment of a 
district court of Iowa (domicile of the defendant), which judgment was affirmed 
by the Supreme Court of that state, and defendant pleaded that under section 1, 
art. 4, Constitution of the United States, the courts of Missouri were bound to 
give full faith and credit to the Iowa judgment and decision. It was held that 
jurisdiction of the Rechow appeal was in this court. 

In the Rechow Case it appears that the Bankers Life Company, defendant 
in that case, was organized in 1879, under the laws of Iowa as an assessment 
company, and under the name of Bankers Life Association. It remained .an 
assessment company until 1911. The assessments were not fixed in the assess- 
ment policies, but depended on the amount necessary and were made quarterly. 
Failure to pay an assessment forfeited a policy. In 1907, the Iowa Legislature 
enacted a statute (chapter 83) prohibiting the writing of assessment imsurance 
except by fraternal benefit associations and by companies previously authorized 
to write such, and the statute authorized the latter mentioned companies, by 
proceedings set out in the statute, to transform themselves into legal reserve 
or level premium companies. As construed by the Supreme Court of Iowa in 
Wall et al. v. Bankers Life Company, 208 Iowa 1053, 223 N.W. 257, the statute 
authorized assessment companies, when so transformed, to cease writing assess- 
ment insurance. The Bankers Life Association, the assessment company, 
changed to a legal reserve company in October, 1911, under the name of Bankers 
Life Company, and ceased writing assessment insurance. All assessment cer- 
tificate holders were notified of the change and given an opportunity to exchange 
their certificates for insurance on the level premium plan, the premium for which 
was higher than under the assessment plan. Plaintiff in the Rechow Case did 
not change. By reason of the many changes and no new members coming into 
the assessment class, the number of that class “naturally dwindled.” After the 
change the reserve accumulated under the assessment plan was exhausted by 
the early part of 1927. 


Until the Wall Case, supra (January, 1929), the company had been crediting 
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to the assessment emergency fund a portion of the money paid in as premiums 
by level premium policy holders, a practice held illegal in the Wall Case. “Begin- 
ning about with assessment No. 176, due in April, 1927, when the emergency 
fund was practically exhausted,” the assessment on the assessment class “became 
very much higher.” Rechow paid assessments 176 to 182, inclusive, under 
protest. He refused to pay assessment 183, and sued to recover the assessments 
he had paid, and had judgment in the trial court for $1550.83. The appeal was 
to the Springfield Court of Appeals, which court transferred the cause to this 
court on the theory that a constitutional question was involved (Bankers’ Life 
Co. v. Rechow, 58 S.W.2d 1099), and this court ruled that it had jurisdiction 
and reversed the judgment on the theory that the Iowa judgment in the Wall Case 
was binding on the Courts of this state under the full faith and credit clause 
of the Federal Constitution. 


Barber v. Hartford Life Ins. Co., 269 Mo. 21, 187 S.W. 867 was cited in 
the Rechow Case as supporting the ruling on the question of jurisdiction. The 
Rarber Case was an action on an assessment policy for $2,000, by the widow 
(beneficiary) of the insured. An assessment (126) of $13 on the policy, with 
other dues, became due March 20, 1910. This assessment was .not paid and the 
policy was forfeited. Barber died June 5, 1910, It was contended by plaintiff 
that the company had no lawful right under the policy to make assessment 126, 
and that it was excessive, and that the policy could not be lawfully forfeited 
for nonpayment. On the other hand, it was contended that the assessment was 
lawful, was not excessive, and that for nonpayment the policy could be lawfully 
forfeited. For the legality of the assessment defendant pleaded and sought to 
introduce in evidence a Connecticut judgment affirmed by the Supreme Court 
of Connecticut (domicile of defendant) in Dresser et al. v. Hartford Life Ins 
Co., 80 Conn. 681, 70 A. 39, 46. The Dresser Case was in equity by Dresser 
and 30 other certificate holders “for their own benefit, and for that of all other 
similarly situated certificate holders.” The effect of the Connecticut Court's 
holding was that the assessment challenged in the Barber Case was legal. 

Plaintiff in the Barber Case recovered in the trial court and the appeal was 
to this court on the theory that a constitutional question was involved. Defendant 
contended that to exclude the Connecticut judgment deprived it of the benefit 
of the full faith and credit clause of the Constitution of the United States. This 
court, in the Barber Case opinion, concerning the constitutional question said 
(269 Mo. 21, 187 S.W. 867, loc. cit. 870): “We think the constitutional point 
was well taken and shall consider the case in the light of the rejected evidence.” 

To support the contention that jurisdiction of the present cause is not in 
this court, plaintiff cites Early v. Knights of the Maccabees of the World, 
Mo.Sup., 48 S.W.2d 890; Huckshold v. United Railwavs Companv, 285 Mo. 497, 
226 S.W. 852: Bolin et al. v. Sovereign Camp, W. O. W., 339 Mo. 618, 98 
S.W.2d 681. 

Plaintiff in the Huckshold Case recovered a judgment for $2,500, and defend 
ant appealed to this court on the theory that a constitutional question was 
raised on the voir dire examination of jurors. Tt was held that no such question 
was raised and the cause was transferred to the Court of Appeals. The Early 
Case and the Bolin Case were transferred to the Court of Appeals on the 
ground that only the question of the locus contractus was involved. 

In Esmar v. Haeussler et al.. Mo.Sup., 106 S.W.2d 412, 413, a question 
of jurisdiction of the appeal arose. The action was bv a customer against his 
hroker in St. Louis. for an accounting on transactions involving the purchase 
and sale of securities effected throueh the broker’s corresnondent in New York 
City. Plaintiff alleged that the transactions were controlled by the laws of 
New York. “Plaintiff requested and the court gave a declaration of law to 
the effect that whether or not the transactions constituted legal purchases ot 
securities for plaintiff was to be determined bv the laws of the state of New 
York as interpreted and construed by the courts of said state.” ; 

In ruling the question of jurisdiction the court in the Esmar Case said: 
“From the given declaration of law the real complaint of plaintiff's motion for 
new trial is that the trial court erred in not applying to the facts of the instant 
case plaintiff's pleaded interpretation of the law of New York announced in an 
opinion by a court of said state in a controversy involving (not plaintiff and 
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defendants) independent litigants. The correctness of such action on the’ part 


of the trial court may be determined without resort to a construction of the full 
taith and credit clause (art. 4, § 1, aforesaid) of the Federal Constitution.” It 
will be observed that the New York opinion relied on did not involve any party 
concerned in the Esmar Case, and concerned a different subject matter. 

In the present case it is conceded that the contract of insurance sued on is 
a \.issouri contract, hence there is no question of the locus contractus. We rule 
that jurisdiction ef the present cause is in this court. 

We now reach what may be termed the demurrer to the evidence offered by 
defendant at the close of the whole case. There are two questions raised by 
the demurrer, viz.: Are we bound, under the full faith and credit clause of 
the Federal Constitution, by the decision of the Supreme Court of Kansas in 
the Dey Case, supra, 113 Kan. 86, 213 P. 1066; and, if not, do the facts respecting 


the alleged new certificate preclude recovery by plaintiff? It appears from the 
Dey Case that Dey became a member of the Knights and Ladies of Security 


(same insurer as in the present case) in 1895. His certificate was for $3,000, 
and contained a provision to pay him $900 when he reached the age of 69, 
regardless of disability, if he remained in good standing. He reached the age 
i 69 February 12, 1919, and shortly thereafter made demand for the $900. Pay- 
ment was refused because (113 Kan. 86, 213 P. 1066, loc. cit. 1067): “That 


1898 a chz 





in 
ange had been made in the by-laws under which, instead of receiving a 
payment of $900 upon attaining the age of 69, a member in his situation upon 
becoming 70 years old and being physically disabled should be entitled to $300 
a vear for 10 years if he lived that long, otherwise the, unpaid part of the 
3,000 to go to the beneficiaries; that such change was continued in effect by 
subsequent laws of the association; and that by a Kansas statute of 1899 such 
associations as the defendant were forbidden to pay benefits to their members 
except in case of sickness or disability.” 

Dey sued to recover the $900 and to recover hack an increase that had been 
made in his assessments. 





In the trial court he recovered on both items. In the 
Dey Case, as in the present case, there was a by-law in force when the certificate 
was issued providing that the National Council of the defendant had the power 
to amend the by-laws, and in 1898, the by-laws were amended and eliminated in 
the Dey Case and in the present case. (This by-law was pleaded and introduced 
in the present case.) The trial court in the Dey Case held, 113 Kan. 86, 213 P. 
1066, loc. cit. 1067: “When plaintiff’s certificate was issued its provisions ‘were in 
violation of no law: it was a valid contract. And since the plaintiff at the time 
did not agree to be subject to any thereafter enacted rules that would change the 
terms of his certificate, the statute of 1898 (referring to the one enacted in 1899, 
at the special session begun in 1898) and subsequent acts in relatton to fraternal 
insurance do not apply, nor can any rule of the defendant without the consent 
of the plaintiff relieve the defendant of its legal obligations to pay according 
to the terms of the original contract.” 


The Dey certificate and the present certificate provided: “This certificate is 
issued upon the express condition that the said insured shall, in every particular, 
while a member of the order, comply with all the laws, rules and requirements 
thereof.” 

The Supreme Court of Kansas held that the quoted provision in Dey’s certif- 
icate was tantamount to kis consent “not only to comply with the laws then in 
force, but also to comply with all reasonable rules and regulations that might be 
made thereafter in the interests of the association.” 

In the Dey Case the Supreme Court of Kansas quoted from the Kirk Case, 
Kirk vy. Fraternal Aid Association, 95 Kan. 707, 149 P. 400, which case involved 
a similar question as in the Dey Case. The excerpt quoted in the Dey Case from 
the Kirk Case follows: “The statutes of this state (referring to the act of 1899) 
provide that fraternal beneficiary associations shall make provisions for the pay- 
ment of benefits in case of death, and may make provision for the payment of 
benefits in case of sickness, temporary or permanent disability, either as a result 
of disease, accident or old age. * * * This statute does not in terms permit the 
payment of any sum to the holder of a certificate upon his reaching the age of 
seventy years. In addition to reaching that age, he must be either temporarily 
or permanently disabled, by reason of his age. The certificates issued by the 
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association must be those authorized by the statute, or they cannot be enforced. 
The certificate issued by the defendant in this case provides for payment upon 
the holder’s attaining the age of seventy years, without regard to disability. The 
Statute does not authorize this payment.” 

And in the Kirk Case it was held that the provision in the certificate to pay 
the amount provided for, in what may be termed the endowment feature, was 
held to be ultra vires and void because the charter of the association concerned 
in the Kirk Case had no provision authorizing the payment of benefits upon 
the mere basis of age. And the court stated in the Dey Case that the charter 
of the Knights and Ladies of Security (insurer in the present case) was in the 
same condition respecting authority for the payment of benefits upon mere 
basis of age. And as we read the Dey opinion the holding was that the agree- 
ment to pay an endowment at a certain age, regardless of disability, was ultra 
vires and void. 

The Barber Case, supra, 269 Mo. 21, 187 S.W. 867, in which this court held 
that the assessment there involved was void, and in which case the trial court 
refused to admit in evidence the Connecticut judgment reached the Supreme 
Court of the United States and the judgment was reversed. Hartford 
Life Ins. Company v. Barber, 245 U.S. 146, 38 S.Ct. 54, 62 L.Ed. 208. In the 
opinion it is stated: “At the trial the Connecticut judgment was offered and 
excluded and the jury were instructed that the defendant must prove that an 
assessment was made by the directors of the company and that it was not for a 
larger amount than was necessary to pay death losses up to that time after 
giving Barber credit. for his pro rata share in the mortuary fund; that if there 
was money on hand in that fund, and unless the defendant had ‘so proved,’ it 
could not declare the insurance forfeited on that account. This instruction was 
in the teeth of the Connecticut adjudication which held that it was proper and 
reasonable for the company to hold a fund collected in advance in order to 
enable it to pay losses promptly.” 

Prior to the Barber Case, 269 Mo. 21, 187 S.W. 867, reaching the Supreme 
Court of the United States, the case of Hartford Life Ins. Company v. Ibs, 
237 U.S. 662, 35 S.Ct. 692, 59 L.Ed. 1165, L.R.A.1916A, 765, had been ruled by that 
court, and in the opinion the judgment in Dresser et al. v. Hartford Life Ins. 
Co., 80 Conn. 681, 70 A. 39, supra, was considered. The Ibs Case was a Minne- 
sota case. Ibs v. Hartford Life Insurance Company, 121 Minn. 310, 141 N.W. 
289, Ann.Cas.1914C, 798. It is pointed out in the Barber Case opinion by the 
Supreme Court of the United States that in the Ibs Case “the character of the 
business arrangements [of the Hartford Life Insurance Company] was explained 
and it was decided that the Dresser judgment binds all certificate holders of the 
class to which Barber belonged.” And it was further stated that “the Missouri 
Court, indicating some dissatisfaction with the company and the judgments in 
Connecticut and here, sought to justify a different result by distinctions that 
seemed to us unreal.” 

In Mixer v. Modern Woodmen of America, 111 Neb. 334, 197 N.W. 129, the 
validity of a by-law which provided that absence of a member unheard of should 
not give any right to recovery on any benefit certificate, until the member's 
expectancy had expired, was in question. The Supreme Court of Nebraska, in a 
memorandum opinion, for the reasons given in Garrison v. M. W. A., 105 Neb. 
25, 178 N.W. 842, and in other cases cited, affirmed a judgment for the plaintiff. 
See, also, Cobble v. Royal Neighbors of America, 291°Mo. 125, 236 S.W. 306, 21 
A.L.R. 1346. The Mixer Case reached the Supreme Court of the United States 
(Modern Woodmen of America v. Mixer, 267 U.S. 544, 45 S.Ct. 389, 69 L.Ed. 783, 
41 A.L.R. 1384), and the Nebraska judgment was reversed. 

In the opinion (in the Mixer Case) by Mr. Justice Holmes, it is stated that 
“the certificate seems to have been issued in South Dakota,” in 1901, “while the 
by-law relied upon [to defeat recovery] was not adopted until 1908.” It is 
further pointed out in the opinion that the by-law had been held valid and 
binding upon the members of the Modern Woodmen by the Supreme Court of 
Illinois, the domicile of the M. W. A., although they had become members before 
the adoption of the by-law. See Steen v. M. (W. A., 296 Ill. 104, 129 N.E. 546, 
17 A.L.R. 406. And it is further said in the Mixer opinion by the Supreme Court 
of the United States: “The act of becoming a member [of a fraternal beneficiary 
association] is something more than a contract, it is entering into a complex and 
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abiding relation, and as marriage looks to domicil, membership looks to and must 
be governed by the law of the State granting the incorporation. We need not 
consider what other States may refuse to do, but we deem it established that 
they cannot attach to membership rights against the Company that are refused 
by the law of the domicil.” 

In Green v. Supreme Council of the Royal Arcanum, 206 N.Y. 591, 100 N.E. 
4ll, it appears that the defendant was a fraternal beneficiary society organized 
under the laws of Massachusetts. The amount Green was required to pay, 
according to his certificate, was $1.80 per assessment, and he paid up to 1898 at 
that rate. In 1898 the system was changed by the society whereby a member 
paid monthly and the payments were higher than theretofore. After the change 
Green paid $3.16 per month until 1905. In that year the dues were again increased 
and Green’s monthly assessment was $6.87. He paid the increases under protest 
until February, 1910. In February, 1910, he tendered the sum of $3.16, which was 
the amount of the assessment fixed in 1898. The tender was refused, and Green 
was threatened with expulsion unless he paid the $6.87. Green sued in New 
York, “claiming that the increase in 1905 of the rates of assessment was illegal 
and in violation of his rights under his contract of membership as modified by 
the changes made with his consent in 1898.” The purpose of the suit was “to 
obtain an adjudication of the rights of the parties under the contract between 
them.” Shortly after the going into effect of the increased rates in November, 
1905, sixteen members, “in their own behalf and in behalf of all other certificate 
holders,” filed a bill in equity in Massachusetts to set aside the by-laws by 
which the rates had been increased. It was held by the Massachusetts court that 
the increase was valid and impaired no contract rights of certificate holders. 
~ Reynolds et al. v. Supreme Council of the Royal Arcanum, 192 Mass. 150, 78 

129, 7 L.R.A.N.S 1154, 7 Ann.Cas. 776. 

The answer in the Green Case in New York, among other things, pleaded the 
Reynolds judgment in Massachusetts, and pleaded that under the Constitution 
of the United States the judgment in that suit was entitled to full faith and 
credit in New York. The Massachusetts judgment was offered in evidence, but 
was excluded. It was held by the Court of Appeals of New York (headnote 2 
206 N.Y. 591, 100 N.E. 411): “The rights of the plaintiff are not affected by the 
fact that the defendant is a corporation organized under the laws of Massachu- 
setts, nor by the provisions of the present statute of that state which was enacted 
subsequent to the time when plaintiff became a member of the association.” 

The cause reached the Supreme Court of the United States where the judg- 
ment was reversed. Supreme Council of the Royal Arcanum v. Green, 237 U.S. 
531, 35 S.Ct. 724, 727, 59 L.Ed. 1089, L.R.A.1916A, 771. In the opinion it is said: 
“It is not disputable that, disregarding details, all the rights asserted under the 
assignments of error come to one contention, that a violation of the full faith 
and credit clause of the Constitution of the United States resulted from refusing 
tc hold that the rights of the parties were to be determined by the Massa- 
chusetts law and to apply that law, and in further refusing to give due effect to 
the decree rendered in Massachusetts concerning the subject of the controversy.” 

It was further held (by the Supreme Court of the United States) in the 
Green Case in substance, as reflected in the headnote (237 U.S. 531, 35 S.Ct. 724, 
59 L.Ed. 1089, L,R.A.1916A, 771) that “a fraternal and beneficiary society is, 
for the purpose of controversies as to assessments, the representative of all of 
its members; and a judgment of the State of incorporation as to the validity 
of an amendment to the Constitution and by-laws must be given effect by the 
courts of another State.” 

There are other cases cited in the brief of counsel for defendant (in the 
present case) along the same lines as in the cases above reviewed, as to the 
validity of plaintiff's certificate provision to pay him, at the age of 62, the sum 
of $512.50, but we do not deem it necessary to further extend the review. 

Plaintiff contends that defendant cannot by subsequent by-laws nullify a 
provision in his certificate to pay him the endowment when he reached the 
age of 62. As supporting this contention plaintiff cites Dessauer v. Supreme 
Tent, Knights of the Maccabees of the World, 278 Mo. 57, 210 S.W. 896; 
Traughber v. Knights of the Maccabees of the World, 227 Mo.App. 792, 57 S.W.2d 
783; Dawson v. Knights of the Maccabees of the World, Mo.App., 57 S.W.2d 
748; Ragsdale v. Brotherhood of Railroad Trainmen, 229 Mo.App. 545, 80 S.W.2d 
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272; Roleson vy. Grand Lodge Brotherhood of Railroad Trainmen, 229 Mo.App. 
772, 84 S.W.2d 651. 

The Dessauer Case was a suit on a fraternal beneficiary certificate. A by- 
law of the defendant at the time the certificate was issued provided that in 
case a member committed suicide within 5 years after admission, his beneficiary 
was to be paid only the amount of the assessments that had been paid. There- 
after the by-laws were changed so as to prohibit the payment of any benefit in 
case of suicide at any time, except in an amount equal to twice the assessments 
paid. The member, Dessauer, committed suicide, but long after the lapse of the 
five years, but subsequent to the enactment of the new by-law. — His beneficiary 
sought to recover the face amount of the policy. The defendant contended that 
recovery could only be had for twice the amount of the assessments paid, and 
made tender in that sum. 

The plaintiff in that case recovered the face amount of the policy, $3,000, with 
interest, in the trial court. The cause was appealed to the St. Louis Court of 
Appeals, which court reversed the judgment and remanded with directions to 
render a judgment for plaintiff for $744, being twice the amount of the assess- 
ments paid. 191 Mo.App. 76, 176 S.W.461. One of the judges dissented and the 
cause was certified to this court. It was held by this court that the defendant 
could not, by a subsequent by-law, alter the terms of the certificate, even though 
the application for the policy and the policy itself contained a provision that 
the member was to be bound by by-laws subsequently enacted. 

The Taughber Case, omen 227 Mo.App. 792, 57 S.W.2d 783, was an actien 
to recover “benefits past due and for return of certain assessments paid.” The 
cause was tried without a jury. In the trial court plaintiff recovered judgment 
for $1,000 “on old age endowments” and $206 for excess premiums. The appeal 
was to this court, but was transferred to the Kansas City Court of Appeals by 
stipulation, because of the ruling in Earl v. Knights of the Maccabees of the 
World, Mo.Sup., 48 S.W.2d 890, cited supra. Among other things, the certificate 
in the Traughber Case provided that when plaintiff attained the age of 70 he 
would be entitled to receive “such part of said endowment as provided in the 
laws of the order which are now in force, or which may hereafter be adopted.” 
The by-laws in force at the time the certificate was issued provided, among 
other things, that a member attaining the age of 70 and who had paid all his 
dues, etc., “shall be entitled to receive from the endowment fund annually 1/10 
part of the sum for which his endowment certificate is issued.” 

The by-laws were changed from time to time and the endowment provided 
by the by-laws when plaintiff became a member was repealed. Plaintiff accepted 
a new certificate for $1,000, the rate for which was higher than the original 
certificate for $2,000, and paid on this for some six years. 

The Court of Appeals in ruling the Traughber Case said that there was but 
one question involved, namely, “Do the by-laws in force at the time of issuance 
ot certificate, or the by-laws as amended, control in this case?” Following the 
Dessauer Case, supra, and others, the judgment was affirmed. 

The Dawson Case, supra, Mo.App., 57 S.W.2d 748, was similar in principle 
to the Traughber Case. The Ragsdale Case, supra, 229 Mo.App. 545, 80 S.W.2d 
272, went off on the theory that the full faith and credit clause of the Constitu- 
tion of the United States was not involved. But in that respect, all that was 
involved was the question of locus contractus. : 

The Roleson Case, supra, 229 Mo.App. 772, 84 S.W.2d 651, involved the effect 
of a subsequent by-law, and like the other cases cited, supra, on this point, it 
held that the holder of a certificate was not bound by subsequent by-laws. 

It will be noted that none of these cases involved (according to the rulings) 
the full faith and credit clause of the Constitution of the United States. 

Plaintiff in the present case further contends that when his certificate was 
issued the laws of this state authorized the endowment provision in his policy 
and that the defendant is bound thereby. Reference is made to section 2823, 
R.S. 1889, in force when plaintiff’s certificate was issued. And on this point, 
plaintiff cites Marshall v. Knights of the Maccabees of the World, Mo.App., 
270 S.W. 418; McCoy v. Modern Woodmen of America, Mo.App., 275 S.W. 552; 
State ex rel. National Council of Knights and Ladies of Security v. Trimble et al., 
292 Mo. 371, 239 S.W. 467. Neither of these cases involved the full faith and 
credit clause. 
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The Marshall Case, supra, gives a history of the statute referred to, with 
its subsequent amendments, but as we see the situation, neither the statute nor 
the decisions cited, help us in solving the constitutional question involving the 
full faith and credit clause of the Federal Constitution. 

Plaintiff pleaded in his reply and makes the point here, that defendant is 
estopped to resist the enforcement of the provision in plaintiff’s certificate 
respecting the payment to him of the endowment at the age of 62. The theory 
of estoppel is based upon the fact that plaintiff paid his regular assessments until 
he reached the age of 62, and that after having fully performed his part of the 
contract, the defendant should not be heard to say that the endowment feature 
of his certificate is void. 

[2] The defendant in the Dey Case, 113. Kan. 86, 213 P. 1066, is the defend- 
ant in the present case. The validity of the same endowment feature was 
in question in the Dey Case as in the present case. The same subsequent by-law 
was relied upon by defendant in the Dey Case as in the present case. The 
policy provisions were the same. In other words, the subject matter in the 
Dey Case was the same as in the present case. And defendant is a fraternal 
beneficiary association, and in such associations membership “is something more 
than a contract, it is entering into a complex and abiding relation * * * and must 
be governed by the law of the State granting the incorporation.” Modern 
Woodmen of America v. Mixer, 267 U.S. 544 45 S.Ct. 389, 69 L.Ed. 783, 41 A.L.R. 
1384, cited, supra. 

There is no claim that plaintiff paid any higher rate because of the provision 
in his certificate to pay him the endowment when he reached the age of 62. 
Defendant was incorporated under the laws of Kansas, and sought and obtained 
the right and authority to do business in this state, and it did business in this 
state. “When a corporation organized by one state is authorized by the laws 
of another state to do business in the latter, it carries with it its charter and 
the law under which it is incorporated, and persons dealing with it, particularly 
those who are members of the association or corporation, are bound to take 
notice of the provisions for control of its affairs and the scope of the authority 
of its officers and agents, and especially of the business in which it can engage.” 
Smoot v. Bankers’ Life Association, 138 Mo.App. 438, loc. cit. 464, 120 S.W. 719, 
728. A number of authorities are cited in support of this statement of the law. 

In Porter v. Loyal Americans of Republic, 180 Mo.App. 538, loc. cit. 545, 167 
5.W. 578, 579, is this: “Plaintiffs occupy the anomalous position of trying to 
make the defendant do something on the theory of waiver which the law would 
forbid it to do by express contract. No authority is given by the law of the 
state for such association to contract with one who is not a member of the 
order. How, then, can it be held to do something by waiver which is contrary 
to the very law of its existence?” . 


[3] In the situation here we do not think that defendant was estopped to rely 
upon ultra vires. : 

[4] In view of the rulings by the Supreme Court of the United States, we 
are constrained to rule that the endowment provision in plaintiff’s certificate was 
rendered unenforceable by the Supreme Court of Kansas in the Dey Case, supra, 
and that under section 1, article 4, of the Constitution of the United States, we 
are bound to give full faith and credit to this Kansas decision. And so holding, 
we rule that the trial court should have given defendant’s instruction in the 
nature of a demurrer to the evidence at the close of the case, on the ground 
that the decision of the Supreme Court of Kansas, in the Dey Case, rendered 
void the endowment feature of plaintiff's certificate, and that under section 1, 
article 4, Constitution of the United States, the courts of this state are bound 
to give full faith and credit to that decision. 

It is not necessary to rule other questions. The judgment should be reversed 
and it is so ordered. 
Ferguson and Hyde, CC., concur. 

Per Curiam. 
The foregoing opinion by Bradley, C., is adopted as the opinion of the court 
All the Judges concur, except Hays, C.J., absent. ; 
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GOODLOE v. METROPOLITAN LIFE INS. CO. No. 18977. 
Kansas City Court of Appeals. Missouri. March 7, 1938. 
Rehearing Benied April 4, 1938. 
115 Southwestern Reporter (2d) 11. 
4. TIME OF DEATH. 

In action on a life policy, if there is any substantial evidence tending to estab- 
lish that insured was in position of particular peril when last heard of, or that 
his character, habits, condition, affections, and attachments were such as to render 
improbable his absence from home and family for any cause other than his death, 
the question of the time of the insured’s death is for the jury and not the court, 
although a demurrer to the evidence should be sustained where there is no substan- 
tial evidence tending to establish either proposition. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

5. DISAPPEARANCE. 

In action on a life policy which lapsed prior to the expiration of a period of 
seven years from the date of the insured’s disappearance, proof of a statement 
of the insured in a letter to his son that he was ill, without showing the nature 
of the illness, was insufficient to make a jury question on the presumption of death 
arising from the insured’s disappearance at a time when the insured was in grave 
peril from illness. . 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

6. EVIDENCE. 

In action on a life policy which lapsed before the expiration of seven years 
from the date of the insured’s disappearance, evidence that the insured’s character 
was such as to render improbable his absence from home and family for any 
cause other than his death was insufficient to make submissible case on question 
of insured’s death before policy lapsed, where insured had failed to communicate 
with divorced wife, who had remarried, for more than three years prior to date 
on which he was last known to be alive, and evidence failed to show whether 
insured had attempted to communicate with his son, who was his only surviving 
relative. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

7. EVIDENCE. 

In action on a life policy which lapsed prior to the expiration of seven years 
from the date on which the insured was last known to be alive, question whether 
the insured had died prior to date when policy lapsed, was insufficient for the 
jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

Appeal from Circuit Court, Jackson County; Ben Terte, Judge. 

“Not to be published in State Reports.” 

Action on a life policy by Willie Jones Goodloe against the Metropolitan Life 
Insurance Company. Judgment for plaintiff, and defendant appeals. 

Reversed. 

William C. Michaels, Albert L. Reeves, Jr., and Robert E. Coleberd, all of 
Kansas City, Harry Cole Bates, of New York City, and Michaels, Blackmar, New- 
kirk, Eager & Swanson, of Kansas City, for appellant. 

Browne & Ennis, of Kansas City, for respondent. 

Sperry, Commissioner. 


Willie Jones Goodloe, plaintiff herein, former wife, and beneficiary in a policy 
of life insurance issued by defendant, Metropolitan Life Insurance Company, on 
the life of John Jones, whom we will call insured, brought suit seeking recovery 
under the policy. Judgment was for plaintiff, and defendant appeals. 


The facts in evidence are that insured and plaintiff were married in 1903, and 
had two children living in 1919, Pearl and Hezzy. They moved to 1025 Carrington, 
Kansas City, in 1916, and plaintiff resided there continuously until date of trial 
in 1936. Insured’s domestic relations were not of the happiest, and he would 
sometimes leave home for long periods of time, sometimes for six months, but 
would always return on account of the children. On April 1, 1919, insured left 
home during the absence of plaintiff, leaving a note stating he could no longer 
live with her and did not care for her, but would do all he could for Pearl and 


pos 
exp 
the 
wer 
thar 
Wo 
cout 
stan 
tion 
sup: 
Wo: 
subs 
denc 
501, 





| 
i 
t 
t 
rs 
d 











Life] Goodloe v. Metropolitan Life Ins. Co. 409 





Hezzy. Thereafter, insured returned at night, beat up plaintiff, and was charged 
in police court therefor. Next day plaintiff sued for divorce, alleging, under oath, 
that insured had told her on numerous occasions he did not love her; that he loved 
another woman; that he had kept company with other women; and that he had 
beaten and kicked her on numerous occasions. She was granted a divorce and 
custody of children. Insured returned twice to see the children after divorce, 
but plaintiff was not home and never saw him after June 26, 1919. 


Insured went to Salt Lake City, and between 1919 and 1922 he wrote letters 
to plaintiff, sending a little money for the children. He suffered from heart trouble, 
or rheumatism or arthritis, in 1919, and for some time prior thereto. In his letters 
he complained of being sick and unable “to stay on the job.” Pearl died in 1922, 
and thereafter insured wrote plaintiff no more, but wrote letters to Hezzy, 
addressing same to him at the Kansas City address. His last letter to Hezzy, 
so as the evidence shows, was in the latter part of 1925, and was taken by plaintiff 
to Hezzy at Fort Riley or Fort Leavenworth. The letter was burned prior to trial, 
but plaintiff testified insured stated therein “that he was sick and he wanted to 
come back to Kansas City, and he was coming back sometime in the near future.” 
Insured has not been heard from by plaintiff since that date. 


In 1926, plaintiff wrote the Alexanders, friends who formerly lived in Kansas 
City, but who, at that time, lived at Salt Lake City, for information about insured. 
She also wrote to a Rev. Hood who had moved there from Kansas City; and 
she wrote the chief of police of Salt Lake City. All these persons advised her 
they had no information as to insured’s whereabouts. In 1926 she demanded, and 
was refused, payment under the policy. Defendant also caused inquiries to be made 
and learned nothing of him. The last payment paid on the policy was May 2, 1921; 
but the policy was kept in force by reason of paid-up nonforfeitable extended insur- 
ance thereunder until September 13, 1928. 


[1-4] The question is: Was there sufficient evidence upon which to rest a 
judgment establishing death of insured prior to September 13, 1928? “More 
than seven years had elapsed from his disappearance until the bringing of this 
action, and, while that period is sufficient to create a presumption of death, it is 
not a presumption that he died at any particular time during the running of seven 
vaars. If it be important to any one to establish the precise time of such 
person’s death, he must do so by evidence of some sort to be laid before the 
jury beyond the mere lapse of seven years.’ Hancock v. Life Ins. Co., 62 Mo. 
26: Lancaster v. Life Ins. Co., 62 Mo. 121; Duff v. Duff, 156 Mo.App. 247, 
137 S.W. 909; Springmeyer v. Woodmen of the ‘World, 144 Mo.App. 483, 
129 S.W. 273; Bradley v. Modern Woodmen, 146 Mo.App. 428, 124 S.W. 
69." Johnson v. W. O. W., 163 Mo.App. 728, loc. cit. 729, 147 S.W. 510, 511. 
Since it is known that insured was alive in the fall of 1925, life is presumed 
to continue until the contrary is proved, or until the final and complete lapse of 
seven years. However, “This length of time may be abridged and the presump- 
tion applied earlier than seven years, by showing special facts and circumstances, 
which reasonably conduce to that end.” Hancock v. American Life Ins. Co., 
62 Mo. 26, loc. cit. 31. Judge Caulfield speaking for the St. Louis Court of 
Appeals, says that it was declared in the foregoing case that the fact of death, 
in order to accomplish the abridgement above mentioned, might be established 
in either of two modes: “(1) By proof that at last accounts he was in a 
position of particular peril, as, for example, that he was dangerously ill, or 
exposed to great peril of disease or accident, etc. * * * (2) By showing that 
the missing person’s character, habits, conditions, affections, attachments, etc., 
were such as to render his absence from home and family for any cause other 
than his death improbable.” (Italics ours.) Springmeyer v. Woodmen of the 
World, 163 Mo.App. 338, loc. cit. 346, 143 S.W. 872, 874. It has been said by this 
court, as well as by the St. Louis Court of Appeals, that where there is any sub- 
stantial evidence tending to establish either of the above propositions it is a ques- 
tion for the jury and not the court. Springmeyer v. Woodmen of the World, 
supra, 163 Mo.App. 338, loc. cit. 348, 143 S.W. 872; Johnson v. Woodmen of the 
World, supra, 163 Mo.App. 728, loc. cit. 732, 147 S.W. 510. But where there is no 
substantial evidence tending to establish either proposition, a demurrer to the evi- 
dence should be sustained. Tillotson v. Travelers Ins. Co., 304 Mo. 487, loc. cit. 
501, 502, 503, 263 S.W. 819; Grandgenett v. National Protective Ins. Ass’n, 229 
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Mo.App. 132, 73 S.W.2d 341, loc. cit. 342. Each case, under the above doctrine, is 
determined on its own peculiar facts shown in evidence. Grandgenett v. National 
Protective Insurance Association, supra, 229 Mo.App. 132, 73 S.W.2d 341. 

[5] So far as the facts in this case are concerned, insured was not in any great 
peril when last known to be alive, unless his illness constituted such peril. We do 
not think that a mere statement in a letter that he was ill, without a showing that 
the illness was grave, or of what it consisted, is substantial evidence of grave peril 
from illness. He contemplated traveling a thousand miles or more “in the near 
future.” Insured evidently did not consider his illness to be of a fatal character. 
There is no evidence whatever that it was anything more than the ailment from 
which he had suffered for many years before he left Kansas City; indeed, so 
far as the evidence is concerned, he may have been suffering from a bad common 
cold. 

|6] On the second “mode” of overcoming the presumption of continued life, 
the positive evidence is that insured had no home or family in Kansas City to come 
back to. There was no one there, excepting a wife, from whom he was divorced and 
who was remarried, that “nothing but death could keep him from.” There is no 
evidence of any kind that he did not come to Kansas City; or visit his son, the only 
living person in whom he had any interest at that time, in a camp at Fort Leaven- 
worth, or Fort Riley. He may have decided to go there instead of to Kansas City. 
For three years prior to 1925 he had not written to plaintiff. ‘There is no reason 
to assume that he would have communicated with her for three years thereafter. 
And there is no evidence in the record from which we could infer either that he 
did, or did not, write, or otherwise communicate with Hezzy, assuming that his 
attachment for his son was of such a character that only death would have pre- 
vented him from communicating with him for a period of three years. Nor is there 
any evidence he did not communicate with Hezzy after the policy lapsed in 1928, 
The only evidence of any of these matters is that plaintiff did not see any letters 
or know or hear of any such communications; but from that fact alone, consid- 
‘ering insured’s temperament, character, loves, and antipathies, it would be an 
unwarranted inference for us to infer that only death would have prevented him 
from writing to Hezsy at the Kansas City address. 

[7] A total absence of any substantial evidence on these vital questions from 
which we can logically and reasonably infer the probability of death, ‘places this 
case within that class of cases where, because of a lack of substantial evidence 
preponderating in faver of death, it must be presumed that insured was yet alive 
on September 13, 1928. The demurrer to plaintiff’s evidence, offered at the close 
of all of the evidence in the case, should have been sustained. Because of the error 
of the court in failing so to do, the judgment is reversed. 

Campbell, C., concurs. 

Per Curiam. 

The foregoing opinion of Sperry, C., is adopted as the opinion of the court. 

Judgment of the circuit court is reversed. 

All concur. 

STOUT et 2l. vv. INDEPENDENT ORDER OF FORESTERS. No. 19112 
Kansas City Court of Appeals. Missouri. Jan. 31, 1938. 
Rehearing Denied April 4, 1938. 
115 Southwestern Reporter (2d) 32. 
2. CONTRACT. 

In action on life benefit certificate, beneficiaries made out a prima facie case, 
where they introduced certificate in evidence, and death of member and fact that 
plaintiffs were named beneficiaries were admitted. 

(For other cases, see Insurance, Dec. Dig. § 819[1].) 

3. BURDEN OF PROOF. 


In action on life benefit certificate, the defense of forfeiture was an affirmative 
defense, and the burden of proving it was on the fraternal beneficiary association. 


(For other cases, see Insurance, Dec. Dig. § 817[2].) 
4. CONTRIBUTION. 

In suit on life benefit certificate, case was for jury, where beneficiaries’ evi- 
dence did not tend to show that member failed to pay any contribution, and bene- 
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ficiaries did not admit that fraternal beneficiary association’s evidence as to for- 
feiture was true. 

(For other cases, see Insurance, Dec. Dig. § 825|2].) 

5. RECEIPT. 

In action on life benefit certificate, it was proper for fraternal beneficiary 
association to introduce evidence tending to show that amount stated in receipt 
which had been given to member was incorrect. 

(For other cases, see Insurance, Dec. Dig. § 818]|3].) 

6. ASSESSMENT. , 

In action on life benefit certificate, wherein the beneficiary association’s defense 
was forfeiture, whether association gave member credit for correct amount of 
assessment payments was for jury under the evidence. 

(For other cases, see Insurance, Dec. Dig. § 825[2].) 

7. LAPSE. 

In action on life benefit certificate, letter from fraternal beneficiary association 
stating that certificate lapsed in March was admissible, where association’s secre- 
tary testified that insurance continued through March and answer charged that 
certificate lapsed at beginning of April. 

(For other cases, see Insurance, Dec. Dig. § 818[3].) 

8. EVIDENCE. 

In action on life benefit certificate, letter from fraternal beneficiary association 
stating that association and another association, to which member belonged, had 
entered into a merger agreement, and which clearly indicated that members of the 
other association had rights secured to them by the terms of the agreement, was 
admissible. 

(For other cases, see Insurance, Dec. Dig. § 818[1].) 

9. ESTOPPEL. 

The statement in fraternal beneficiary association’s letter to effect that life 
benefit certificate lapsed after certain date was insufficient to work an estoppel, 
where it was made after member’s death. 

(For other cases, see Insurance, Dec. Dig. § 755[1].) 

Appeal from Circuit Court, Jackson County; Albert A. Ridge, Judge. 

“Not to be published in State Reports.” 

Suit by Marie H. Stout, formerly Marie H. Clevidence, and others against 
the Independent Order of Foresters on a life benefit certificate issued by the defend- 
ant with plaintiffs as the beneficiaries. From an order awarding the defendant a 


new trial on ground that the court erred in refusing defendant’s request to have 
verdict directed in its favor, the plaintiffs appeal. 

Order affirmed. 

Goodwin Creason, of Kansas City, for appellants. 

Patterson, Chastain, Graves & Smith, D. C. Chastain, and Gardner Smith, all 
of Kansas City, for respondent. 





BARNES v. NATIONAL LIFE & ACCIDENT INS. CO. No. 18985. 
Kansas City Court of Appeals. Missouri. March 7, 1938. 
Rehearing Denied April 4, 1938. 
115 Southwestern Reporter (2d) 51. 
2, EXTENDED INSURANCE. 


In action on life policy under statutory provision for extended insurance, insurer, 


defending on ground that extended insurance statute was inapplicable because 
policy provided for unconditional commutation for nonforfeitable insurance, has 
burden of producing evidence that table value placed by insurer on policy for com- 
mutation conformed with statutory requirements for commutation of paid-up 
policy, and cannot sustain the defense in absence of such evidence. Mo.St.Ann 
§§ 5690 et seq., 5741, 5742, 5744, pp. 4350 et seq., 4388, 4393, 4395. 

(For other cases, see Insurance, Dec. Dig. § 370.) 
3. EXTENDED INSURANCE. 

Where insured dies after default in payment of premium on life policy, policy 
is effective for statutory extended insurance in an amount not less than the face 
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amount thereof, in absence of evidence showing that some other statute is applic- 
able. Mo.St.Ann. §§ 5690 et seq., 5741, 5742, 5744, pp. 4350 et seq., 4388, 4393, 4395. 

(For other cases, see Insurance, Dec. Dig. § 367[1].) 

Appeal from Circuit Court, Jackson County; Marion D. Waltner, Judge. 

Action on life policy by Joseph Barnes against the National Life & Accident 
Insurance Company. From a judgment on a directed verdict for plaintiff, defendant 
appeals. 

Affirmed. 

McAllister, Humphrey, Pew & Broaddus and C. F. Douglass, all of Kansas 
City, for appellant. 

John J. Cosgrove and Carl Anderson, both of Kansas City, for respondent. 

REYNOLDs, Judge. 

This is an action based upon a policy of life insurance. There is no dispute as 
to the facts. 

On February 13, 1928, the defendant, National Life & Accident Insurance Com- 
pany, issued its policy of insurance on the life of Eula Barnes, wherein the plain- 
tiff, Joseph Barnes, father of the insured, was named as beneficiary. The face 
amount of the policy was $260, the premiums thereon being 25 cents per week. 
All premiums were paid up until January 25, 1932, and none were paid after that 
time. The insured died July 1, 1935. 

The plaintiff, upon the trial, contended that the policy was governed by section 
5741, Revised Statutes of 1929, Mo.St.Ann. § 5741, p. 4388. In support of this 
contention, he introduced an actuary who testified that she had calculated the value 
of the policy under the extended insurance law of Missouri, section 5741, Revised 
Statutes of 1929, Mo.St.Ann. § 5741, p. 4388, and that, under that section, the policy 
had a value that would have kept it in force for its face value until March 28, 
1942, a period long after the death of the insured. The policy sued upon was intro- 
duced in evidence by the plaintiff. The death of the insured was shown to have 
occurred on July 1, 1935, due proof of which was made to the defendant by the 
beneficiary within ninety days thereafter. After introducing such evidence, the 
plaintiff rested his case in chief. Thereupon, the defendant requested a peremptory 
instruction in the nature of, a demurrer to the case as made, directing a verdict 
in its favor, which was denied. Whereupon, the record shows the following pro- 
ceedings in chambers, outside of the presence and the hearing of the jury: 

“Mr. Douglass (counsel for defendant) : It is agreed that the policy was issued 
February 13th, 1928; that the premiums are paid through the week of January 
25th, 1932, and that the death occurred July Ist, 1935; that the paid-up value of the 
policy was $35.00: that proof of death was made to the defendant by the bene- 
ficiary within ninety days of the death of the insured. 

“Let the record show that the defendant filed a demurrer and the demurrer is 
overruled: to which defendant excepts. 


“The Court: Now, gentlemen, I understand that you have agreed to dispose 
of the rest of this case upon the following basis: That the defendant is making no 
issues on the trial of this case other than that this case falls within the purview 
of Section 5742 and not within the purview of Section 5741; that the plaintiff is 
relying upon the case of Bothmann y. Metropolitan Life, 252 S.W. 652, and that 
the issue raised by defendant is whether or not this case comes within the purview 
of that decision and Section 5741; that to expedite the disposition of this matter 
and still preserve all rights intended to be preserved that defendant is willing, if 
its right to appeal upon the propriety of the court’s classifying the computation 
of the value of this policy at lapsation as under Section 5741 and in accordance 
with the Bothmann case, that defendant wishes to offer no further defense or 
controvert no further issues, but that defendant is preserving its right to appeal 
so far as this one point is concerned, if it wishes, and that in consideration of the 
plaintiff agreeing that the court should direct the verdict for $260.00, eliminating 
vexatious delay and attorneys’ fees and interest, that defendant will raise no error 
other than the error of the court, if it is error, in connection with Section 5741 
and the Bothmann case, and the plaintiff agrees that under these conditions it will 
not complain of the court’s action in submitting the case under a directed verdict 
without vexatious delay and attorneys’ fees being submitted under an instruction. 
Does that meet with your understanding on either side? 


“Mr. Douglass: Yes. 
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“Mr. Cosgrove: Yes, all right. 

“The Court: Let the record show that both plaintiff and defendant rest, 
then, under those conditions. * * * 

“Evidence closed. * * * 

“Whereupon the following proceedings were had in the presence and hearing 
of the jury as follows, to-wit: 

“The Court: All right, now, gentlemen, the court is going to take the 
responsibility of terminating this case. I am going to direct that your verdict 
under the circumstances should be for the plaintiff for $260.00. I will appoint 
Mr. Pahlman as foreman of this jury, and will you please come forward, Mr. 
Pahlman, and sign this (the verdict)—” 

Such verdict, being signed by the juror, was returned into court by the jury 
on January 25, 1936; and judgment in accordance therewith was thereupon 
entered in favor of the plaintiff for $260. From said judgment, after an unsuccess- 
ful motion for a new trial, the defendant prosecutes this appeal. 

The first point made by the defendant is that the court erred in holding 
that section 5741, Revised Statutes of 1929, Mo.St.Ann. § 5741, p. 4388, applied 
and that the court erred in directing a verdict for the plaintiff for the face amount 
of the policy for the reason that the policy upon default was governed by section 
5744, Revised Statutes of 1929, Mo.St.Ann. § 5744, p. 4395, and not by section 
5741, in that the policy contained a provision for the unconditional commutation 
thereof for nonforfeitable insurance in’ the sum of $35 and the defendant was 
liable only for such amount. State ex rel. Clark v. Becker, 335 Mo. 785, 73 
S.W.2d 769; Cave v. Missouri Ins. Co. Mo.App., 102 S.W.2d 755; Adams v. 
Ohio National Life Ins. Co., Mo.App., 105 S.W.2d 64. 

[1] It appears conclusively, however, from the record that the defendant 
defended at the trial under section 5742, Revised Statutes of 1929, Mo.St.Ann. 
§ 5742, p. 4393, not under section 5744. The defendant cannot abandon its theory 
upon the trial and proceed upon another theory in this court upon appeal. It 
expressly stated upon the trial that the only issue raised by it was that this 
case falls within section 5742 and not within section 5741 or within the purview 
of the case of Bothmann v. Metropolitan Life Ins. Co., 299 Mo. 269, 252 S.W. 
652, as contended by the plaintiff. It did not urge or take the position in the 
court below upon the trial that the policy was governed by section 5744. It 
cannot therefore do so here. Moore v. Washington Life & Accident Insurance 
Co., Mo.App., 58 S.W.2d 763; Thomas v. Scott, 221 Mo. 271, 119 S.W. 1098; 
Caine v. Physicians’ Indemnity Co. of America, Mo.App., 45 S.W.2d 904. 

In the case of Moore v. Washington Life & Accident Insurance Company, 
supra, 58 S.W.2d 763, it was said: “Where insurer did not urge in trial court 
beneficiary’s failure to make proof of death under original life policy, it could 
not do so on appeal.” 


In the case of Thomas v. Scott, supra, the court said that question of law 
not presented to or passed on by the trial court cannot be raised on appeal. 


In the case of Caine v. Physicians’ Indemnity Company of America, supra, 
45 S.W.2d 904, loc. cit. 907, the court said: “Defendant’s theory in the lower 
court, * * * was that a forfeiture was only to be accomplished by some affirma- 
tive action on the part of the company in that respect. It must adhere to that 
theory in this court; and, no evidence having been adduced to show that a 
forfeiture was declared, * * * there was no such issue to have been submitted 
to the jury.” 

Section 5742, Revised Statutes of 1929, Mo.St.Ann, § 5742, p. 4393, provides 
for a defense to an action of this kind. It could have been shown (if such 
was the fact) that, under this section, the insured, after three or more full annual 
premiums had been paid and not later than sixty days from the beginning of 
the extended insurance provided in section 5741 of the statute, made demand of 
the company for a paid-up policy and that the same had been issued under such 
conditions. That the policy had been so demanded and issued would be a good 
defense in this case. There is no evidence in the record tending to show that 
the paid-up value of the policy, upon its lapsation, in the sum of $35, was for 
a paid-up policy under section 5744. It could just as well have been for a paid-up 
policy under section 5742. The commitment of counsel for both parties, in 
réponse to the position taken by the trial court, as appears from the record and 
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the part thereof heretofore set out herein, is binding on the parties to this 
appeal. 

[2] Moreover, there is no evidence in the record that the net value of the 
policy, at the time of its lapsation, for paid-up or extended insurance was equal 
to that provided in article 2, chapter 37, as amended, Mo.St.Ann. § 5690 et seq., 
p. 4350 et seq., as would have been necessary had the defense been based upon 
aly contention that the policy in question was controlled by section 5744. There 
is no evidence to show that the table value of the policy in question, set forth 
in the policy as $35, was equal to that provided for by article 2, chapter 37, the 
burden of showing which would have been upon the defendant. There is no 
evidence in the record to show that the table value of $35, placed by the com- 
pany, conformed with the requirements of section 5742, which provides how a 
paid-up policy shall be commuted. That it did so conform is not a matter to 
be assumed or taken for granted, but is one that must appear from the evidence 
of an actuary or other person qualified to give such evidence. 

It is not conceded in this case by the plaintiff that the table value set out 
in the policy is equal to the net value as calculated under section 5742, as was 
the case in the cases of State ex rel. Clark v. Becker, supra; Cave v. Missouri 
Insurance Company, supra; Adams v. Ohio National Life Insurance Company, 
supra, cited by the defendant. Those cases were tried by both parties on the 
theory that the table values placed by the companies on the policies conformed 
to section 5742. Before any defense can be made to appear under section 5744, 
there must be some evidence in the record to show that the value placed by the 
company on the paid-up policy conformed to section 5742, the burden of produc- 
ing which was upon the defendant. However, it did not make such contention 
and offered no evidence upon which to base such contention, Simpson v. 
yey R. I. & P. R. Co., Mo.Sup., 192 S.W. 739; Stofer v. Dunham, Mo.App., 
208 S.W. 641; McCloskey v. Koplar, 329 Mo. 527, 46 S.W.2d 557, 92 A.L.R. 641. 

[3] The defendant made no claim upon the trial that its defense was under 
section 5744 and offered no evidence to bring its defense within such sections. 
Upon the other hand, its sole contention was that its defense was under section 
5742 and was not under section 5741. By such contention, it is concluded 
Neither does the record show any defense based upon section 5742. In the 
absence of any showing bringing the policy within some other section, it was 
operative under section 5741 for extended insurance in an amount not less than 
the face amount thereof. Upon this theory, the trial court proceeded and rightly. 

The judgment of the trial court is affirmed. 

All concur. 


WRIGHT v. METROPOLITAN LIFE INS. CO. No. 24373. 
St. Louis Court of Appeals. Missouri. April 5, 1938. 
Rehearing Denied April 20, 1938. 
115 Southwestern Reporter (2d) 102. 
1. TOTAL DISABILITY. 

Under group insurance policy ir uring against total and permanent disability, 
the insured is “totally disabled” when the infirmity from which he suffers renders 
him unable to perform i in the usual and customary way, substantially all the material 
acts of any occupation, business, or profession that he would be able to engage in 
but for this disabling infirmity. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

2. TOTAL DISABILITY. 

Under group insurance policy insuring against total and permanent disability, 
the insured need not be absolutely helpless in order to recover disability benefits. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

3. ABILITY TO WORK. 

Under group insurance policy insuring against total and permanent disability, the 
mere fact that insured did for a time perform the duties of his occupation will not 
bar recovery on claim of total disability, where it is shown that he was really unable 
to work and did so at the risk of endangering his health or life. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

Appeal from Circuit Court, St. Louis County; Julius R. Nolte, Judge. 
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“Not to be published in State Reports.” 

Action by John R. Wright against the Metropolitan Life Insurance Company to 
recover installment payments allegedly due under group insurance policy. From an 
order sustaining plaintiff’s motion for a new trial after verdict for defendant, defend- 
ant appeals. 

Affirmed. 

Fordyce, ‘White, Mayne, Williams & Hartman and R. E. LeDriere, all of St 
Louis, for appellant. 

Arthur Kreisman, of St. Louis, for respondent. 

Becker, Judge. 

This is an appeal from an order of the circuit court of St. Louis county sus- 
taining plaintiff’s motion for a new trial after verdict for defendant. 

Plaintiff’s action is for the recovery of installment payments alleged to be due 
him under a certain group insurance policy issued by the Metropolitan Life Insur- 
ance Company, defendant below, appellant here, to the St. Joseph Lead Company 
for the protection of its employees, and specially under the total and permanent dis- 
ability provisions of said policy. 

Plaintiff’s petition alleges that as an employee of St. Joseph Lead Company he 
was the holder of a certificate of insurance, under a master policy of group insur- 
ance, issued by the defendant company to the St. Joseph Lead Company, and that 
during the period of time that the said policy was in force and effect, namely, prior 
to March 31, 1932, plaintiff had become permanently, continuously, and wholly dis- 
abled and prevented from performing any work for compensation or profit by 
reason of having contracted tuberculosis, and prayed for the recovery of the monthly 
payments allegedly due under the policy up to the date of the filing of the petition. 

The answer was a general denial, coupled with a denial that the plaintiff was 
totally and permanently disabled within the meaning and under the terms of the 
policy; and a further defense that if plaintiff had become permanently and totally 
disabled, such condition commenced after the insurance policy had ceased to be in 
force. 

The reply was a general denial. 

The trial resulted in a verdict for defendant. Thereafter, the court sustained 
plaintiff’s motion for a new trial because of error in giving defendant’s instruction 
numbered 2. The action of the trial court in granting a new trial upon the ground 
stated is the sole question brought here for review. 

Instruction numbered 2 reads as follows: “The Court instructs the jury 
that plaintiff cannot recover unless you find and believe from the evidence that 
while he was employed by the St. Joseph Lead Company and covered by the 
insurance in question he became wholly and permanently disabled so that he is and 
will be permanently, continuously and wholly prevented from performing any 
work for compensation or profit.” 

It is appellant’s contention that tested by the rule that instructions must be 
read as a whole and as a single charge, “it will be found that instruction numbered 
two was at most only ambiguous or general in its terms, and, therefore, suscep- 
tible of explanation or supplementation” by other given instructions, and that 
the instructions in the case, taken as a whole, were consistent and harmonious. 

In this connection appellant calls attention to the fact that plaintiff’s instruc- 
tion numbered 1, in which the term “wholly and permanently disabled” as used 
in the provisions of the policy of insurance in question is defined, predicted a 
finding for plaintiff if the jury found and believed, among other things, that 
the “plaintiff hecame totally and permanently disabled as a result of accident or 
disease so as to be prevented thereby from engaging in any occupation, and 
performing any work for compensation or profit without endangering his life 
or health,” and that in plaintiff’s instruction numbered 3 the jury are instructed 
that, “in determining from the evidence introduced in this cause the question as 
to whether the plaintiff was prior to March 3lst, 1932, and has been continuously 
from said time totally disabled, it is not necessary that you find and believe from 
the evidence that the plaintiff was and is now absolutely physically disabled to 
such an extent as to render him unable to perform any act or kind of business 
pertaining to any occupation, business or profession he might be able to follow. 
but it is sufficient to find that his ailments and diseases, if any, are such that 
common care and prudence would require him, in order to preserve his life 
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and health, to desist in the pursuit of his occupation, business or profession; 
and if you find and believe from the evidence that the plaintiff was, prior to 
March 31, 1932, and has been continuously since that time, prevented, because 
of his ailments and diseases, if any, from performing substantially every 
material part of any occupation, business or profession he might be able to 
engage in, then you will find him totally disabled within the meaning of the terms 
of the policy of insurance introduced in evidence.” 

Appellant argues that in light of the quoted portions of plaintiff’s instructions 
numbered 1 and 3, whatever ambiguity inhered in defendant’s instruction numbered 
2 (for the giving of which the trial court granted plaintiff a new trial) was 
eliminated and cured. 

[1-3] It is no longer open to question but that instructions 1 and 3, given 
at the request of the plaintiff, were correct. It has been held repeatedly that 
under policy provisions insuring against total and permanent disability the 
insured is totally disabled when the infirmity from which he suffers renders him 
unable to perform in the usual and customary way substantially all the material 
acts of any occupation, business, or profession that he would be able to engage in 
but for his disabling infirmity. “It is not required that he shall be absolutely. 
helpless.” Nor will the mere fact that the insured did not for a time perform 
the duties of his occupation bar his recovery on a claim of total disability, where 
it is shown that he was really unable to work and did so only at the risk of 
endangering his health or life. “The fact that under distressing circumstances a 
strong will and great courage caused him to do what he was unable to do without 
great physical pain and effort, or without endangering his health or life, or 
what common care and prudence would require a person in his condition to 
desist from doing, does not as a matter of law show that he was not totally dis- 
abled.” Moss v. Metropolitan Life Ins. Co., 230 Mo.App. 70, 84 S.W.2d 395, 
398, and cases therein cited; Rose v. National Lead Co., Mo.App., 94 S.W.2d 
1047, 1051, 1052; Young v. Metropolitan Life Ins. Co., 229 Mo.App. 823, &4 
S.W.2d 1065; Farmer v. Metropolitan Life Ins. Co., 230 Mo.App. 80, 85 S.W.2d 
235; State ex rel. Metropolitan Life Ins. Co. v. Allen, 337 Mo. 525, 85 S.W.2d 
469; State ex rel. Metropolitan Life Ins. Co. v. Hostetter, 338 Mo. 589, 92 
S.W.2d 122; State ex rel. Metropolitan Life Ins. Co. v. Allen, 339 Mo. 1156, 
100 S.W.2d 487. 

Not alone have plaintiff's instructions numbered 1 and 3 been approved as 
outlined above, but the court’s refusal to give an instruction similar to that of 
plaintiff’s instruction numbered 2, under consideration here in the instant case, 
was held to be proper in the case of Rose v. National Lead Company, supra. 
The refused instruction in the Rose Case told the jury that “by the words ‘Total 
and Permanent Disability’ as used in the Benefit Certificate, and in these instruc- 
tions, is meant such disability as does and will ever prevent the plaintiff from 
performing any work for compensation and/or profit,” which is in effect the 
same as the instruction numbered 2 given at the request of plaintiff in the instant case. 

[4] Defendant’s instruction numbered 2 does not conform to the accepted 
interpretation of the meaning of the phrase “totally and permanently disabled.” 
Tt is an instruction which disposes of the case; an instruction which tells the 
iury that plaintiff cannot recover unless a certain finding is made bv the jury, 
which finding is devoid of necessary and material limitations. We are of the 
view, and so hold, that defendant’s instruction numbered 2 is clearly inconsistent 
with plaintiff's instructions numbered 1 and 3. 

Thus the jury, upon one of the vital issues in the case, were given conflicting 
instructions—those given at the request of nlaintiff beine correct, and the defend- 
ant’s instruction being erroneous. In arriving at their verdict for the defendant, 
which of these instructions did they follow? If thev followed defendant’s instruc- 
tion numbered 2, it is apparent, in light of what we have said above. that error 
prejudicial to plaintiff has been committed. In this situation the trial court 
properly granted plaintiff a new trial. 

The judgment should be affirmed. It is so ordered. 

Hostetter, P. J.. and McCullen, J., concur. 
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BAILEY v. METROPOLITAN LIFE INS. CO. No. 19079. 
Kansas City Court of Appeals. Missouri. March 7, 1938. 
Rehearing Denied April 4, 1938. 
115 Southwestern Reporter (2d) 151. 
6. IDENTIFICATION. 

Recovery for death of an insured may be had regardless of whether insured’s 
body was ever identified by any one who was acquainted with insured. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

10. LAPSE. 

In action on life policy, where, at time suit was instituted, statutory pre- 
sumption of insured’s death existed, policy had lapsed in 1931, and witness tes- 
tified that when he went to visit insured in 1926, landlord at insured’s rooming 
house informed witness that insured had died, and a death certificate of an 
unknown white man who fitted insured’s description stated that death occurred 
in 1926, question whether death occurred before policy lapsed was for jury. 
Mo.St.Ann. § 1709, p. 3986. 

(For other cases, see Insurance, Dec. Dig. § 668[8].) 

12. PENALTY. 

Unless facts are brought to the insurer’s attention before suit is brought 
on a policy, which are sufficient to induce belief in a reasonable mind that a 
beneficiary under a policy is not entitled to receive the benefit provided in the 
policy, there is no ground for recovery for vexatious delay. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

13. PENALTY. 

Where a beneficiary under a policy seeks to recover of an insurer for 
vexatious delay, direct and positive evidence of the delay is not required, it 
being within the province of the jury to conclude as to the question from a 
survey of all facts in the case that tend to reveal the conduct of the insurer 
touching the matter. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 

14. DISAPPEARANCE. 

In action on life policy, where insured had disappeared, and when insured’s 
wife was informed that insured had died, wife likewise informed insurer, and 
was told to pay no more premiums, wife signed papers at insurer’s request, which 
were not produced at trial, and insurer had told wife that she would be paid only 
upon production of a death certificate, and such transactions occurred nearly 
eight vears before trial, question of vexatious delay of insurer was for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 


Appeal from Circuit Court, Jackson County; Allen C. Southern, Judge. 

Action by Inez Bailey, administratrix of the estate of Dan L. Bailey, 
deceased, against the Metropolitan Life Insurance Company, a corporation, to 
recover on a life insurance policy issued by defendant. Judgment for plaintiff 
for $1,046.32, and defendant appeals. 

Affirmed. 

Michaels, Blackmar, Newkirk, Eager & Swanson, of Kansas City, Harry Cole 
Bates, of New York City, and William C. Michaels, Robert E. Coleberd, and Albert 
L. Reeves, Jr., all of Kansas City, for appellant. 

R. C. Southall, of Kansas City, for respondent. 

SHAIN, Presiding Judge. 

In this action the plaintiff, administratrix of the estate of Dan L. Bailey, 
deceased, seeks to collect on an insurance policy issued to deceased by the defendant 
under date of September 14, 1925. 

The death of the insured is alleged to have taken place during the life of the 

policy. Suit for the principal sum of $504, and for 10 per cent. penalty for vexa- 
tious delay, and for reasonable attorney’s fees. 
_ The facts briefly stated are substantially as follows: The issuance of the policy 
is admitted, and it stands admitted that premiums were duly paid up to October 1, 
1928. Under the provisions of the policy,, premiums having been paid for more than 
three years, the provision for extended insurance is admitted by defendant to have 
carried the insurance in full effect up to November 22, 1931. 
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The real issue in this case is as to whether or not the insured died prior to 
November 22, 1931. 

It appears from the evidence that the deceased, who was the husband of plain- 
tiff, left his home and went to Chicago in the fall of 1925, for the purpose of secur- 
ing work. Deceased communicated with his wife until November, 1926; after which 
time no letter or postal card was ever received from the insured. It is shown that 
the wife of insured, plaintiff herein, made diligent efforts to locate her husband 
whose last-known address was 18 South Jefferson street, Chicago, Ill. Her efforts 
were of no avail. 

The plaintiff alleges that she first heard of the insured’s death in October, 1928, 
and that she immediately notified defendant, offered proof of death, and demanded 
payment of insurance, but that defendant refused payment and has since refused. 

The defendant in its answer pleads the expiration of the policy as of November 
22, 1931. Further answering, defendant denies that said insured is dead and that due 
proof of death has been made. Defendant further answers as follows: 

“The plaintiff does not have any right, title or capacity to maintain this action or 
any action against the defendant on the facts alleged by her in said petition and 
does not have any cause of action against defendant.” 

The trial was before a jury and the jury returned verdict as follows: 

“We the jury find the issues in favor of the plaintiff and assess the amount of 
recovery under said policy at the sum of $504.00 and further assess $241.92 interest 
at 6% for 8 years and further assess amount of penalty at the sum of $50.40 and we 
further assess the sum of $250.00 as attorney fees. 

“{Signed] George Pilarski, 
“Foreman.” 

Judgment was rendered in accordance with the jury verdict and defendant duly 
appealed. We will continue to refer to respondent as plaintiff and appellant as 
defendant. 

‘Defendant makes assignment of errors as follows: 

“TI, The court erred in permitting plaintiff and her witnesses, Rice and Madigan, 
to testify that they were told the insured, Dan L. Bailey, was dead, for the reason 
that such testimony was hearsay and therefore inadmissible for any purpose. 

“II. The court erred in permitting plaintiff to introduce in evidence Plaintiff's 
Exhibit 5 a copy of a death certificate of an unknown white man issued by the Board 
of Health of Chicago, Illinois, for the following reasons: 

“(1) It was not properly identified. 

“(2) There was nothing in evidence showing that it related to the insured, Dan 
L. Bailey. 

“(3) It was hearsay. 

“III. The court erred in refusing defendant’s demurrer at the close of the whole 
case (Instruction ‘B’) for the following reasons: 

“(1) Plaintiff did not make out a submissible case showing that the death of the 
insured occurred within the period of time the policy was in force, which was less 
than seven years. 

“(2) Even the common-law presumption would establish that insured died not 
earlier than November, 1933, which was seven years after the last word from him 
(November, 1926), and two years after the policy lapsed (November 21, 1931). 


“IV. The court erred in submitting the issue of penalties and attorney’s fees 
to the jury (plaintiff’s instruction No. 3,) because there was no evidence that defend- 
ant vexatiously refused to pay plaintiff’s claim.” 

Opinion. 

It appears that a Mr. McClelland, a second cousin of insured, went to Chicago, 
Ill., with insured. The plaintiff, while upon the witness stand, was asked as to the 
whereabouts of McClelland and answered that he was dead. It appears plaintiff 
had conversed with McClelland before his death. 

The conversation between plaintiff and witness was permitted over the objec- 
tions of defendant that same was hearsay. 

[1] In Whimster v. Holmes, 177 Mo.App. 130, 164 S.W. 236, 240, the defend- 
ant offered to prove that the chauffeur had stated certain facts. This court held 
that testimony was inadmissible by reason of ‘being hearsay. Other cases are 
cited to the same tenor and effect as above. It is the well-recognized rule that 
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hearsay evidence is inadmissible. However, as was stated in Whimster v. 
Holmes, supra: 

“In State v. Levy, 90 Mo.App. [643] loc. cit. 646, it is said that: ‘Our law 
does, indeed, define some exceptional circumstances which raise hearsay to the 
rank of admissible evidence. Those exceptions are vindicated by necessity, or 
by reasons of public policy.’” 

We must always bear in mind that, “When the reason of a rule ceases, the 
rule ceases.” Based upon the above, many notable exceptions to general rules 
are recognized, 

The question of liability upon the defendant in this case rests upon the fact 
as to whether insured, who had left his home and gone to Chicago to seek 
employment and whose communications to his wife had ceased and who by 
diligent search the wife had been unable to locate, had died prior to the lapse 
of the policy in question. 

We conclude that, under the particular facts as presented in the case at bar, 
a field of judicial inquiry is brought into existence and that all facts and circum- 
stances bearing upon the question involved are a part of the res gestae. 

It is said in‘Corpus Juris, vol. 22, pages 445-448 as follows: 

“The res gestae rule is frequently applied to let in evidence of unsworn 
stateinents, it being held that, if the existence of a conversation is relevant for 
any purpose, the statements in such conversation are competent. But in apply- 
ing the broad general principle, no logical distinction can be drawn between 
statements and acts, for in reality, except so far as relates to the truth of the 
assertion, a verbal act does not essentially differ from any other. The rule is, 
therefore, that where the making of a statement in controversy, or the doing of 
an act, assists in cofistituting the transaction or in proving per se a relevant fact, 
the declaration or act is competent. Unsworn declarations which are recéived as 
part of the res gestae do not depend for their effect on the credit or credibility 
of the declarant, but derive their probative force from their close connection 
with the occurrence which they accompany and tend to explain, and are 
admissible as original evidence, although it is frequently stated that they are 
received under an exception to the hearsay rule.” 

[2] The plaintiff in the case at bar testified that the last time she heard 
from her husband, the insured, was in October, 1926. Witness Rice testified 
that he saw insured in Chicago, in 1926. This date of November, 1926, appears, 
in so far as the evidence before us shows, to be the last time insured was seen 
by any one who communicated with insured’s wife. We conclude that it is fair 
to infer that the seven-year statute, Mo.St.Ann. § 1709, p. 3986, began to run in 
the latter part of 1926. 

This suit was begun in August, 1936. Under the evidence in this case, the 
presumption of death of insured existed at the date this action was brought. 
Such being the case, the issue is narrowed down to the question of time of death. 

[3] There is no presumption as to time of death that arises from disappear- 
ances. However, as to the question of time of death, the same may be estab- 
lished by facts and circumstances which are inconsistent with the theory of 
abandonment of his home or the desertion of his family and friends. Williams 
v. National Life & Accident Insurance Co., 222 Mo.App. 355, 1 S.W.2d 1034. 

[4] We conclude that the statements of the witness, complained of by 
defendant, are not competent to prove the fact of death. Neither do we hold 
that such evidence is admissible under the rule of evidence as to pedigree. The 
question of pedigree is not at issue in the case at bar. 

[6] Under the well-recognized doctrine of this state, the recovery for death 
of insured may be had under facts and circumstances regardless of the fact as 
to whether or not the body of deceased was ever identified by any one who was 
acquainted with the insured. Pfeifer v. Supreme Tribe of Ben Hur, 191 Mo.App. 
38, 176 S.W. 710. 

[7, 8] We conclude that Exhibit No. 5, when taken with the testimony of 
Mrs. Borland, cannot be classed as hearsay evidence. We conclude, from. the 
showing made, that such evidence was direct evidence. Identity is not confined 
to name alone. The build, weight, height, and markings upon the body often 
furnish the best evidence of identity. We conclude that there was no error in 
admitting Exhibit No. 5 in evidence. 

[9] As to defendant’s point No. 3, much authority is cited to the effect that 
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unless seven years have elapsed since the insured disappeared, he is presumed 
tu be alive. The principle announced is so well established that a Brenssien 
of the authorities cited would serve no purpose. 

The theory upon which this case was tried is that at the time of the suit the 
presumption of death existed. Such being the case, evidence becomes admissible 
as to whether or not the insured died at a time before the policy was lapsed by 
the company, to wit, November 22, 1931. 

[10] We have held above that there was competent evidence to go to the 
jury on the question of time of death being prior to November 22, 1931. It 
follows that we find no error in the refusal to give defendant’s instruction B. 

In giving consideration of defendant’s point No. 4, we must take into con- 
sideration happenings and events which occurred before suit was brought. 

The plaintiff testified that upon receiving information of the death of insured 
in 1928, she took up the matter with representatives of the defendant and gave 
to them the facts she had learned and was told to pay no more premiums and 
that a man would be sent out from the office, and that a man did come out and 
she signed papers at his request. Her testimony is that she thereafter went to 
the company’s office and that the papers she had signed were taken from the 
safe and that she was told that, “I can’t pay that unless you produce a death 
certificate and when you do we will pay off.” She further testified that she then 
asked for the papers and that he put them back in the safe. She further testified 
that these papers were the ones she had signed at the request of the man who 
had come out about a month previous. 

The defendant placed no one on the stand to contradict the above testimony. 
No denial is made of the fact that plaintiff was told to cease paying premiums. 
No denial is made to the fact that the plaintiff, at the request of a representa- 
tive of the defendant, gave the information of the disappearance of insured or 
the information of insured’s death given by the insured’s relative. No denial is 
made as to the signing of papers containing the above information. 

[11] The defendant, not denying the possession of these papers, did not see 
fit to produce them at the trial. Under the facts as developed, it is not unrea- 
sonable to infer that the papers signed constituted what the plaintiff believed to 
be proof of death. As to whether or not they constituted satisfactory proof, 
the defendant was in a position to know. There was certainly nothing in the 
papers signed by plaintiff, at request of defendant, that’ would give reason to 
suspect that the insured was alive or else they would have been introduced in 
evidence by the defendant. 

No showing is made that defendant made any investigation based upon the 
information given by plaintiff. 

The testimony in this case clearly is to the effect that the defendant’s attitude 
in this matter shows an almost ytter disregard of that solicitude for an 
insured and his family that is usually manifested in the sale of insurance. 

[12] The accepted rule in Missouri is that unless facts are brought to the 
insurer’s attention before suit is brought, sufficient to induce belief in a reasonable 
mind that a beneficiary under a policy is not entitled to receive the benefit pro- 
vided in the policy, then there is no ground for recovery for vexatious delay. 
Grandgenett v. National Protective Insurance Ass’n, 229 Mo.App. 132, 73 S.W.2d 
341. 

[13] Under the law in this state, direct and positive evidence of vexatious 
delay is not required. It is within the province of the jury to conclude as to the 
question of vexatious delay from a survey of all the facts in the case that tend 
to reveal the conduct of the insurance company touching the matter. Keller v. 
Home Life Insurance Co., 198 Mo. 440. 95 S.W. 903. Curtis v. Indemnity Com- 
pany, 327 Mo. 350. loc. cit. 376, 377, 37 S.W.2d 616. 

a [14] We conclude that there was no error in submission of issue of vexatious 
elay. 

While the amount involved in the case at bar is not large, still in the citations 
given and in our research, we find no one case wherein the issues are so squarely 
before the court as are presented herein. Such situation has impelled a some- 
what lengthy opinion. : 

In our review of this case, we have been confronted with the disturbing 
fact of constant and repeated interruption by way of objections and motions to 
strike out. The parts of the proceedings included in our opinion show the nature 





Life] Kraemer v. New York Life Ins. Co. 421 


and character of these objections and motions. There are but few well-defined 
issues in the case at bar, and a few well-outlined objections would suffice for 
every purpose in the trial and on review. os 

From a careful study of the record and the authorities bearing upon the 
issues involved, we conclude that there is no reversible error shown. 

Judgment affirmed. 

All concur. 


APFEL v. GENERAL AMERICAN LIFE INS. CO. No. 30252. 
Supreme Court of Nebraska. April 1, 1938. 
278 Northwestern Reporter 884. 
1. PAID-UP POLICY. 


The insurer could not avoid liability on paid-up life policy on ground that policy 
had lapsed because of insured’s failure to pay interest on an accounting lien set up 
in connection with insurer’s purchase of assets of insurance company which had 
issued policy, where lien was not a definite sum and did not create liability to pay 
any definite sum on any date except on accounting dates, and where demand for 
interest prior to anniversary date of policy was premature. 

(For other cases, see Insurance, Dec. Dig. § 349[1].) 

2. ATTORNEY’S FEE. 

The allowance of an attorney’s fee considerably in excess of 10 per cent. of 
judgment rendered in suit on life policy was not unreasonable, where petition and 
answer were lengthy and a large number of printed exhibits were attached. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

3. ATTORNEY’S FEE. 

An attorney’s fee in action on insurance policy must be reasonable in amount, 
and cannot be based solely on amount of judgment, but should be fixed only after 
examining type of questions involved and length of time, diligence, and skill neces- 
sarily devoted to preparation and presentation thereof. 

(For other cases, see Insurance, Dec. Dig. § 602.) 


Syllabus by the Court. 

1. Beneficiary entitled to recover upon a paid-up policy of life insurance where 
the defense was that policy had lapsed by reason of sending a notice demanding pay- 
ment $2.48 of interest on an accounting lien set up between the old and the new 
companies involved, which interest demand was premature. 

2. An attorney’s fee in actions on insurance policies must always be reasonable 
in amount, and cannot be based solely on the amount of the judgment, but should 
only be fixed after examining the type of questions involved, and the length of time, 
diligence and skill necessarily devoted to the preparation and presentation thereof. 

Appeal from District Court, Lancaster County; Chappell, Judge. 

Action by Linna T. Apfel against the General American Life Insurance Company 
to recover death benefits upon a paid-up policy of life insurance. Judgment for 
plaintiff, and defendant appeals. 

Affirmed. 

Loren H. Laughlin, of Lincoln, and Allen May and J. R. Burcham, hoth of St. 
Louis, Mo., for appellant. 

Baylor & TouVelle and George Healey, all of Lincoln, for appellee. 

Heard before Goss, C. J., and Rose, Day, Paine, Carter, and Messmore, JJ. 


KRAEMER v. NEW YORK LIFE INS. CO. No. 30268. 
Supreme Court of Nebraska. April 8, 1938. 
278 Northwestern Reporter 886. 
1. NOTICE. 

In action on insurance policy having total disability benefits, wherein the 
insured sought to excuse his failure to make any claim for disability within 
time fixed in policy by showing that injury had caused mental impairment, evi- 
dence sustained jury’s finding that insured’s memory was not affected so as to 
excuse him from giving notice. 

(For other cases, see Insurance, Dec. Dig. § 665[7].) 


Syllabus by the Court. 
1. In a law action a verdict of a jury based on conflicting evidence will not 
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be disturbed unless clearly wrong. Tidd v. Stull, 128 Neb. 506, 259 N.W. 369. 

2. “Ordinarily the credibility of a witness is a question for the determination 
of the jury, and it is within their province to credit the whole of his testimony 
cr any part of it which appears to them to be convincing, and reject so much 
of it as in their judgment is unworthy of credit.” Baker v. Racine-Sattley Co., 
86 Neb. 227, 125 N.W. 587. 

Appeal from District Court, Dixon County; Ryan, Judge. 

Action on an insurance policy having total disability benefits by Gustav 
Kraemer against the New York Life Insurance Company to recover for total 
disability. From a judgment in favor of the defendant, the plaintiff appeals. 

Judgment affirmed. 

Edward F. O’Brien, W. V. Steuteville, and W. G. Jepson, all of Sioux City, 
Iowa, for appellant. 

Brown, Fitch & West, of Omaha, for appellee. 

Heard before Goss, C. J., Eberly, Paine, Carter, and Messmore, JJ., and 
Lightner and Spear, District Judges. 

Goss, Chief Justice. 

Action on an insurance policy to recover for disability. The jury returned 
a verdict for defendant. From a judgment thereon plaintiff appealed. 

July 9, 1929, plaintiff purchased a policy of insurance from defendant. The 
policy was for $2,500 or for $5,000 (double indemnity) if death resulted from 
accident. The company agreed to pay the insured a monthly income of $25 and 
to waive payment of premium falling due during continuous total disability. The 
consideration was the payment of $102.33 premium paid in advance and a like 
sum each calendar year, payable July 9. The premium included $3.13 for the 
double indemnity benefits and $13.80 for the disability benefits. Premium could 
be paid annually, semiannually or quarterly in advance, Plaintiff alleged and the 
answer admitted that premiums were paid only to January 9, 1933. The suit was 
begun July 31, 1936. 

Plaintiff alleged that on or about December 10, 1932, while carrying a half 
hog on his right shoulder, a ladder stationed in an upright position on his hog- 
house fell and struck the half-hog, and plaintiff thereby sustained a severe injury 
to his spinal cord between the shoulder blades, and as a result thereof plaintiff 
has been continually and totally disabled; that said injury so affected plaintiff’s 
mental and physical condition that he was unable to carry out the ordinary 
business duties incidental to his occupation and his condition grew gradually 
worse, and due to this condition plaintiff failed to pay the premium on his policy 
due in January, 1933; plaintiff pleads that the policy contained this provision 
among other things: “In event of default in payment of premium after the 
insured has become totally disabled as above defined, the policy will be restored 
and the benefits shall be the, same as if said default had not occurred, provided 
due proof that the insured is and has been continuously from date of default 
so totally disabled and that such disability will continue for life or has continued 
for a period of not less than three consecutive months, is received by the 
company not later than six months after said default.” Plaintiff alleges that, 
by reason of plaintiff’s aforementioned impaired mental faculties due to the 
spinal injury, he did not notify defendant of his injury within the time 
stipulated in the policy and had forgotten and could not reasonably have 
remembered the existence, of his policy of insurance; that as a proximate and 
direct result of said spinal injury plaintiff, on or about August 24, 1933, con- 
tracted sleeping sickness from which he regained consciousness about October 
15, 1933; that the degenerative process left plaintiff with a total lack of business 
aptitude, and he did not become aware of the existence of the policy of insur- 
ance until he had reeched a more normal state of mind, to wit, June, 1935, and 
notice was promptly thereafter given to defendant within the time stipulated in 
the policy, to wit, on or about July 1, 1935. 

The answer of defendant denied each and every allegation not admitted to 
he true; adjnitted that the policy was issue, and alleged the default of premium 
eecurred on January 9, 1933, and still exists; pleads provisions of the policy as to 
proofs of disability to be furnished the company not later than six months after 
default, and alleges that plaintiff failed to furnish proofs of alleged disability 
within six months after the default, and denies that plaintiff suffered total and 
permanent disability as set forth in the, contract. 
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The case was tried before a jury and both sides tendered evidence which 
was received and made a case upon which the jury could have found either for 
plaintiff or defendant. No fault is found with the instructions of the court. 
The vital assignment of error is that the verdict is not sustained by the evidence 
and is contrary to the evidence. 

It may be said that in their testimony plaintiff and his witnesses described 
the manner in which he was injured and the effect upon him. There was an 
attempt to excuse the failure of plaintiff to make any claim for disability until 
long after the time fixed in the policy for such notice because of mental impair- 
ment to such an extent that plaintiff forgot that he had such a policy. Over 
against this there was evidence before the jury to the effect that in the spring 
of 1933 he remembered that he had a safety deposit box in the bank with his 
papers in it, remembered at that time, when he got a notice from the receiver of 
the bank, that Mr. Johnson was the receiver, that receiver was at the bank at 
stated periods, and that he had a matter of business on which he wished to 
consult Mr. Johnson and remembered to see Mr. Johnson and to have conver- 
sation with him, remembered to get the papers out of the box and to take the 
envelope home with him. The insurance policy involved was in that envelope. 
All of this was within time to have given notice of disability under the policy. 
The failed bank from which he got the papers was in his market town a few 
miles from his home, where he went every week or two after his injury. 

[1] The fifth instruction given to the jury by the court contained five 
propositions submitted to the jury in the form of questions for their deliberation. 
The fourth proposition was: “And was the plaintiff so disabled by reason of the 
injury as to prevent or excuse him from giving notice to the defendant company 
as to the disability caused by the injury?” Under the evidence before the jury 
they were justified in finding that his memory was not affected so as to excuse 
him from giving notice within the time provided by the policy. 

[2] In a law action a verdict of a jury based on conflicting evidence will not 
be disturbed unless clearly wrong. Tidd v. Stull, 128 Neb. 506, 259 N.W. 369; 
Harrell v. People’s City Mission Home, 131 Neb. 138, 267 N.W. 344. 

[3] It is true that defendant did not by direct testimony expressly contradict 
much of the testimony of plaintiff and some of his corroborating witnesses. It 
left the credibility of their testimony to the jury for consideration on its merits 
including the effect of cross-examination. In Baker v. Racine-Sattley Co., 86 
Neb. 227, 125 N.W. 587, 588, the rule was stated as follows: “Ordinarily the 
credibility of a witness is a question for the determination of the jury, and it is 
within their province to credit the whole of his testimony, or any part of it, 
which appears to them to be convincing, and reject so much of it as in their 
judgment is unworthy of credit.” 

No error has been shown. For the reasons stated in the opinion, the judg- 
ment of the district court is affirmed. / 


METROPOLITAN LIFE INS. CO. v. POLIAKOFF et al. 
Court of Chancery of New Jersey. May 6, 1938. 
198 Atlantic Reporter 852. 
2. CONTRACT. 


Group life policy and certificate issued thereunder together constituted the con- 
tract between parties. , 

(For other cases, see Insurance, Dec. Dig. § 151[1].) 

3. ASSIGN MENT. 

Where group life policy provided that no assignment of insurance under policy 
should be valid, but certificate issued under policy did not mention subject of assign- 
ment, the provision against assignment was as valid as if repeated in the certificate. 

(For other cases, see Insurance, Dec. Dig. § 203.) 

4. INTENT. 
_ The court must seek real intention of parties to group life policy and certificate 
issued thereunder and carry that intention into effect. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

5. ASSIGNMENT. , 
If an assignment of insurance under certificate issued under group life policy 
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will not interfere with the fulfillment of parties’ intention, under circumstances, 
prohibition against assignment will be disregarded. 

(For other cases, see Insurance, Dec. Dig. § 203.) 

6. WAIVER. 

‘The party for whose benefit provision prohibiting assignment of insurance under 
certificate issued under group life policy was inserted may waive it and other inter- 
ested parties cannot take advantage of the provision. 

(For other cases, see Insurance, Dec. Dig. § 203.) 

v ASSIGNMENT. 

Where insured, covered by certificate issued under group life policy, agreed to 
pay attorney one-half of all sums recovered on the certificate, provision of policy 
prohibiting assignment did not affect the attorney’s rights where insurer paid money 
into court, the insured had left the employ of company which took out group policy, 
and certificate was made payable to assured’s estate. 

(For other cases, see Insurance, Dec. Dig. § 203.) 


Anterpleader suit by the Metropolitan Life Insurance Company against David A. 
Poliakoff and another based on a group insurance policy written by the complainant 
for the General Electric Company and on a certificate issued thereunder to one of 
the General Electric Company employees, Mike Matwijizyn. 

Decree for David A. Poliakoff. 

Rospond & Rospond, of Newark, for defendants John Matwijizyn and Dr. Syl- 
vester Gruszka. 

Leonard J. Emmerglick, of Newark, for defendant David A. Poliakoff. 

Bicetow, Vice Chancellor. 

This interpleader suit grows from a group insurance policy written by com- 
plainant for General Electric Company, and from a certificate thereunder issued by 
complainant to one of the company’s employees, Mike Matwijizyn. Complainant 
thereby promised to pay, upon the employee’s death, $2,000 to the beneficiary desig- 
nated by him. The policy also provided, in lieu thereof, that, in the event of the 
total and permanent disability of the employee, complainant would “begin making 
payments to such employee or to a person designated by him for the purpose,” of five 
annual installments of $428 each. “Should death of the disabled employee occur, any 
remaining installments shall be paid to the Beneficiary nominated by the employee, 
or such Beneficiary may have the remaining installments paid in one sum.” 

Matwijizyn contracted tuberculosis and became disabled. He engaged defendant 
Poliakoff, an attorney, to prosecute his claim under the policy. The company at first 
replied that the policy had lapsed for nonpayment of premium, but was finally con- 
vinced by Poliakoff that the claim was valid. It made three annual payments of $4 
each, and then Matwijizyn died. Conflicting claims were made for the two remain- 
ing installments, so the company filed the bill. 

A claimant for one-half the installments is Poliakoff, who relies on the contract 
whereby Matwijizyn retained him, and further, “In consideration of the services 
rendered and to be rendered by the said David A. Poliakoff, my attorney, I hereby 
agree to pay him and he is authorized to retain out of any moneys that may come 
into his hands, 50 percent. of all sums received or recovered by him by suit, settle- 
ment or otherwise, by reason of the above claim.” A copy of this instrument was 
promptly filed with complainant. Matwijizyn never expressed any dissatisfaction 
with his bargain with Poliakoff and, in accordance with it, he paid to Poliakoff, or 
allowed him to retain, half of each of the three installments received in his lifetime. 
Under circumstances which have been proved, the arrangement seems to me to have 
been fair to the client. 

Both the group policy and the individual certificate stated that the right to 
change the beneficiary was reserved. At the time Matwijizyn and Poliakoff entered 
into their contract, the beneficiary named in Matwijizyn’s certificate was “Estate.’ 
Two years later, he designated as beneficiary his nephew, John Matwijizyn, who is 
the other defendant. He has been paid one-half the sum which remained unpaid 
at the death of insured. Only the other half is in dispute. 

To win the fund, Poliakoff must show that his contract with assured operated 
as an assignment, or at least gave him an equitable lien which ripened into title on 
nonpayment of the stipulated fee. : ; 

[1-3] Generally, a chose in action is assignable; but not if the contract from 
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which the chose grows forbids assignment. Grigg v. Landis, 19 N.J.Eq. 350, reversed 
21 N.J.Eq. 494. So we examine first the contract of insurance. The master policy 
issued to the electric company contained this provision: “No assignment by any 
employee of his insurance under this policy shall be valid.” Matwijizyn’s certificate 
did not mention the subject of assignment but stated that the employee was insured 
“under and subject to the terms and conditions” of the group policy. The two 
instruments taken together constitute the contract; the provision against assign- 
ments is as valid as if repeated in the certificate. 

[4-6] The prohibition to assign is subsidiary. The court must seek the real 
intention of the parties and carry that into effect. If an assignment under the cir- 
cumstances of the case will not interfere with fulfillment of the parties’ intention, the 
prohibition will be disregarded. Grigg v. Landis, 21 N.J.Eq. 494, at page 510. Or 
the party for whose benefit was inserted the covenant against assignments may 
waive it, and other interested parties cannot take advantage of the covenant. Bur- 
nett v. Jersey City, 31 N.J.Eq. 341. 

There were three parties to the insurance contract—the complainant, the electric 
company, and the insured. The nonassignability clause may have been inserted 
in the interest of complainant, to facilitate payment. But complainant does not 
object to the assignment; it has paid the money into court and is indifferent 
between the claimants. The claim of Poliakoff, as assignee, is valid as against 
attack based on complainant’s rights. Travelers Ins. Co. v. Grant, 54 N.J.Eq. 
208, 33 A. 1060. Or the clause in question may have been, and probably was, written 
for the benefit of the electric company. “The chief reason the coal company 
[employer] had for effecting and keeping paid the cost of this insurance for its 
employees was that they might thereby be induced to continue in its service. Such 
tendency as the insurance had to that end would be destroyed completely by the 
assignment of the policy and its benefits.” Metropolitan Life Ins. Co. v. Brown’s 
Adm’r, 222 Ky. 211, 300 S.W. 599, 600. But the concern of the electric company 
ceased when Matwijizyn left its employ, permanently disabled, and the policy 
became payable. Assignment thereafter could not jeopardize the purpose for which 
the prohibition of assignment had been made. 

[7] Besides the complainant, the electric company, and the assured, it may 
be suggested that there was a fourth party interested, namely, the beneficiary. But 
in this instance the policy was payable to assured’s estate. “While the word 
‘estate’ is not very apt, its meaning is clear. The parties undoubtedly meant that 
the money should be paid to the insured’s executor or administrator, to be admin- 
istered as a part of the property which the insured might leave at his death.” 
Coghlan v. Heptasophs, 86 N.J.L. 41, 91 A. 132, 133. An endowment policy in 
favor of “estate” is payable to insured himself, if it matures in his lifetime. In 
re Stewart’s Estate, 309 Pa. 204, 163 A. 754. In the instant case, therefore, there 
was no fourth party in interest. The statement in the policy that no assignment 
of the insurance should be valid does not affect whatever rights Poliakoff may have. 
Did Poliakoff’s contract transfer to him a one-half interest in the proceeds of 
the policy, or give him a lien thereon? 


[8-10] An assignment may be effected by parol. Travelers Ins. Co. v. Grant, 
supra. In former days, a writing was used not to pass legal title, but to declare 
a trust and to authorize the assignee to sue in the name of the assignor, but for 
his own benefit. Allen v. Pancoast, 20 N.J.L. 68; Sullivan v. Visconti, 68 N.J.L. 
543, 53 A. 598. No particular form is now necessary; any writing which plainly 
makes an appropriation of the fund is esteemed an assignment. Bower v. Stone 
Co., 30 N.J.Eq. 171. But it is also established that an agreement to pay out 
of a particular fund does not operate as an assignment because it implies that the 
covenantor is to retain control over the fund and that more remains to be done 
on his part to make the transfer effectual. Lanigan’s Adm’r v. Bradley & Currier 
Co., 50 N.J.Eq. 201, 24 A. 505; American Pin Co. v. Wright, 60 N.J.Eq. 147, 46 
A. 215: Myers v. Forest Hill Gardens Co., 103 N.J.Eq. 1, 141 A. 808, affirmed 105 
N.J.Eq. 584, 147 A. 911. 


[11] However, a contract by a client to pay his attorney compensation out of 
the fund to be realized by his efforts raises an equitable lien in favor of the attorney 
as against the client, which fastens to the fund as soon as it takes form. Wilson 
v. Seeber, 72 N.J,Eq. 523, 66 A. 909, dealt with a contract between attorney and 
client, whereby the former agreed to pay the latter for his services one-third 
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of whatever money should be received on his claim. Vice Chancellor Pitney, after 
a careful review of the authorities, found that the attorney had an equitable lien. 
His decision is the more impressive because he also penned the opinions in Lanigan’s 
Adm’r v. Bradley & Currier Co., and American Pin Co. v. Wright, supra. 

Recent cases on the subject may be found in 7 C.J.S., Attorney and Client, 
p. 1071, § 188. As to equitable liens in general, see Rutherford National Bank 
v. Bogle & Co., 114 N.J.Eq. 571, 169 A. 180, and Hadley v. Passaic, etc., Trust 
Co., 113 N.J.Eq. 548, 168 A. 38. 

The opposing claimant cites Weller v. Street Ry. Co., 66 N.J.Eq. 11, 57 A. 
730: Id., 68 N.J.Eq. 659, 61 A. 459, 6 Ann.Cas. 442. That case was sufficiently 
distinguished in ‘Wilson v. Seeber on the grounds that it arose out of a retainer 
in an action of tort for personal injuries and was a contest, not between attorney 
and client, but between attorney and the tort-feasor. 

[12] Was Poliakoff’s lien confined to the insurance installments that fell 
due in the insured’s lifetime? I think not. The answer is determined by the 
intention of the parties. They doubtless contemplated that the attorney’s services 
would be complete when complainant was persuaded of the validity of the insurance 
claim; thereafter over a period of years would follow payment of the insurance 
and payment of the attorney. The fair value of the attorney’s services was 
not affected by the death of insured; and that happening should not’ be permitted 
to reduce his compensation. 

John Matwijizyn, the beneficiary of the policy, relies on Sullivan v. Maroney, 
76 N.J.Eq. 104, 73 A. 842, 843, affirmed 77 N.J.Eq. 565, 78 A. 150, and Anderson v. 
Broad St. Nat. Bank, 90 N.J.Eq. 78, 105 A. 599; Id., 91 N.J.Eq. 331, 109 A. 205, 
contests between assignees of the insured and the beneficiaries, in which the 
latter were victors. The policy in the Sullivan Case was payable to insured’s 
children “if living, otherwise to the insured’s executors, administrators or 
assigns.” The court held: “There were therefore always two sets of interests in 
this policy—the beneficiaries (who would get the money if they were living at 
the death of the insured), and the representatives of the insured (to whom the 
money would come if the insured outlived the beneficiaries). Each of these 
interests was undoubtedly subject to assignment. Neither one could in my view, 
assign anything excepting that which would come to that one, and the assignment 
of neither could possibly impinge upon the rights of the other. In other words, 
the beneficiaries, if of age, could undoubtedly assign their interests under the 
policy, and the insured could undoubtedly, as against her estate and so as to 
bind it, assign that interest, i. e., the interest which would come to her estate.” 
And that the assignee could receive only what the insured had, under policy, 
to give, which was the contingent interest of her estate in default of the children 
surviving her. The principle of the Anderson Case is the same. 

As already noted, Matwijizyn’s policy was payable to his “estate” wher. 
Poliakoff acquired a lien on the proceeds. No one then had an interest in the 
policy save insured; the entire proceeds were under his control and were sub- 
jected by him to Poliakoff’s lien. Once the lien was given, it could not be 
defeated by the action of insured in naming beneficiary. John Matwijizyn can 
claim only as insured’s nominee; his title is subordinate to the encumbrance 
which insured had created. 

Decree for Poliakoff. 


GRAUER v. EQUITABLE LIFE ASSUR. SOC. OF UNITED STATES. 
Supreme Court, Special Term, New York County. March 28, 1938. 
3 New York Supplement (2d) 564. 
2. INCONTESTABILITY. 

Where life policy incontestable clause provided that policy should be incon- 
testable after one. year “except as to the provisions relating to Disability and 
Double Indemnity,” disability provisions were contestable after expiration of the 
incontestability period. Insurance Law, § 101. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

4. RESCISSION. 

The mere fact that the insurer tendered to the insured the amount that 
insured had. paid as premiums for disability provisions of life policies and notified 
insured that insurer had elected to rescind the policies because of alleged mis- 
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representations by insured in application for policy, did not in and of itself 
constitute a “rescission” of the policy. 

(For other cases, see Insurance, Dec. Dig. § 310[1].) 
5. MISREPRESENTATION. ; ; ; 

Where insurer for several years waived payment of premiums and paid 
disability benefits, insurer could not cause insured to be placed in default in 
payment of premiums by merely rescinding on short notice insurer’s own waiver 
on ground of unproved charges of misrepresentations by insured in application 
for policy, and, until trial of issues in action to recover judgment declaring 
policies to be valid contracts, policies would remain in full force and if insurer 
should succeed at the trial, the insured would be allowed reasonable time to 
pay the premiums previously waived by insurer. 

(For other cases, see Insurance, Dec. Dig. § 362.) 


Action by William Grauer against the Equitable Life Assurance Society 
of the United States, for judgment declaring policies of life insurance issued 
by the defendant to be in full force and effect and to be valid and binding 
contracts, wherein the defendant filed counterclaims alleging false representa- 
tions in applications for policies which rendered disability and double indemnity 
provisions voidable. On motion by the plaintiff for judgment on the pleadings 
pursuant to rule 112 of the Rules of Civil Practice. 

Motion granted in so far as the complaint and that portion of the answer 
which sets up denials in defenses is concerned, and denied in so far as the 
counterclaims set up in the answer, which seek to have the policy reformed 
with respect to disability and double indemnity features and to have the policy 
forfeited for nonpayment and which seek judgment for disability payments 
actually made, are concerned. 

Hurd, Hamlin & Hubbell, of New York City (Francis R. Stoddard, of New 
York City, of counsel), for plaintiff. 

Alexander & Green, of New York City (James D. Ewing, of New York City, 
of counsel), for defendant. 

RosENMAN, Justice. 

This is a motion by the plaintiff for judgment on the pleadings pursuant to 
rule 112 of the Rules of Civil Practice, based upon the complaint, answer, and 
reply. 

The action is by the plaintiff to recover a judgment declaring two policies 
of life insurance issued by the defendant to him to be in full force and effect 
and to be valid and binding contracts. The complaint consists of two causes 
of action, each relating to one of the policies. The first cause of action involves 
a policy in the amount of $15,000 and the second in the amount of $10,000. 

The first cause of action in substance alleges that the defendant issued to 
the plaintiff a certain policy of life insurance on April 22, 1931, which also pro- 
vided for certain benefit payments and waiver of premiums in the event that 
the plaintiff became totally and permanently disabled; that the plaintiff became 
and has been since March, 1932, totally and permanently disabled within the 
meaning of the policy and that proofs in support of the claim were furnished 
to the defendant; that the defendant thereafter, pursuant to the terms of the 
policy, waived the payment of the annual premiums which became due on the 
22d day of April, 1933, to 1937, inclusive, and paid the agreed disability benefits 
to the plaintiff from January 1, 1933, until October 1, 1937. 


It further alleges that the defendant on or about October 29, 1937, wrongfully 
notified the plaintiff that it rescinded all the disability and indemnity provisions 
and all the waiver of premium provisions of said policy, and declared that those 
provisions had never been binding upon it and that the defendant denied any liability 
under them. A few days thereafter, it is alleged, the defendant further wrongfully 
notified the plaintiff that, having rescinded the said provisions of the policy, it 
would give the plaintiff an opportunity within thirty-one days, but only during 
his lifetime, to pay the sum aggregating all the annual premiums for the life 
insurance feature of the policy from April 22, 1933, to. 1937, inclusive; and that 
unless those premiums were paid within said period of thirty-one days, and during 
plaintiff’s lifetime, the policy would be forfeited and become void except as to 
the right to surrender value or paid-up insurance; that when the date set for 
such payment had passed, the defendant wrongfully and illegally declared said ¢ 
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policy lapsed for nonpayment of all the premiums for the life insurance feature 
of the policy, payment of which had been theretofore waived by the defendant. 

The second cause of action is substantially the same, but with respect to the 
second policy. 

In addition to certain denials, the answer contains defenses and counterclaims 
with respect to the policies. In substance, they allege that the plaintiff made certain 
false representations in his applications for both policies, which rendered the 
disability and double indemnity provisions of the policy voidable; that in 
November, 1932, the defendant had received notice of the claim for disability 
benefits under each policy; that the claim had been approved; that the defendant 
paid monthly disability income installments under the policies to the plaintiff and 
thereafter to one Abraham Grauer, the assignee of the plaintiff; and that pursuant 
to the waiver provisions of the policy, it waived the annual premiums due from 
April 22, 1933, to 1937, inclusive. With respect to the misrepresentations, the 
defendant alleges that it had no notice or knowledge of the falsity of the state- 
ments contained in the application for the policies or of the existence of the facts 
concealed from it, at the time it made the payments of monthly disability income 
and had waived the premium payments. It further is claimed that the policies 
lapsed on or about April 22, 1933, for the nonpayment of the annual premium due 
pursuant to the terms of the policies and also for the nonpayment of subsequent 
annual premiums which were not paid when due or within the respective periods 
of grace, or within the thirty-one days allowed pursuant to the notice given by 
the defendant after its alleged rescission of the disability features of the policies. 

The defendant therefore demands judgment by way of counterclaim dismissing 
the complaint and declaring the total and permanent disability provisions contained 
in both policies rescinded, null, void, and of no effect; and declaring each of the 
policies lapsed for the nonpayment of premiums erroneously waived. It further 
demands judgment against the plaintiff for the monthly disability income install- 
ments paid to him under each policy. 

In his reply the plaintiff, in addition to the denials of the defendant’s allega- 
tions in its answer, sets up affirmatively that the policies each contained the fol- 
lowing clause: 

“Incontestability and Freedom of Travel, Residence and Occupation. 

“This policy, except as to the provisions relating to Disability and Double 
Indemnity, shall be (a) incontestable after it has been in force during the lifetime 
of the insured for a period of one year from its date of issue, provided premiums 
have been duly paid, and (b) free from restrictions on travel, residence, occupation 
or. military or naval service.” 

That by reason of such incontestability clause and by reason of the fact 
that the one year during the lifetime of the insured had already passed, the 
defendant is now precluded from attacking any of the representations made in the 
plaintiff's applications for the policies. 

There are thus presented two questions: First, whether the incontestability 
clause contained in the policies set forth above applies to the disability and waiver of 
premium provisions as well as to the regular life insurance provisions of the policy; 
and, second, whether the defendant can by its own action declare the insurance 
relating to disability and waiver of premiums rescinded and then, because of the 
nonpayment within thirty-one days of premiums theretofore waived by the defend- 
ant, effect lapsing of the policy after notice of such rescission. If the incontes- 
tability clause applies to the disability and waiver of premium provisions, the 
policies could not have been declared lapsed by the defendant under any conditions 
and the second question need not be considered. 7 


The plaintiff contends that the clause is ambiguously worded and that any 
doubt as to the. applicability of the incontestability clause to the disability provi- 
sions of the policies should be resolved against the defendant. The defendant, on 
the other hand, contends that there is no ambiguity in said clause and that con- 
sequently it was within its rights in taking the action which it took. 

[1] Where there are ambiguities in a contract, they should be resolved against 
the one who undertook to embody in writing the agreement which the parties had 
made. Aldrich v. New York Life Ins. Co., 235 N.Y. 214, 223, 224, 139 N.E. 245; 
Wigand v. Bachmann-Bechtel Brewing Co., 222 N.Y. 272, 118 N.E. 618; Nellis 
v. Western Life Indemnity Co., 207 N.Y. 320, 100 N.E. 1119. The defendant 
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contends that the inclusion of this clause in the policy was in reasonable conformity 
with the requirement of the New York state statute permitting the exemption of 
disability provisions from the incontestability clause. Section 101 of the Insurance 
Law provides, so far as is pertinent to this case: 

“No policy of life or endowment insurance shall be issued or delivered in this 
state * * * unless it contains in substance the following provisions: * * * 

“2. A provision that the policy shall be incontestable after it has been in 
force during the lifetime of the insured for a period of two years from its date 
of issue except for non-payment of premiums * * * and at the option of the com- 
pany provisions relative to benefits in the event of total and permanent disability 
* * * may also be excepted.” 

The plaintiff claims that the clause in the policies does not so conform, but 
that the exemption as worded in the policy relates only to the “provisions” 
contained elsewhere in the policy; that it has no application to the disability insur- 
ance itself; that if the defendant had sought to exempt itself from such incontes- 
tability as is now claimed, it could, by clear and explicit language, have done so. 

The authorities are not in accord with each other with respect to the inter- 
pretation of such exemption clauses. There are opinions in this state, in the 
federal courts, and in other states which arrive at wholly irreconcilable conclusions 
in construing almost identical policy provisions. 

In a New York action brought by an insured upon policies to recover dis- 
ability benefits in which a similar clause was construed with respect to the question 
involved in the present case, the court said: “The two-year incontestability clauses 
contained in the policies prevent any defense as to the ordinary life insurance 
provisions in the policies, but do not apply to the disability and double indemnity 
benefits.” Steinberg v. New York Life Insurance Co.. 1933, 263 N.Y. 45, 47, 188 
N.E. 152, 90 A.L.R. 642. 

While it is true, as plaintiff asserts, that the decision deals principally with 
the propriety of the testimony of the doctor, the testimony and the defense would 
all have been insufficient unless it was determined that the incontestability clause 
did not apply. 

An examination of the record on appeal in that case discloses that although 
the question of the applicability of the incontestability clause to the disability 
provisions in the policy was not argued either in the Appellate Division or in 
the Court of Appeals, the trial court made the following finding: 

“9. That each of said policies contains the following clause or provision: 

“ Incontestability—This Policy shall be incontestable after two years from 
its date of issue except for non-payment of premium and except as to provisions 
and conditions relating to Disability and Double Indemnity Benefits.’ ” Fol. 54, 
p. 18, Case on Appeal. 

It is based upon this finding that the court made the above-quoted statement. 
There seems to be no substantial difference between this clause and the clause 
here under consideration. 

In point of time the next case arising on a similar question was that of 
Ness v. Mutual Life Ins. Co. of New York, 4 Cir., 1934, 70 F.2d 59. In that 
case the provision in the policy was as follows: 

“Incontestability—Except for non-payment of premiums and except for the 
restrictions and provisions applying to the Double Indemnity and Disability 
Benefits as provided in Sections 1 and 3 respectively, this Policy shall be incontes- 
table after one year from its date of issue unless the Insured dies in such year, 
in which event it shall be incontestable after two years from its date of issue.” 

The court came to the conclusion that there was ambiguity in the language 
used, and resolving it against the insurer, it held that the incontestability applied 
equally to the disability insurance and to the life insurance features of the contract. 
Since the language of the clauses are substantially the same, the holding in the 
federal court was inconsistent with the Steinberg Case, supra. 

The next case in the Appellate Courts in this state was that of Guardian Life 
Ins. Co. of America v. Katz, 243 App.Div. 11, 14, 275 N.Y.S. 743, 747. There 
the plaintiff sought a decree rescinding and canceling a supplementary agreement 
annexed to the life insurance policy, which provided for disabilty benefits. The 
clause contained in that policy provided that it “shall be incontestable except for 
non-payment of premium, and except as to such provisions as may be contained 
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n a Supplemental Agreement, if any, attached hereto or indorsed hereon, relative 
to benefits in the event of total and pérmanent disability and the granting of 
additional insurance specifically against death by accident.” 

The Appellate Division in this Department, construing this clause, unanimously 
concluded that: “By the terms of the contract of insurance the right to contest, 
by action for a rescission or otherwise, the enforcibility of the disability benefit 
provisions is expressly reserved to the company, notwithstanding the lapse of the 
one-year period.” 

Its conclusion was thereafter affirmed by the Court of Appeals in 269 N.Y. 
625, 200 N.E. 29. 

The next case for consideration before the Court of Appeals was ‘that of Apter 
v. Home Life Insurance Company of New York, 1935, 266 N.Y. 333, 194 N.E. 
846, 98 A.L.R. 1281, wherein the plaintiff brought an action to restrain defendant 
from revoking its waiver of premiums and from canceling the policies of insurance 
upon facts similar to those alleged by the defendant in this present action. The 
clause in that policy provided merely that: “after this policy has been in force 
during the lifetime of the insured for a period of one year from the date of issue, 
it shall be incontestable except for non-payment of premiums.” 

It was contended by the defendant that this clause applied only to the provisions 
for life insurance and not to the provisions of the policy relating to disability 
benefits. Although the opportunity was then presented to the court to pass upon 
this question directly, the insurance company abandoned the claim on the appeal. 
266 N.Y. 333, at page 337, 194 N.E. 846, 98 A.L.R. 1281. 

Within a short time thereafter two cases arose in the federal courts (Mutual 
Life Ins. Co. of New York v. Markowitz, 9 Cir., 1935, 78 F.2d 396 and New York 
Life Ins. Co. v. Kaufman, 9 Cir., 1935, 78 F.2d 398), wherein the insurance com- 
panies as plaintiffs sought to rescind the provision in the policies under consid- 
eration in those cases providing for disability benefits. In both cases the 
defendants contended that the incontestability clause applied to the disability benefits 
as well as to the life insurance ‘provision of the policy. In the former case the 
clause in dispute was identical with that in the case of Ness v. New York Life 
Insurance Company of New York, supra. In the latter the clause read as follows: 

“Incontestability—This Policy shall be incontestable after two years from 
its date of issue except for non-payment of premium and except as to provisions 
and conditions relating to Disability Benefits.” 

In both of these cases the courts came to a conclusion similar to that reached 
in the Ness Case, supra, and decided in favor of the insured and against the insurer 
on the theory that the insurer could have exempted itself by words of more 
explicit character if it had so intended. With the exception of the words “and 
double indemnity” the provision in the Kaufman Case, supra, was identical with 
the provision in the Steinberg Case, supra, in which the Court of Appeals had come 
to a contrary conclusion. 


Approximately a year later the case of Apter v. Equitable Life Assurance 
Society of the United States was decided in the Court of Appeals, 1936, 271 N.Y. 
653, 3 N.E.2d 469. The defendant in that case was the same as the defendant in 
the case under consideration, and it had taken exactly the same steps as were 
taken here. The incontestability clauses in the policies in that case were identical 
with the incontestability clauses in the case at bar. Although the mémorandum 
in the Court of Appeals report does not indicate that ‘the question of the incontes- 
tability was involved, the record on appeal shows that it was argued both by the 
appellant, (point III, pp. 19 ‘to 26, main brief and point V, pp. 4 to 11 of the 
reply brief) and by the respondent (point V, pp. 19 to 25 of the answering brief). 
In affirming the judgment for the defendant insurance company) on its counter- 
claims in that case, the Court of Appeals of necessity ruled that the incontestability 
clause applied only to the life insurance provisions and not to the disability provi- 
sions of the policy. 

The plaintiff relies greatly on the case of Stroeéhmann v. Mutual Life Insurance 
Company of New York, 300 U.S. 435, 57 S.Ct. 607, 81 L:Ed. 732, which was 
decided in March, 1937, and in which the court ‘had for interpretation a clause in 
a policy reading as follows: 

“Incontestability—Except for non-payment of prethiuths and except for the 
restrictions and provisions applying to the Double Indemnity and Disability Bene- 
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fits as provided in Sections 1 and 3 respectively, this Policy shall be incontestable 
after one year from its date of issue unless the Insured dies in such year, in 
which event it shall be incontestable after two years from its date of issue.” 

The court unanimously held that the words used in the policy were inadequate 
definitely to disclose a purpose to exempt from the ordinary incontestability clause 
all liability relating to disability benefits and concluded that, since the policy should 
be construed adversely against the insurer, the insured should prevail. The 
decision, however, was limited by the court itself to the precise clause then before 
it. It made no attempt to lay down a general rule for interpretation of all incontes- 
tability clauses. It remarked at page 440 of 300 U.S., at page 609 of 57 S.Ct., 
81 L.Ed. 732: 

“Certain life companies undertake to make exceptions to the Incontestability 
clause by words more precise than those now under consideration, and opinions in 
cases arising upon their policies must be appraised accordingly.” 

Significant in that case is the reference by the court on page 439 of 300 U.S., 
57 S.Ct. 607, 609, 81 L.Ed. 732, to the case of Steinberg v. New York Life Insurance 
Co., supra, in affirming the power of the insurer to exempt from the ordinary 
incontestability clause all policy provisions relating to disability benefits by the 
use of appropriate unequivocal language. Thus, in effect, it concurred in the 
conclusion reached by our own Court of Appeals in the Steinberg Case that the 
incontestability clause in that case did not relate to the disability provisions. 
That the Court of Appeals has definitely laid down the rule that clauses similar 
to the one now under consideration do not apply to the disability insurance provisions 
of the life insurance policies is left without doubt by the case of Manhattan Life 
Insurance Co. v. Schwartz, 274 N.Y. 374, 379, 9 N.E.2d 16, 17, decided in June, 
1937, after the Stroehmann Case, in which the court, citing the Stroehmann Case, 
said : 

“The appeal is by permission of this court, granted because of a contention 
that the incontestabilty clause applied as well to double indemnity and disability 
features of a policy as to the life coverage. That question has been determined 
contrary to the contention of defendant, and on the appeal no such claim is made. 
(Steinberg v. New York Life Ins. Co., 263 N.Y. 45 [188 'N.E. 152, 90 A:L.R. 642]; 
Stroéhmann v. Mutual Life Ins. Co. of New York, 300 U. S. 435 [57 S.Ct. 607, 
81 L.Ed. 732].)” 


[2] This conclusion, reached by our highest court, is consistent with that 
reached by two federal Circuit Courts subsequent to the decision in the Stroehmann 
Case, supra. In Equitable Life Assurance Society of the United States v. Deem, 
4 Cir., 1937, 91 F.2d 569, a clause identical with the one in this case was interpreted 
in favor of the insurer. In Connecticut General Life Insurance Company v. 
McClellan, 6 Cir., 1938, 94 F.2d 445, where the clause contained a provision of 
incontestability of two years “except as to provisions and conditions relating to 
benefits in the event of total and permanent disability,” the court reached a similar 
result. 

It follows from the above that although a different rule prevails in some ef 
the federal courts, our Court of Appeals has definitely stated the rule to be that 
the disability provisions in a life insurance policy are contestable under an incontes- 
tability clause similar to the one here involved. 


[3] Where there is a conflict between the decisions of the federal court and 
our state Appellate Courts in cases not involving federal or constitutional questions 
the courts of original jurisdiction in this state must follow the authorities of its 
Appellate Courts in preference to those of the federal courts. This principle 
has been laid down in many cases, with due deference to the opinion of the judges 
of the federal courts. Devitt v. Providence Washington Insurance Company, 61 
App.Div. 390, 70 N.Y.S. 654, affirmed 173 N.Y. 17, at page 24, 65 N.E. 777; Towle 
v. Forney, 14 N.Y. 423, 428-429; Sadler v. Boston & Bolivia Rubber Co., 140 App. 
Div. 367, 368, 125 N.Y.S. 405, affirmed 202 N.Y. 547, 95 IN.E. 1139; People ex rel. 
Rice v. Graves, 242 App.Div. 128, 134, 273 N.Y.S. 582, affirmed 270 N.Y. 498, 
200 N.E. 288; New York Rapid Transit Corp. v. City of New York, 275 N.Y. 
258, 265, 9 N.E.2d 858; People ex rel. Central Park, N. & E. R. R. Co. v. Will- 
cox, 194 N. Y. 383, 386, 87 N:E. 517. 

[4] The first issue, therefore, being resolved against the plaintiff, the question 
remains whether the defendant by reason of its own rescission of the disability pro- 
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visions of the policy may force the lapsing of said policy for the nonpayment of 
premiums which had theretofore been waived by it. The mere fact that the defend- 
ant tendered to the insured the amount that he had paid as premiums for the dis- 
ability provisions of the policies and notified him that it had elected to rescind the 
the policy does not, in and of itself, constitute a rescission. Equitable Life Assur- 
ance Society v. Kushman, 276 N.Y. 178, 183, 11 N.E.2d 719. 

[5] What the defendant seeks to do here is to cause the insured to be placed 
in default in payment of premiums by merely rescinding on short notice its own 
waiver of premiums over many years, on the ground of unproved charges of mis- 
representation. If the insurance company were permitted to do this, it could very 
easily bring about a forfeiture of its policies by merely alleging fraud after many 
years and then demanding payment within thirty-one days of a very large sum of 
money aggregating all the premiums waived by it. If the insured did not have all 
the money thus demanded, the insurance company could declare the policy forfeited, 
not only as to disability payments, but as to the life insurance itself, without even 
being called upon to prove its charges of misrepresentation. A perfectly truthful 
and innocent insured could thus be deprived not only of his disability payments but 
of his life insurance as well. The mere statement of this harsh result should pre- 
vent a court of equity from permitting such practice. 

In this respect the case is precisely similar to Standard v. Equitable Life Assur- 
ance Society of the United States, N.Y.L.J. March 7, 193@ p. 1197, affirmed 249 
App.Div. 617, 292 N.Y.S. 180, affirmed 274 N.Y. 519, 10 N.E.2d 529. The disposition 
made in that case on a motion for judgment on the pleadings is both just and equi- 
table. It prevents a forfeiture of the policy, and at the same time permits the ques- 
tions of misrepresentation raised by the defendant on its counterclaim to be 
determined upon a trial of the action. 

Consequently the motion for judgment on the pleadings will be granted in so far 
as the complaint and that portion of the answer which sets up denials and defenses 
is concerned; it is denied in so far as the counterclaims set up in the answer are 
concerned, which seek to have the policy reformed with respect to the disability and 
double indemnity features and to have the policy forfeited for nonpayment, and 
which seek judgment for the disability payments actually made. Thus until the 
trial of the issues raised by the counterclaim the policy remains in full force and 
effect. If the defendant should be defeated after trial, then no harm has been done 
either to the plaintiff or to the defendant. If, on the other hand, the defendant suc- 
ceeds after such trial, the court sitting in equity may determine that the plaintiff be 
allowed to pay all of the premiums which had theretofore been waived by the 
defendant within a reasonable time to be set by the court. Defendant may serve an 
amended answer setting up the counterclaims now interposed in conjunction with 
the defenses. Settle order. 


DE MARCO v. METROPOLITAN LIFE INS. CO. 
Supreme Court, Appellate Division, Third Department. March 23, 1938. 
3 New York Supplement (2d) 615. 
INSURABLE INTEREST. 

In action for premiums paid on life policies, on ground of insurer’s fraud in 
representing that policies were valid, and on ground that policies were void, under 
the Insurance Law, because they were issued without insured’s consent, per- 
mission, or knowledge, evidence which showed that plaintiff was not related to 
insured, and that insured did not know of issuance of policies until time of trial, 
made prima facie case for plaintiff. Insurance Law, § 55. 

(For other cases, see Insurance, Dec. Dig. § 198[6].) 

Action by Michael De Marco against Metropolitan Life Insurance Com- 
pany for premiums paid on six life policies; three on the life of Madelina_Micco, 
two on the life of Stella Dominelli, and one on the life of Michele Cassillo. 
From a judgment of nonsuit and dismissal of the complaint, plaintiff appeals. 

Reversed, and new trial granted. 

Argued before Hill, P. J., and Rhodes, Crapser, Bliss, and Heffernan, JJ. 

Alexander Grasso, of Schenectady, for plaintiff-appellant. 

Martin T. Nachtmann, of Albany, for Liadies-sesoamaient. 

CRAPSER, Justice. ; 

This is an appeal from a judgment of nonsuit and dismissal of the complaint 
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for the recovery of premiums ‘paid’ to the defendant on six insurance policies, 
issued by the defendant as follows; three on the ‘life of Madelina Micco, two 
on the life of Stella Dominelli, and one on the life of Michele Cassillo. 

There are two causes of action in the complaint; the first cause action was 
one in fraud by reason of the defendant’s representations that said policies 
were valid, legal, and enforceable; the second that they were barred because 
they were void under section 55 of the Insurance Law because they were issued 
without the consent, permission, or knowledge of the assured and contrary to 
section 55 of the Insurance Law. The plaintiff was not related to the insured 
in any way; and the proof showed that the persons upon whose lives said 
policies were issued did not know anything about the transaction until the 
time of trial. 

At the close of plaintiff’s case a motion was made to dismiss the complaint 
and for judgment of nonsuit upon many grounds, and was granted by the court, 
upon the ground that there was no fraud. ‘The court declined to pass upon the 
second cause of action upon which proof had been offered—the illegality of the 
contracts under section 55 of the Insurance Law. The evidence as it-stood at 
the time the motion was made was a prima facie in favor of the plaintiff, and 
it was error for the court to dismiss the complaint and to refuse to consider 
what had been offered under the second cause of action based upon the illegality 
of the policies under section 55 of the Insurance Law. 

The judgment dismissing the complaint and granting the nonsuit should be 
reversed and a new trial granted, with costs to the appellant. 

Judgment reversed, on the law and facts, and new trial granted, with costs 
to the appellant. 

Hill, P. J., and Rhodes, Bliss, and Heffernan, JJ., concur. 


FUCHS v. METROPOLITAN LIFE INS. CO. 
Supreme Court, Appellate Division, First Department. April 14, 1938, 
3 New York Supplement (2d) 707. 
TOTAL DISABILITY. 

A store fixture salesman who became totally deaf but who according to some 
testimony still actively engaged in work around store which he had previously 
owned was not “totally and permanently disabled” within meaning of disability 
provisions of life policy which obligated insurer to pay disability benefits only in 
event that insured was prevented from engaging in any occupation and performing 
any work for compensation or profit. 

(For other cases, see Insurance, Dec. Dig. § 516.) 


Appeal from Supreme Court, Appellate Term, First Department. 

Action by Albert Fuchs against the Metropolitan Life Insurance Company to 
recover disability benefits under a policy of life insurance, From a determination 
of the Appellate Term of the Supreme Court, affirming a judgment of the Municipal 
Court of the city of New York, Borough of Manhattan, First District, in favor of 
plaintiff, the defendant appeals by permission of the Supreme Court, Appellate 
Division, First Department. 

Reversed and complaint dismissed. 

Argued before Martin, P. J., and Untermeyer, Dore, Cohn, and Callahan, JJ. 

Tanner, Sillcocks & Friend, of New York City (Herbert F. Garrick, of New 
York City, of counsel; John A. Meyer, of New York City, on the brief), for 
appellant. 

Irving Schneider, of New York City, for respondent. 

Martin, Presiding Justice. 


On September 24, 1923, the defendant issued to plaintiff a policy of life 
insurance in the sum of $2,000. The policy contains total and permanent dis- 
ability provisions under which the company agreed to waive the payment of 
premium and also pay $10 a month for each $1,000 of insurance under the policy. 
The pertinent provision thereof entitles the insured to these henefits upon proof 
that he has “ * * * become totally and permanently disabled * * * so as to be 
prevented thereby from engaging in any occupation and performing any work 
for compensation or’ profit. * * * 

Claiming to be totally and permanently disabled, the plaintiff instituted this 
action to recover monthly payments and the return of a quarter-annual premium. 
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The proof established that plaintiff has suffered the loss of hearing of at least 
688 per cent. of the right ear and 60 per cent. of the left ear. His physician 
testified that plaintiff is totally deaf. 

The bill of particulars set forth that the disability arose from the fact that: 

“Plaintiff became deaf, which deafness affected both ears. Plaintiff could 
not hear, could not answer phone, could not take orders from customers.” 

The plaintiff testified that prior to his affliction he was a salesman of store 
fixtures, such as cash registers, scales, ice machines, and meat choppers. He 
also testified to efforts to obtain employment of any kind, which he says were 
unsuccessful because of his condition. Cross-examination developed, however, 
that in 1935, shortly before the beginning of the period for which disability is 
claimed, plaintiff had been the owner and proprietor of a butcher shop. He 
testified he worked there “in a managing capacity,” as cashier. He also testified: 
“1 gave it up, I think it was the end of July, 1935, and I could no longer carry 
it.” Asked if he meant he could not carry it financially, he replied: ‘Financially 
and on account of my disability, but mostly financially.” The business was 
turned over to plaintiff's brother-in-law, and there is testimony that plaintiff 
, on subsequently observed actively engaged in and about the store during the entire 

ay. 

The contract here does not insure against occupational disability. The 
defendant is obligated to pay only in the event that the insured is prevented, 
because of the claimed disability, from engaging in any occupation and per- 
forming any work for compensation or profit. The question presented is: Has 
the plaintiff, who is totally deaf, become totally and permanently disabled so as 
to be prevented from engaging in any occupation and performing any work for 
compensation or profit under the term of the policy? The particular disability 
involved in this case and its applicability to a disability policy claim has not 
heretofore been the subject of review by an Appelate Court in this state, so far 
as search of the authorities has been able to disclose. 

Prior to 1922, no scheduled award would be maintainable for loss of hearing 
under the Workmen’s Compensation Law. By chapter 615 of the Laws of 
1922, Workmen’s Compensation Law, § 15, subd. 3, par. m, loss of hearing in 
both ears was recognized as a “disability partial in character but permanent in 
quality” for which compensation for 150 weeks might be awarded. 

In McCutchen v. Pacific Mutual Life Insurance Company, 153 S.C. 401, 
151 S.E. 67, 82, Judge Blease made the following interesting comment on the 
subject of deafness: 


“Total deafness may mean ‘total disability,’ as that term is known to our 
law, as to some particular person, and it may mean practically nothing, when 
applied to some other person, in the matter of earning a livelihood or ability to 
engage in an occupation or employment. There are many, many things to be 
considered in correctly determining the effect of deafness upon a person’s 
ability and capacity. Each case must stand upon its own peculiar facts, for as 
the authorities hold, ‘total disability’ is a relative matter. It is impossible for 
this Court to lay down any rule of Law, which could operate as an absolute 
standard or guide in the many cases which may have to be determined. The 
safe rule—in fact the only rule—when there is conflicting evidence, is to permit 
twelve men, constituting a jury, to hear the evidence, see the witnesses, and 
determine what is right.” 


In the record before us, reference is made to a famous inventor, a dis- 
tinguished physician, a prominent attorney, and a successful bank official, who 
found deafness insufficient to prevent their engaging in occupations which 
proved to be not only profitable to themselves, but beneficial to the community 
at large. The plaintiff, at the time of the trial, was fifty-six years of age and 
in perfect physical and mental condition. Notwithstanding the tremendous 
handicap which deafness presents, there are still available to him opportunities 
from which compensation or profit may be derived. 

We are not prepared to hold, as matter of law, that total deafness is such 
disability as to entitle the insured to the benefits claimed On this record, we 
hold that the plaintiff has failed to establish that he is prevented from engaging 
in any occupation or performing any work for compensation or profit. 


The determination appealed from and the judgment of the Municipal Court 
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should be reversed, and the complaint dismissed, with costs to the defendant in 
all courts. 

Determination appealed from and judgment of the Municipal Court unani- 
mously reversed and the complaint dismissed, with costs to the defendant in all 
courts. Order filed. 

Untermyer, Cohn, and Callahan, JJ., concur. 


ROGERS v. METROPOLITAN LIFE INS. CO. 
City Court'of New York, Trial Term, Queens County. July 23, 1937. 
3 New York Supplement (2d) 879. 
2. PROOF OF DISABILITY. 

An insured seeking to recover benefits for total and permanent disability under 
a-life policy had burden of establishing the kind of disability contemplated by the 
policy. 

(For other cases, see Insurance, Dec. Dig. 646[6].) 

3. PERMANENT DISABILITY. 

An insured seeking to recover benefits for total and permanent disability 
under a life policy was required to adduce affirmative testimony -to the effect that 
the disability, with reasonable certainty, but not absolute certainty, would last 
forever or for an indefinite and undetermined period, and it was not sufficient for 
him merely to create a doubt as to the permanency of the disability. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

4. EVIDENCE. 

In action for benefits for total and permanent disability under a life policy, 
evidence that at time of disability physicians did not know whether disability would 
be temporary or permanent was insufficient to sustain insured’s burden of estab- 
lishing that he was permanently disabled within contemplation of the policy. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

Action by Clifford T. Rogers against the Metropolitan Life Insurance Com- 
pany to recover benefits for total and permanent disability under a life policy. 

Judgment on the merits for the defendant. 

Affirmed by the Appellate Term, —Misc.—, 3 N.Y.S.2d 882. 

Irving A. Cook, of Brooklyn, for plaintiff. 

Henry C. Frey, of Jamaica, L. I., for defendant. 

Livori, Justice. 

This case was submitted to the court without a jury on an agreed statement 
of facts contained in a stipulation and on exhibits offered at the trial. The action 
was commenced in March, 1937, to recover benefits for total and permanent 
disability under a policy issued to plaintiff by the defendant. The claim is based 
upon the provision in the “Supplementary Contract attached to and made a part 
of the Life Insurance Policy No. 6241045-A.” The relevant portion of the policy 
reads: “Metropolitan Life Insurance Company in consideration of the application 
for this contract, * * * and in consideration of Twenty-one Dollars, * * * as an 
additional premium herefor, * * * hereby agrees, that upon receipt by the company, 
at its home office in the City of New York, of due proof, on forms which will 
be furnished by the Company on request, that the insured has, while said policy 
and this Supplementary Contract are in full force * * * become totally and per- 
manently disabled, as the result of bodily injury or disease occurring and originating 
after the issuance of said policy so as to be prevented thereby from engaging in 
any occupation and performing any work for compensation or profit, and that 
such disability has already continued uninterruptedly for a period of at least three 
months, it will, during the continuance of said disability 

“1. Waive the payment of each premium falling due under said policy; and 
this Supplementary Contract; and : 

“2. Pay to the insured, * * * , a monthly income of $10.00 for each $1,000.00 
of insurance. * * * ” 

In the notice of total and permanent disability on a form furnished by the 
insured which was received by it on September 11, 1935, the plaintiff as claimant 
wrote in the words, “Do not know,” in answer to the question, “How leng do you 
expect total disability will continue?” 

On the same date that the plaintiff’s notice of claim was received another 
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form furnished. by the defendant and known as a statement of claim for total and 
permanent disability benefits and attending physician’s certificate was also received. 
A Dr. Milton A. Bridges, in this report as the attending physician, made the 
following answer to the following question: “Q. 12. If wholly disabled at the 
present time will total disability be permanent or temporary? A. Do not know.” 
Three other physicians in their reports answered substantially in the same tenor. 

It is contended by the plaintiff that he suffered from acute rheumatic fever 
and complications which disabled him totally and permanently. The disability 
benefits are claimed from April 29, 1935, to August 29, 1936, when he resumed 
employment. The claim therefore, is for sixteen months’ disability at the 
rate of $100 per month, and in addition for the return of the premium of $199.90 
paid to the defendant on December 28, 1935,. under protest. The defendant 
refuses to pay on the ground that even though there is proof of a total disability, 
there is no proof of a permanent disability. The defendant contends that it 
insured only against a total disability that is permanent. (Italics ours.) 

[1] For a separate and distinct defense, the defendant sets forth as a bar 
to the present action a prior action pending between the same parties for the 
same cause. This last contention is untenable as the complaint in the prior action, 
commenced on November 13, 1936, was dismissed by Mr. Justice Wiener “without 
prejudice to the commencement of another action.” This therefore was not a 
final determination of the merits which bars a new action. Civil Practice Act, § 482. 


[2-4] The burden of establishing the kind of disability contemplated by the 
contract of insurance is on the plaintiff. I find as a fact that plaintiff has 
established that he was totally incapacitated. However, on the question of whether 
plaintiff has establihed that he was permanently disabled, I hold that it was 
incumbent upon him to adduce affirmative testimony to the effect that the disability, 
with reasonable certainty, not absolute certainty, would last forever or for an 
indefinite and undetermined period. It is not sufficient for plaintiff merely to 
create a doubt as to the permanency of the disability. The best that the plaintiff’s 
physicians say is that they do not know whether the disability would last for 
a short time or for a period indefinite and undetermined. When the physicians 
gave as an answer, “Do not know,” to the inquiry as to whether the disability 
will be temporary or permanent, it must be concluded that they had no opinion 
which they could state with reasonable certainty, that the disability would be 
permanent. There is not so much as an unsupported statement anywhere by any 
one that the plaintiff’s disability was permanent. Dr. Bridges’ statement (Plain- 
tiff’s Exhibit 8) to the effect that the termination of the disability could not be 
predicted with certainty if the strongest statement that plaintiff has produced. 
This statement cannot be taken as evidence that the disability is or with reason- 
able certainty will be permanent. 

The clause of the insurance policy applying to this situation requires that 
upon receipt by the company of due proof that the insured has become totally 
and permanently disabled, it will pay the benefits. I find that there is neither a 
sufficient claim nor proper proof of permanent disabilty. The plaintiff has not 
met the burden imposed upon him of establishing his case. Silverstein v. Pru- 
dential Ins. Co., 246 App.Div. 359, 286 N.Y.S. 211: Ginell v. Prudential Ins. Co., 
of America, 205 App.Div. 494, 200 N.Y.S. 261, reversed 237 N.Y. 554, 143 N.E. 
740, on the dissenting opinion of Van Kirk, J. 


I therefore find judgment on the merits in favor of the defendant. 


KRAUSZ v. TRAVELERS INS. CO. OF HARTFORD, conn. 
Supreme Court, Appellate Division, First Department. April 29 , 1938. 
3 New York Supplement (2d) 913. 
1. PROOF OF DISABILITY. 

Where, by terms of life policy, proof of disability was a condition precedent 
to waiver of premiums, insured could not recover for premiums paid to insurer 
previous to proof of disability. 

(For other cases, see Insurance, Dec. Dig. § 198.) 

2. LIMITATION OF LIABILITY. 

Where life policy contained a provision whereby insured agreed to pay 
disability benefits beginning six months after receipt of due proof of permanent 
total disability, insured could not recover for any disability benefits which might 
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have accrued previous to expiration of six months after recipt by insurer of 
proof of disability. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

O'Malley and Townley, JJ., dissenting in part. 

Appeal from Supreme Court, Appellate Term. 

Action by Bela Krausz against the Travelers Insurance Company of Hart- 
ford, Conn., to recover disability benefits under a life policy for a period ante- 
dating notice of disability and to recover premiums paid during such period of 
disability. From a determination of the Appellate Term of the Supreme cont, 
affirming a judgment of the Municipal Court, Borough of Manhattan, Thi 
District, the defendant appeals by permission of the Appellate Division. 

Determination of Appellate Term and judgment of Municipal Court reversed 
and complaint dismissed. 

Ar y before Martin, P. J., and O’Malley, Townley, Untermyer, and 
Cohn, JJ. 

Moran, Galli & McGlinn, of New York City (Louis P. Galli, of New York 
City, of counsel; William B. Crowell and William A. Roe, both of New York 
City, on the brief), for appellant. 

Frank D. Chaiken, of New York City (Alfred L. Weiss, of New York City, 
of counsel), for respondent. 

UNTERMYER, Justice. 

[1, 2]We fully agree with Justice O’Malley that the plaintiff cannot recover 
for premiums paid to the defendant previous to proof of disability, which by the 
terms of the policy is made a condition precedent to the waiver of premiums. 
For similar reasons, we conclude that the plaintiff may not recover for any 
disability benefits that might have accrued previous to the expiration of six 
months after receipt by the defendant of proof of disability. 

The language of the policy seems to preclude a result which requires the 
plaintiff to pay premiums to the defendant during the time that it requires the 
defendant to pay disability benefits to the plaintiff. On the contrary, the policy 
expressly prescribes that such benefits shall not commence until six months 
after receipt of proof of disability. We find no ambiguity in these provisions, 
which were obviously devised to require the insured to await the expiration of 
six months after proof of disability before he would become entitled to disability 
payments. What else could have been intended by the provision that the 
company would pay “each month” disability benefits at the rate of $10 for each 
$1,000 of insurance “beginning six months after receipt of due proof of perma- 
nent total disability”? 

We attach:no significance to the provision which obligates the company to 
make these payments to the insured “so long as he shall live and suffer such 
disability.” This means only that the payments which begin at the expiration 
ot six months after proof of disability shall continue only “so long” as the 
disability continues. 

The determination of the Appellate Term and the judgment of the Municipal 
Court should be reversed and the complaint dismissed, with costs to appellant 
in all courts. 

Determination of the Appellate Term and judgment of the Municipal Court 
reversed and the complaint dismissed, with costs to the appellant in all courts. 
Order filed. 

Martin, P. J., and Cohn, J., concur. 

O’Malley and Townley, JJ., dissent. 

James O'Malley, Justice (dissenting). 

The first cause of action seeks to recover disability benefits under a policy 
of life insurance for a period antedating notice of such disability, and the second 
to recover premiums paid during such period of disability. The verdict of the 
jury is conclusive on the issue of the existence of total and permanent disability. 

An examination of the terms of the policy leads to the conclusion that proof 
of total and permanent disability prior to the age of sixty, even though fur- 
nished after the insured had reached and passed such age, was sufficient; that 
due proof of disability, though furnished some fifteen years after its occurrence, 
was presented, plaintiff’s claim for récovery havitig been limited to that portion 
not barred by the statute of limitations; that plaintiff was entitled ‘to disability 
payments from and after the date of disability (as limited) and not merely from 
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a date commencing six months after filing of proof as claimed by the defendant; 
but that there may be no recovery of premiums paid by the insured prior to the 
date proof of disability was, furnished. 

The pertinent language of the policy determining the rights of the parties 
with respect to disability payments and the return of premiums paid is as follows: 
“The first such payment (premium) shall be made on the delivery of this con- 
tract, and a like payment on or before the sixth day of January & July in each 
year until premiums for Twenty full years shall have been paid or until the 
prior death of the Insured, but no such payment will be required during per- 
manent total disability after receipt by the Company of due proof thereof.” 
(Italics ours.) 

The provision in respect to settlement in event of permanent total disability 
provides: “After one full annual premium shall have been paid upon this con- 
tract and before a default in the payment of any subsequent premium, if the 
Insured shall furnish the Company with due proof that he has since such pay- 
ment and before having attained the age of 60 become wholly disabled by bodily 
injuries or disease, and will be permanently, continuously, and wholly prevented 
thereby for life from engaging in any occupation or employment for wage or 
profit, the Company will waive the payment of any future premiums which ma 
fall due on this contract during such disability, and the premiums so waived will 
not be deducted in any settlement of the contract. Beginning six months after 
receipt of due proof of permanent total disability sustained as aforesaid the 
Company will pay to the Insured each month, so long as he shall live and suffer 
such disability, an amount equal to $10 for each $1,000 of insurance stated on 
the first page hereof, such payments to be in addition to all other benefits here- 
under provided. The Insured shall not have the right to commute such monthly 
instalment payments.” (Italics ours.) 

The language of these two provisions of the policy seems clearly to indicate 
that waiver of premiums is limited to the date of receipt of notice of total and 
permanent disability. Luftig v. Travelers Ins. Co., lst Dept., 253 App.Div. 538, 
2 N.Y.S.2d 904, decided March 18, 1938. But we find no such limitation with 
respect to liability for the payment of disability benefits. The policy provides 
with respect to such payments that, after receipt of due proof of permanent 
total disability “sustained as aforesaid,” the defendant obligates itself to pay 
the benefits so long as the insured shall live and suffer “such disability.” If the 
defendant intended to limit such payments from the date of proof of disability 
rather than from its commencement, it could and should have so provided. 

Nor may the contention of the defendant that its liability for such pay- 
ments is limited to a period commencing six months after receipt of proof be 
sustained. While this provision postpones the time when payments shall begin, 
it does not fix the date from which liability is established. Schollman v. Pru- 
dential Ins. Co. of America, 130 Neb. 662, 266 N.W. 75. If the defendant’s con- 
struction of this clause were to be adopted, the insured would be deprived of 
the benefits of his contract, not only during the period antedating the filing of 
proof, but for a period of six months thereafter. No such restriction is con- 
tained in any other provision of the policy. We construe this six months’ pro- 
vision as affording to the insurer opportunity for investigating and ascertaining 
whether the condition of disability will continue so as to entitle the insured to 
the prescribed benefits. It also affords opportunity for investigation of the 
claim so that the insurer may be in a position to either approve or reject before 
being subjected to an action on the policy. See Krausman v. John Hancock 
Mut. Life Ins. Co. of Boston, Mass., 236 App.Div. 582, 584, 585, 260 N.Y.S. 319. 

If there be any ambiguity in the policy, the construction most favorable to 
the insured must be adopted. Bergholm v. Peoria Life Ins. Co., 284 U.S. 489, 
492, 52 S.Ct. 230, 231, 76 L.Ed. 416. In our opinion this case is factually distin- 
guishable from the Bergholm Case, supra, relied upon by the appellant in support 
of its claim that it is not liable for disability benefits prior to the time proof 
thereof had been furnished, and also from Minnesota Mut. Life Ins. Co. v. 
Marshall, 8 Cir., 29 F.2d 977, relied upon by the respondent in support of his 
claim that the plaintiff is entitled to the return of premiums paid prior to fur- 
nishing proof. In the latter case there was not found, as here, a general para- 
graph providing that no premium payments should be required “after receipt 
by the Company of due proof thereof. 
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Our conclusion is, therefore, that the plaintiff was not entitled to succeed 
upon his second cause of action and that it should be dismissed. — 

The determination should therefore be modified as above indicated, and as 
thus modified affirmed, with costs to the plaintiff. 

Townley, J., concurs. 


BUTLER v. NEW YORK LIFE INS. CO. No. 385. 
Supreme Court of North Carolina. April 13, 1938. 
196 Southeastern Reporter 317. 
CONCEALMENT. 

Where material fact that applicant for life policy was going to hospital was 
suppressed when first premium was paid, disclosure of such fact would have 
resulted in nondelivery of policy, and applicant consulted and was treated by a 
physician for cancer between date of application and delivery of policy, recovery 


could not be had on life policy. C.S. § 6460. 

(For other cases, see Insurance, Dec. Dig. § 291[1].) 

Appeal from Superior Court, Sampson County; E. H. Cranmer, Judge. 

Civil action by George C. Butler, administrator of the estate of Lela F. Butler, 
deceased, against the New York Life Insurance Company, to recover on a policy 
of life insurance. From a judgment dismissing the action as in case of nonsuit, 
the plaintiff appeals. 

Affirmed. 

Civil action to recover on a policy of life insurance. 

On November 13, 1933, Lela F. Butler made application to the New York Life 
Insurance Company for $1,000 policy of life insyrance, payable to her estate. 

The application is made a part of the policy and contains the following agree- 
ment: “It is mutually agreed as follows: 1. That the insurance hereby applied for 
shall not take effect unless and until the policy is delivered to and received by 
the applicant and the first premium thereon paid in full during his lifetime, and 
then only if the applicant has not consulted or been treated by any physician since 
the time of making this application.” 

The policy was issued, without medical examination, and delivered December 
17, 1933, in consequence of a letter written December 15 on behalf of applicant, 
inclosing check for premium and asking that policy be sent, as applicant was going 
away. The writer testified, “I must have meant that Miss Butler was going to the 
hospital when I said in the letter she was going away,” though this was not stated. 
In the meantime, the applicant had consulted a physican on the Ist and 3d or 4th 
of December, discovered that she had a cancer, and was taken to the hospital on 
December 16. She died May 28, 1934. 

The defendant pleaded violation of the conditon attached to the delivery of the 
policy, and, in addition, that it was secured by fraudulent misrepresentations and 
concealments. 

In response to a question from the court, plaintiff’s counsel stated that plaintiff 
could not refute the testimony concerning consultation by applicant and treatment of 
her by Dr. Parker on account of her ailment (cancer) on or about December 1 
and 3 or 4, 1933. Whereupon, the court dismissed the action as in case of nonsuit. 

Plaintiff appeals, assigning errors. 

Howard H. Hubbard, of Clinton, for appellant. 

Rountree & Rountree, of ‘Wilmington, for appellee. 

Stacy, Chief Justice. 

Plaintiff takes the position that the delivery of the policy, following receipt 
of the first premium, concluded the contract. in the absence of fraud, Grier v. 
Ins. Co., 132 N.C. 542, 44 S.E. 28, and that the provisions of C.S. § 6460—the 
policy having been issued without médical examination—preclude a denial of liabil- 
ity, except in case of fraud, Holbrook v. Ins. Co., 196 N.C. 333, 145 SE. 60% and. 
further, that plaintiff’s evidence is sufficient to make out a priima facie case. 
Williamson v. Ins. Co., 212 N.C. 377, 193 S.E. 273. 


The position of the defendant is that the evidence shows a conditional delivery 
of the policy, which was not met, and that no contract of insurance ensued. Gard- 
ner v. Ins. Co., 163 N.C. 367, 79 S.E. 806, 48 L.R.A..N.S., 714, Ann.Cas.1915D, 
652: Lancaster v. Ins. Co, 153 N.C. 285, 69 S.E. 214, 138 Am.St.Rep. 665; Perry 
v. Security Life & Annuity Co., 150 N.C. 143, 63 S.E. 679; Ray v. Ins. Co.. 126 
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N.C. 166, 35 S.E. 246; Ormond v. Mutual Life Ass’n, 96 N.C. 158, 1 S.E. 796; 
McCain v. Ins. Co., 190 U.S. 549, 130 S.E. 186 and cases cited. 

_Without making definite ruling upon the relative merits of these opposing 
‘positions as applied to the facts of the instant case, we think it is clear that plaintiff 
is in no position to insist upon a recovery. Undoubtedly there was a suppression 
of a material fact, i. e., that applicant was going to the hospital, when the premium 
was paid, which would have resulted in nondelivery of the policy, but for such 
suppression. Wells v. Ins. Co., 211 N.C. 427, 190 S.E. 744; Hayes v. Ins. Co., 
132 N.C. 702, 44 S.E. 404. Otherwise, the case of National Life Insurance Com- 
pany v. Grady, 185 N.C. 348, 117 S.E. 289, might apply. A suppressio veri by 
one whose duty it is to speak is equivalent to a suggestio falsi. Isler v. Brown, 
196 N.C. 685, 146 S.E. 803; 10 R.C.L. 324. 

Moreover, it is conceded that the applicant consulted Dr. Parker and was 
treated by him for cancer between the date of the application and the delivery fo 
the policy. This fact should have been communicated to the defendant. Whitley 
v. Ins. Co., 71 N.S. 480. 


The record is not such as to call for a disturbance of the judgment of nonsuit. 
Affirmed. 


WHITAKER v. JEFFERSON STANDARD LIFE INS. CO. No. 163. 
Supreme Court of North Carolina. April 13, 1938. 
196 Southeastern Reporter 328. 
1. INTENTIONAL INJURY. 

In action on life policy containing double indemnity clause which by its terms 
was inapplicable in case of death resulting from bodily injury inflicted intentionally 
by another person, whére evidence showed insured was shot in approaching an auto- 
mobile when acting as a game warden, instruction that if insured died from gunshot 
wound intentionally inflicted by some. occupant of automobile which insured was 
approaching, death resulted from accidental means, was erroneous, since by express 
terms of policy, double indemnity clause was not applicable. 


(For other case, see Insurance, Dec. Dig. § 515.) 


Appeal from Superior Court, Henderson County; Felix E. Alley, Judge. 

Action upon life policy containing double indemnity clause by Rachel Brittain 
Whitaker against the Jefferson Standard Life Insurance Company. From a judg- 
ment on a verdict for plaintiff, defendant appeals. 

New trial. 

Civil action to recover on double indemnity clause in policy of life insurance. 

On October 15, 1925, the defendant issued to Joseph Denham Whitaker policy 
of life insurance in the face amount of $2,000, payable to plaintiff as beneficiary, 
and containing double indemnity clause, pertinent provisions of which follow: 
“The company will pay the beneficiary * * * double the face amount of this policy 
* * * provided death results * * * from bodily injury effected solely through 
external, violent and accidental means. * * * Except these provisions do not 
apply * * * in case death results from bodily injury inflicted by the insured himself 
or intentionally by another person.” 

The insured was game warden of Henderson county. On the night of Novem- 
ber 14, 1936, he was at a cabin in the vicinity of Pisgah National Forest for the 
purpose of apprehending persons unlawfully spotlighting deer. About 4:30 a. m. 
he was awakened by an automobile, which stopped almost in front of the cabin, 
and, with a high-powered spotlight, was searching the fields below. The insured 
and his brother, half-clad, each with pistol in hand, left the cabin and approached 
the car, the insured being in front, and as he came up on the driver’s side, said 
to the occupants: “Hello fellows.” Whereupon, the car surged forward, and imme- 
diately a flash of fire was seen, a shot was heard, and the insured stepped backward 
and said to his brother, “I’m shot,” and died immediately thereafter. 

Upon denial of double liability, and issues joined, the jury answered the deter- 
minative issues as follows: 

“1. Did the death of the insured result from bodily injuries intentionally inflicted 
by another person, as alleged in the answer? Answer: No. 

" “2 Did the death of the insured result from, bodily injury inflicted by himself 
as alleged in the answer? Answer: No. . 


“3 Did the death of the insured result directly and independently of all other 
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causes from bodily injuries effected solely through external, violent and accidental 
means while the insured was sane and sober, as alleged in the complaint? Answer: 


The trial court instructed the jury on the third issue that if the insured died 

ne a pistol or gunshot wound, “intentionally inflicted by some occupant by said 
” the law would regard this as by accidental means, and upon such finding they 

veil award double the face amount of the policy. Exception. 

Judgment on the verdict for plaintiff, from which the defendant appeals, assign- 
ing errors. 

Smith, Wharton & Hudgins, of Greensboro, J. E. Shipman, of Hendersonville, 
and Harkins, Van Winkle & Walton, of Asheville, for appellant. 

M. M. Redden, of Hendersonvile, for appellee. 

Stacy, Chief Justice. 

[1-3] By the express terms of the policy in suit, the double indemnity clause 
is not to apply in case “death results from bodily injury inflicted *.* * intentionally 
by another person.” Jolley v. Ins. Co., 199 N.C. 269, 154 S.E. 400; Matson v. 
Travelers Ins. Co., 93 Me. 469, 45 A. 518, 74 Am.St.Rep. 368. It is conceded that 
the trial court was inattentive to this provision in charging the jury on the third 
issue. Warren v. Ins. Co., 212 N.C. 354, 193 S.E. 293. The contention is advanced, 
however, that, in view of the answers to the first and second issues, the submission 
of the third issue was unnecessary, and any error committed in respect thereof 
should be regarded as harmless. Bradshaw v. Ins. Co., 208 N.C. 2 4, 179 S.E. 
665. The difficulty with this suggestion lies in the fact that the third issue is the 
only one which imports liability under the double indemnity clause, and death 
resulting from “bodily injury inflicted intentionally by another person” is not 
covered by the clause, but comes directly within the exception appearing therein. 
Clay v. Ins. Co., 174 N.C. 642, 94 S.E. 289, L.R.A.1918B, 508. 

The meaning of the policy is not in dispute, nor the law applicable thereto. 
The contract is of the making of the parties. They have agreed upon its terms, 
provisions, and limitations. “As a man consents to bind himself so shall he be 
bound.” Allsbrook v. Walston, 212 N.C. 225, 193 S.E. 151, 153; Elliott on Con- 
tracts, Vol. 3, § 1891. Such is the simple law of contracts. Gilmore v. Ins. Co., 
199 N.C. 632, 155 S.E. 566; Headen v. Ins. Co., 206 N.C. 860, 175 S.E. 282. The 
defendant is entitled to have the issues submitted to the jury under a charge free 
from error. Warren v. Ins. Co., supra. To this end, a new trial must be awarded. 
It is so ordered. 

New trial. 


MOSHER v. EQUITABLE LIFE ASSUR. SOC. OF UNITED STATES. 
Court of Appeals of Ohio, Ashland County. Nov. 27, 1936. 
14 Northeastern Reporter (2d) 413. 
|. CONSTRUCTION. 

Where words used in insurance are unambiguous, courts must apply to them 
their ordinary meaning. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

2. TOTAL DISABILITY. 

The provision in life policy, having total and permanent disability provision, 
that “disability shall be deemed to be total when it is of such an extent that the 
insured is prevented thereby from engaging in any occupation or performing any 
work for compensation,” was not ambiguous and did not require construction. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

3. OCCUPATION. 

In suit by insured, based on total and permanent disability provision of life 
policy, providing that “disability shall be deemed to be total when it is of such 
an extent that the insured is prevented thereby from engaging in any occupation 
or performing any work for compensation,’ court erred in limiting proof of dis- 
ability so as to show whether insured could engage in the occupation of farming 
in which he engaged before time of injury. 

(For other cases, see Insurance, Dec. Dig. § 516). 

4. LOSS OF ARM. . 

In suit by insured based on total and permanent disability provision of life 
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policy, providing that “disability shall be deemed to be total when it is of such 
an extent that the insured is prevented thereby from engaging in any occupation 
or performing any work for compensation,” court erred in refusing to charge that 
loss of an arm, unattended by any other circumstances, would not entitle insured 
to recovery, since it is common knowledge that oné- -armed men are daily perform- 
ing gainful labor. 

(For other cases, see Insurance, Dec. Dig. § 516.) 


Syllabus by the Court. 

1. Where the words used in an insurance policy are clear and unambiguous, 
the courts must apply to them their ordinary meaning. 

2. It is error for a trial court, in a suit by an insured based upon a total and 
permanent disability provision of a life insurance policy, to limit the proof of total 
disability so as to show whether the insured could engage in the occupation in which 
he was engaged before the time of his injury, where the policy provides that 

“disability shall be deemed to be total when it is of such an extent that the insured 
is prevented thereby from engaging in any occupation or performing any work for 
compensation.” 

3. Where, in such case, the insured is claiming the right to’ payment for total 
disability because of the loss of an arm, it is error for the trial court to refuse 
to charge that the loss of an arm, unattended by any other circumstances, would 
not entitle the plaintiff to recovery, as it is common knowledge that one-armed 
men are daily performing gainful labor. 

4. In such case, the opinions of one-armed men, called as expert witnesses, as 
to whether the insured was able to do certain farm work and act in the capacity 
of a farm hand, are inadmissible. 

Action by John M. Mosher against the Equitable Life Assurance Society of the 
United States to recover under the total and permanent disability provisions of 
a life policy. From a judgment in favor of the plaintiff, the defendant appeals. 
—[Editorial Statement.} 

Judgment reversed and cause remanded for new trial. 

Weldon & Huston, of Mansfield, for appellant. 

Wheeler & Adrian, and H. E. Culbertson, of Ashland, for appellee. 

SHERICK, Judge. 

John M. Mosher, appellee, in 1924, procured a contract of life insurance from 
the appellant. The policy contained a provision that in case of total and permanent 
disability of the insured before reaching the age of sixty years the insurer would 
waive payment of future premiums upon receipt of proper proof, and during the 
continuance thereof would pay the sum of $20 per month. The policy also contained 
the following clause: 

“Disability shall be deemed to be total when it is of such an extent that the 
insured is prevented thereby from engaging in any occupation or performing any 
work for compensation of financial value, and such total disability shall be 
presumed to be permanent when it is present and has existed continuously for not 
less than three months; and, further, the entire and irrecoverable loss of sight 
of both eyes, or the severance of both hands at or above the wrists, or of both 
feet at or above the ankles, or of one entire hand and one entire foot, will of 
themselves be considered as total and permanent disability within the meaning 
of this provision.” 

In October of 1934, the insured, then of the age of fifty-nine years, sustained 
an injury to his left arm. Amputation below the elbow became necessary. Upon 
receipt of proof of loss the association compensated the insured for one month. 
The plaintiff by this suit seeks recovery for the five-month period immediately 
following, upon the theory that he is still totally and permanently disabled. The 
defendant by its answer denies that the plaintiff has been disabled from engaging 
“in any occupation or performing any work for compensation of financial value” 
since the expiration of the first month after amputation. 


Upon trial a verdict was rendered in favor of the insured and judgment entered 
thereon, from which the insurer appeals. The principal errors relied upon for a 
reversal of this cause are in the admission and exclusion of evidence, the refusal 
of the court to give certain special requests, errors of commission in the general 
charge, and incompatible propositions of law given in certain special requests with 
portions of the general charge on the same subject. All of the irregularities 
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relied upon find their premise in the claim of the appellant that the trial court 
misconstrued the terms of the policy when it limited proof of total and permanent 
disability to the narrow limits of the claimant’s sole occupation, which was that 
of farming. It is maintained that a proper interpretation of the contract’s plain 
provision embraces the pursuing of any gainful occupation and that the cause 
was tried upon an incorrect theory highly prejudicial to the rights of the appellant. 

[1] We have not been cited to any Ohio authority, or are we able to find that 
any Ohio court has passed upon this precise question. We do, however, learn 
that the court in Rose v. New York Life Ins. Co., 127 Ohio St. 265, 187 N.E. 
859, 860, had before it a question of total and permanent disability under a life 
policy. That policy described that disability shall be deemed to be total when 
the insured “is prevented thereby from engaging in any occupation whatsoever 
for remuneration or profit.” This clause is very like that appearing in the present 
contract. The court in the Rose Case made the following pronouncement : 

“Where the meaning of a contract of insurance against loss resulting from 
total and permanent disability can be fully and clearly ascertained from the words 
of the contract itself, the court may not resort to surrounding circumstances or 
the conduct of the parties for aid in its interpretation.” 

And further on, in the course of its opinion, it is reasoned that: 

“When the meaning of the contract can be fully and clearly ascertained from 
its own words, we are at liberty to go no further in search of aid in its inter- 
pretation.” 

[2] In the light of this rule of construction of insurance contracts our atten- 
tion must of necessity be directed to the query as to whether the phraseology and 
the words employed in this policy are ambiguous and susceptible of construction. 
If they are clear and plain, then this court is not privileged to rewrite the con- 
tract. Without again setting forth the phrase hereinbefore twice repeated, we must 
and do conclude that the same is perfectly understandable. It is not susceptible 
of two meanings. It is not therefore in need of construction. 

It is pointed out in Hurley v. Bankers’ Life Co., 198 Iowa 1129, at page 1130, 
199 NW. 343, 344, 37 A.L.R. 146, that: 


“Many cases have been before the courts involving construction of contracts 
of this character, which, however, are not always identical in phraseology. The 
cases fall quite readily in two general classes: Those wherein the policy provides 
for indemnity if the insured is disabled from transacting the duties pertaining 
to the occupation in which he is then engaged, and those wherein the policy 
provides for indemnity if the insured is disabled from performing any work or 
following any occupation.” 

In the first class of cases it is universally held that the test is ability to 
perform the insured’s “then” occupation. The present controversy represents the 
second class. We readily confess that authorities are to be found pro and con 
of almost equal weight which do and do not extend the test of the first class to 
that of the second. If it were a matter of the heart, prompted by sympathy for 
an insured, who long thought himself insured against permanent and total dis- 
ability in his own occupation or profession, fortified by the fact that the insurer 
drew the contract which promised much but accomplished little, then we would 
be inclined to the view that the contracting parties intended, irrespective of the 
language employed, to insure as to the insured’s “then” employment. Unfortunately 
for the insured, this court feels bound to view the latter in the light of reason 
and the mandate of the rule of interpretation of contracts prescribed by this court’s 
superior in the Rose Case, supra. 

[3] With all due respect for those courts which have applied the test of the 
first class to the second class as well, we have diligently sought to find a case 
wherein the court felt called upon to interpret a contract where an insured had one 
occupation at the time of the execution of the contract and another when total 
permanent disability overtook him. Such a situation should not be unusual. We 
are, however, unable to find such a case. The thought comes, that when such a 
situation does arrive in those jurisdictions, the question of the intention of the 
Parties may become vexatious, for it could hardly be reasoned that insurance written 
tor a skilled mechanic covered: one who was thereafter disabled in farming. 
Perhaps the dilemma might be met with the thought that the “then” occupation, 
that is, such as existed at the time of disability, was intended. If it should be 
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so reasoned, it would naturally follow that that which was determined as intended 
was not within the contemplation of the parties when the contract was executed. 

Some authority contra suggests that the insurer’s claim may lead to absurd 
ends, in that even selling shoe iaces and pencils may be a gainful occupation. It 
rather strikes us that such is the asking of alms. In view of the holdings of the 
courts of this state as to what amounts to “total permanent disability” we entertain 
little fear that an insurer would successfully lead a court into such an absurdity. 
Juries may be safely intrusted to determine in such cases that total and permanent 
incapacity exists. 

We perceive little profit to be gained in listing the authorities which have 
considered the question now before this court. They may be noted in the Hurley 
Case, supra, and the notes appearing in 37 A.L.R. 151, 24 A.L.R. 206, 51 A.L.R. 
1049, 79 A.L.R. 862, and 98 A.L.R. 781. 

It is this court’s view that the appellant’s conception of the theory of this case 
was correct and that the cause should have been so tried. 

[4] We feel called upon to consider independently two grounds of error urged 
by the appellant. It was requested before argument that the court give the 
following special request, which was refused: 

“I charge you that you must take it as common knowledge that a man with 
only one arm and not otherwise incapacitated may do much valuable work and 
engage in many gainful occupations; and the plaintiff in this case will not be entitled 
to your verdict simply because of the loss of his forearm as alleged. He must go 
further and prove by a preponderance of the testimony that the loss of this 
forearm has incapacitated him totally and permanently from engaging in any 
occupation or performing any work for compensation of financial value.” 

It is a matter of common knowledge that one-armed men, not otherwise 
incapacitated by mental or physical disability, are daily performing gainful labor. 
We, readily perceive that where many do perform some labor, another, by reason 
of age or infirmity, may be unable to perform any work. ‘We think that the matter 
of common knowledge was properly qualified and that the request should have 
been given. The jury would have thereby been instructed that it was within its 
province to determine whether the loss of the insured’s arm, and its present 
tenderness or soreness, incapacitated him totally and permanently, or whether 
this disability, coupled with his age or other circumstances, totally incapacitated 
him. 

[5] During the course of the defense, the appellant called seven one-armed 
men as expert witnesses, who were unacquainted with the plaintiff. Three of these 
were permitted to testify as to what labor they were able to and did perform. Each 
was asked a hypothetical question as to their opinion as to whether the plaintiff 
was able to do certain farm work and act in the capacity of a hand on the farm, 
limited, of course, by the fact of the loss of one arm. An objection to these 
questions was sustained. The record discloses that they would have answered that 
the plaintiff could have performed the farm labor capable of being performed by 
a one-armed farm hand. The court concluded that the testimony of these three 
witnesses was improper and took that evidence from the jury and refused permis- 
sion to call the remaining four witnesses. The trial court did not err in these 
rulings. Because seven one-armed men may do certain things it does not follow 
that the eighth man, the plaintiff, could perform like labors. He might lack the 
adaptability of the other seven. The age, health, physical stamina, or nervous 
temperament of the plaintiff was not considered or shown to have been identical 
with the witness testifying. The evidence in fact calls for a medical opinion as 
to the plaintiff's general health or assumes such to be equal to their own at the 
time of their misfortune. 

It is the judgment of this court that the cause be reversed and remanded for 
a new trial. 

Judgment reversed. 

Lemert, P. J., and Montgomery, J., concur. 


BANKERS LIFE CoO. v. RUYLE. No. 27513. 
Supreme Court of Oklahoma. Nov. 2, 1937. 
Rehearing Denied Jan. 18, 1938. 
Application for Leave to File Second Petition for Rehearing Denied April 26, 1938. 
78 Pacific Reporter (2d) 423. 
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1. GOOD HEALTH. ¥ ; 

Insured’s statement in application for reinstatement of life policy that he 
was then in good health, although he was nervous and was drawing compensa- 
tion from Veterans’ Bureau for impairment of hearing, did not preclude recovery 
on policy, where insured was at that time doing manual labor every day and 
seemed to be in good health. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

2. GOOD HEALTH. ; , — 

As respects whether insured is guilty of fraudulent misrepresentation in 
stating in application for reinstatement of life policy that he is in good health 
phrase “good health” as used in its ordinary sense implies a condition unimpaired 
by any serious malady known to person so describing himself. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

3. BAD FAITH. . 1 oe y 

Insured’s misrepresentations in application, to avail insurer as defense, must 
have been not only untrue, but willfully false, fraudulent, misleading, and made 
in bad faith, where statements are representations as distinguished from war- 
ranties. 

(For other cases, see Insurance, Dec. Dig. § 265.) 

4. CONSULTATION. ; ; 

_ “Consultation with or attendance by physician,” as used in application for 
reinstatement of life policy, refers to consultation or attendance for substantial 
ailments or illnesses which would, or might, affect policy, and does not contem- 
plate affirmative answer in case of consultation for slight, temporary or imma- 
terial illness. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 


Syllabus by the Court. 

1. The phrase “good health,” as used in its ordinary sense, implies a condition 
unimpaired by any serious malady known to the person so describing himself. 

2. Misrepresentations made by insured in application, to avail insurer as defense, 
require showing by insurer that statements were not only untrue, but that they were 
willfully false, fraudulent, misleading, and made in bad faith, where statements in 
application are representations as distinguished from warranties. 

3. “Consultation with or attendance by physician” contemplated by general ques- 
tion in application for reinstatement of life policy refers to consultation or attend- 
ance for substantial ailments or illnesses such as would, or might, affect contract of 
insurance, and does not contemplate affirmative answer in case of consultations or 
attendance merely for slight, temporary, or immaterial illness. 

Appeal from District Court, Stephens County; Eugene Rice, Judge. 

Action by James C. Ruyle against the Bankers Life Company for disability 
eas under a life insurance policy. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

L. A. Winans, of Duncan, and Alberson & Nourse, of Des Moines, Iowa, for 
plaintiff in error. 

S. H. Singleton, of Duncan, for defendant in error. 

Pue.ps, Justice. 

The plaintiff recovered a judgment under the disability provisions of a life 
insurance policy, and the insurance company appeals. The parties agree that the only 
question for consideration is whether certain answers made by the insured in his 
application for reinstatement of the policy preclude his recovery. 

The defendant first complains that, in answer to the question, “What are all 
your occupations?” the insured wrote, “Farming and stockraising,” whereas his 
testimony at the trial indicated that for years he had been an oil field worker and 
mechani¢. This contention overlooks the fact that other evidence indicates insured 
was in the state of New Mexico at the time when the application was made out, 
where he had been for a short while and from which place he shortly thereafter 
returned, and that while in New Mexico his activities probably were of an agricul- 
tural nature, so far as we can determine from the record. At any rate, there is no 
showing that at that particular time he was not farming or raising stock, and the 
burden of proving that he was not so engaged was upon the defendant. 

[1, 2] The defendant next points out that in answer to the question, “Are you 
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now in good health?” the insured answered “Yes,” while the evidence showed that 
he had been nervous for a long period of time and that he was drawing com- 
pensation from the United State Veterans’ Bureau for an impairment of hearing. 
The insured admitted that he was nervous and that he was hard of hearing, but 
that at the time of the application he did not consider himself in bad health, and that 
he was at that time working every day. Other witnesses testified that he was 
doing manual labor during that period and seemed in good health. In National 
Life & Accident Ins. Co. v. Wicker, 171 Okla. 241, 43 P.(2d) 50, 100 A.L.R. 357, 
we said: 

“The phrase ‘good health’ as used in its common and ordinary sense by a 
person speaking of his own condition, undoubtedly implies a state of health 
unimpaired by any serious malady of which the person himself is conscious. 
He does not mean that he had no latent disease of which he is wholly uncon- 
scious. If by the phrase ‘good health’ an insurance company desires to exclude 
every disease, though latent and unknown, it must do so by distinct and unmis- 
takable language.” 

Question 3A was, “Have you been ill or injured within five years?” The 
answer was “Yes.” Question 3B was, “Have you consulted, been treated or 
attended by a physician, surgeon or practitioner within five years?” and the 
answer was left blank. However, the next question, “If so, set out particulars 
below as to 3A and 3B or either,” was answered by the insured to the effect 
that he had been ill with the influenza for a few days, that he had fully recovered, 
and that the attending physician was a certain person whom he named. The 
evidence further reveals that insured, within the preceding five years, had been 
involved in a slight explosion, from the effects of which he had consulted an ear 
specialist, but he did not list this in his answers in the application. 

[3-5] Whether this was such a fraudulent misrepresentation or conceal- 
ment as should result in voiding the contract was largely a question of fact for 
the trial judge, acting in this case without a jury. There was almost no evidence 
of a willful misleading, though it is undeniable that there was an omission. In 
view of the degree of proof required in the establishment of fraud, we cannot 
hold that the trial court should have held in favor of the defendant as a matter 
of law. We think extended discussion is unnecessary, and that the first and 
fifth paragraphs of the syllabus in Atlas Life Ins. Co. v. Holt, 178 Okl. 28, 61 
P.(2d) 719, are sufficient for the purposes of this case: 

“Misrepresentations made by insured in application to avail insurer as 
defense require showing by insurer that statements were not only untrue, but 
that they were willfully false, fraudulent, misleading, and made in bad faith, 
where statements in application are representations as distinguished from war- 
ranties. * * * 

“Consultation with or attendance by physician’ contemplated by general 
question in application for life policy refers to consultation or attendance for 
substantial ailments or illnesses such as would, or might, affect contract of 
insurance, and does not contemplate affirmative answer in case of consultation 
or attendance merely for slight, temporary, or immaterial illness.” 

In the sixth syllabus of that decision it was announced that whether such 
an answer in the application constitutes a misrepresentation which will void the 
policy is a question of fact for the jury. It follows that the same is true in the 
instant case, since the same principle applies to a trial judge who is acting with- 
out a jury. 

The judgment is affirmed. 

Osborn, C, J., Bayless, V. C. J., and Corn and Hurst, JJ., concur. 


WOOFTER et al. v. FOURTH NAT. BANK OF TULSA et al. No. 27892. 
Supreme Court of Oklahoma. April 5, 1938. 
Rehearing Denied April 26, 1938. 
78 Pacific Reporter (2d) 683. 

3. PLEDGE. 

A pledge of life policy may be effectually made by delivery of policy either 
with or without a written assignment. : 

(For other cases, see Insurance, Dec. Dig. § 222.) 
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4. PLEDGE. | 

A life policy providing for assignment under certain conditions and made 
payable to insured’s estate was a proper subject of a pledge. 

(For other cases, see Insurance, Dec. Dig. § 222.) 

5. PLEDGE. 

Whether proceeds of benefit certificate may be pledged depends upon rules and 
by-laws of issuing association governing rights of insured and beneficiary therein. 

(For other cases, see Insurance, Dec. Dig. § 729.) 

6. PLEDGE. 

Where neither amended petition nor copy of benefit certificate attached thereto 
disclosed that certificate could not be pledged, petition, in proceeding to foreclose 
alleged pledge of certificate, was not demurrable on ground that certificate could 
not be pledged. 

(For other cases, see Insurance, Dec. Dig. § 729.) 


Syllabus by the Court. 

1. A pledgee may maintain proceedings to foreclose the lien of a pledge without 
the necessity of filing a claim against his pledgor’s estate when recourse’ against 
other property of the estate than that pledged is not sought. 

2. A pledge of a life insurance policy may be effectually made by delivery of 
the policy either with or without assignment. 

3. Whether the proceeds of a beneficiary certificate may be pledged or not 
depends upon the rules and by-laws of the association issuing the certificate and 
which governs the rights of the insured and beneficiary therein. 

4. When a petition and the exhibits attached thereto are sufficient, in the 
absence of proof to the contrary, to establish a right of recovery in the plaintiff, 
it is error to sustain a demurrer to such petition. 

Appeal from District Court, Tulsa County; Leslie Webb, Judge. 

Action brought by I. S. Woofter and others against the Fourth National Bank 
of Tulsa, Okl., to subject a policy of insurance and a benefit certificate to an 
equitable lien and foreclosure of a pledge. Separate demurrers of Edna Spruill, 
administratrix of the estate of Amo R. Cunningham, deceased, and May J. Spruill 
to the petition of the plaintiffs were sustained and plaintiffs appeal. 

Reversed and remanded, with directions. 

Phi! W. Davis, Jr., of Tulsa, for plaintiffs in error. 

Tohn R. Miller, L. O. Lytle, and Rov T. Wildman, all of Sapulpa (Rex. H. 
Anspaugh, of Sapulpa, on the brief), for defendants in error. 

Per Curiam. 


This is an appeal from a judgment of the district court of Tulsa county which 
sustained separate demurrers interposed by the defendants in error Edna Spruill, 
administratrix of the estate of Amo R. Cunningham, deceased, and May J. Spruill 
to amended petition of the plaintiffs in error, I. S. Woofter and Bessie Woofter, 
and dismissed said petition. The plaintiffs in error were plaintiffs below and defend- 
ants in error were defendants below, and we will hereafter refer to them as plain- 
tiffs and defendants, as they appeared in the trial court, unless a more explicit 
designation is necessary. 

The action was brought for the purpose of imoressing the proceeds of a certain 
life insurance policy and of a benefit certificate with an equitable lien and to fore- 
close an alleged pledge of said policy and certificate. The plaintiffs in their amended 
petition alleged, in substance, that Amo R. Cunningham, in her lifetime, had bor- 
rowed of them the sum of: $800 evidenced by her promissory note, and that as 
collateral security for said loan had pledged to them certain policies of insurance 
and a benefit certificate upon her life; that she had subsequently departed this life 
intestate, leaving said obligation wholly unpaid; that due proof of death had been 
made to the insurers and that they stood ready to pay the amounts due under 
the insurance policy and the benefit certificate, here involved, to the parties whom 
the courts might decree to be entitled thereto; that Edna Spruill, as administratrix 
of the estate of Amo R. Cunningham, deceased, was claiming the proceeds due 
and payable under the life insurance policy and May J. Spruill was claiming 
the proceeds due and payable under the benefit certificate; that the plaintiffs were 
entitled to have the proceeds from both the insurance policy and the benefit certificate 
impressed with an equitable lien and applied to the discharge of the indebtedness 
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which they had been pledged to secure. Copies of the insurance policy and benefit 
certificate which allegedly had been pledged to the plaintiffs were attached as 
exhibits to the petition. The insurance policy was a limited payment life 
policy wherein the estate of the insured was named as beneficiary and the benefit 
certificate was issued by a fraternal insurance society and May J. Spruill, the 
half sister of the insured, was designated as beneficiary in said certificate. The 
insurance company and the fraternal association each filed answers in the nature 
of bills of interpleader and the fraternal association further pleaded that the 
certificate which it had issued was of such character that the proceeds thereof 
could neither be assigned nor pledged by the insured. The defendants filed 
separate demurrers to the amended petition of the plaintiffs. The demurrer of 
Edna Spruill, administratrix of the estate of Amo R. Cunningham, deceased, 
attacked the petition for! the reason’ that it failed to allege facts sufficient to 
authorize judgment against the estate of her decedent. The demurrer of May 
J. Spruill attacked the petition for the reason that it failed to allege facts suf- 
ficient to constitute a cause of action against her. The questions here presented 
for determination are as follows: First, was it necessary for plaintiffs to file 
a claim against the estate of Amo R. Cunningham, deceased, in order to maintain 
their actions? And, second, were the proceeds of the insurance policy and the 
beneficiary certificate or either of them of such character as could be pledged 
and therefore impressed with an equitable lien? 

The plaintiffs by their amended petition were not seeking payment from or 
out of the general assets of the estate of Amo R. Cunningham, deceased, but were 
seeking to foreclose liens against certain property which they alleged had been 
pledged to them as security for their debt. As pointed out in Jones on Collateral 
Securities, 3d Ed., par. 598: “A pledgee is not obliged to present his claim to 
the administrator of the pledgor, unless he seeks recourse against other property 
of the estate than that pledged.” 

[1,2] The right of a secured creditor to enforce his security without the 
necessity of filing a claim with the administrator of his deceased debtor has been 
definitely upheld by this court in the cases of Costal Sales Corp. v. Hood, 147 
Okl. 66, 295 P. 391; Dawkins v. People’s Bank & Trust Co., 117 Okl. 181, 245 
P. 594; Wichita Mill & Elevator Co. v. Farmers’ State Bank, 102 Okl. 83, 226 
P. 870, and the defendants admit the effect of these decisions but seek to escape 
them on the theory that said cases did not properly consider the effect of 
section 1233, O.S.1931, 58 Okl.St.Ann. § 333, and urge that the cases of Fluke 
v. Douglas, 158 Okl. 300, 13 P.2d 210; Timmons v. Hanna Construction Co., 176 
Okl. 180, 55 P.2d 110; Bilby v. Hart-Parr Co., 102 Okl. 53, 226 P. 360, are control- 
ling here. We are unable to agree with this contention. The provisions of section 
1233, O.S.1931, 58 Okl.St.Ann. § 333, have application only to those situations 
where a claim is asserted against the general assets of an estate, and the cases 
cited involve such situations, and are therefore inapplicable under the facts here 
presented. We are of the opinion that the plaintiffs were not required to file a 
claim against the estate of Amo R. Cunningham, deceased, as a prerequisite to the 
maintenance of this action. 

[3,4] Plaintiffs alleged that the policy of insurance and the benefit certificate 
had been delivered to the Fourth National Bank of Tulsa, Okl., under conditions 
constituting a pledge of said instruments and the proceeds thereof. There remains 
to be considered whether this property was of such character as could be pledged 
It appears that a life insurance policy may be effectually pledged by delivery 
with or without a written assignment. Jones on Collateral Securities, 3d Ed., 
par. 145; Bliss on Insurance, par. 325; Ang. on Insurance, par. 327; City National 
Bank v. Lewis, 73 Okl. 329, 176 P. 237. The policy of insurance, here involved, 
provided for assignment under certain conditions and was made payable to the 
estate of the insured and came within the general rule above announced and there- 
fore was a proper subject of a pledge. 

[5,6] While the proceeds of a beneficiary certificate may not be pledged in 
those cases where the rules and by-laws of the issuing association provide other- 
wise (Jones on Collateral Securities, 3d Ed., par. 146-b), neither the allegations 
of the amended petition nor the copy of the certificate\attached thereto disclosed 
such a situation. The objection which the defendant May J. Spruill sought to 
raise by her demurrer was one which could only properly be raised by answer. 
Under these circumstances it was error to sustain the demurrer. In view of the 
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conclusions reached, we deem it unnecessary to discuss the contentions of the 
parties further. The cause is reversed and remanded to the district court of 
Tulsa county, with directions to overtule the several demurrers of the respective 
defendants and to take such further action and allow such further proceedings 
therein as may be necessary and proper consistent with the views herein expressed. 
Reversed and remanded, with directions. 
Bayless, V. C. J., and Riley, Phelps, Gibson, and Davison, JJ., concur. 


NEW YORK LIFE INS. CO. v. YAMASAKI et al. 
Supreme Court of Oregon. April 19, 1938. 
78 Pacific Reporter (2d) 570. 
3. FRAUD. 

Where it was shown by insurer that insured obtained reinstatement of life 
and disability policy by fraudulent representations, knowingly and intentionally 
made by him to mislead insurer for purpose of obtaining reinstatement in falsely 
representing seriousness of an accident in which insured sustained serious injury 
and concealed facts that at time of application insured was suffering great pain 
from injury for which he was being treated, insurer was entitled to a cancella- 
tion of the policy. 


(For other cases, see Insurance, Dec. Dig. § 365[2].) 


Department 2. 

Appeal from Circuit Court, Multnomah County; James W. Crawford, Judge. 

Suit by the New York Life Insurance Company, a corporation, against 
Rinnosuke Yamasaki and others for a cancellation of a life policy obtained by 
alieged fraudulent representations of insured upon reinstatement. From a 
decree canceling the policy, defendants appeal. 

Affirmed. 

Goldstein & Galton, of Portland, for appellant. 

Roland Davis, of Portland (Huntington, Wilson & Davis, of Portland, on 
the brief), for respondent. 

Ranp, Justice. 

This is an appeal by Rinnosuke Yamasaki from a decree of the circuit 
court for Multnomah county, canceling a policy of insurance which was issued 
to him by the New York Life Insurance Company on June 9, 1930. The other 
two defendants in the suit are the wife and the niece of the insured and they 
are the persons named as beneficiaries in the policy. The policy provided that, 
in consideration of the payment of annual premiums thereon, the plaintiff would 
pay to the insured on June 9, 1955, if then living, the sum of $5,000, and that, 
if he fails to survive, then upon his death, to the beneficiaries named or to the 
survivor thereof. The policy also contained a provision that the plaintiff would 
pay to the insured certain disability benefits in case he should become totally 
disabled during the life of the policy. The policy was to be incontestable after 
two years from date of issuance. 

On June 9, 1935, the insured defaulted in the payment of the annual premium 
falling due on that date. The default continued for more than one month and, 
because thereof, the policy lapsed on July 9, 1935, as provided by the terms of 
the policy. On July 29, 1935, the insured made written application for the rein- 
statement of the policy. In his application, he falsely and fraudulently repre- 
sented to the plaintiff that he was in good health and, in reliance upon his said 
statement and without knowledge that his representations were false, the plain- 
= reinstated the policy on August 12, 1935. Said representations were as 
ollows: 

“1. Are you now, to the best of your knowledge and belief, in the same 
condition of health as you were when this Policy was issued? (If not, give 
details.) Ans. Yes. 

_. “2. Within the past two years have you had any illnesses, diseases or bodily 
injuries or have you consulted or been treated by any physician or physicians? 
(If so, give full details, including nature, date, and duration of each illness, 
disease or injury, the name of each physician, and the dates of and reasons for 
consultation or treatment.) Ans. No, except sprained ankle July 3, 1935. No 
fracture. Fully recovered. Dr. Gearey, Westport, Oregon. 

__ “3. Has any Company or Insurer, within the past two years, examined you 
either on, or in anticipation of, an application for life insurance, or for the rein- 
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statement of life insurance, without issuing or reinstating such insurance? (If 
so, give name of each Company or Insurer.) Ans. No.” 

The evidence shows, and it is undisputed, that on July 3, 1935, the insured 
had sustained a very serious injury by being caught in a propeller shaft, result- 
ing in an injury to his foot, ankle, ribs, back, head, and groin, and that, at the 
time he made application for reinstatement of the policy, he was under the care 
of a physician and seriously ill from the effects of the accident. 

On July 6, 1935, the insured made application to the State Industrial Accident 
Commission for compensation for his injuries and was allowed temporary total 
disability from July 4 to August 12, 1935. It also appears from the evidence that 
he was treated for his injuries by Dr. V. S. Gearey on July 4 until August 12, 
1935. It also appears from the testimony of Dr. R. E. Holt that he was con- 
sulted by the insured on July 26, 1935, three days before the application of rein- 
statement was made, and at that time he complained to Dr. Holt that he was 
——— pain in his ankle, chest, and back, and was treated by Dr. Holt on that 
day and again on July 30th and 3lst. The evidence further shows that the 
insured never fully recovered from the effects of the accident he sustained on 
July 3, 1935, and that, in the following year, his case was reopened by the 
Industrial Accident Commission and he was paid compensation in considerable 
sums of money. 

On April 24, 1936, the insured filed with the plaintiff a claim for total dis- 
ability and set up in his claim that his disability had been caused by the acci- 
dent which he sustained on July 3, 1935. This was the first notice that the 
plaintiff had ever received of any accident having been sustained by the insured 
except the spraining of his ankle, from which, in his application, he stated he 
had entirely recovered on the date when he filed his application. 

From the above, and the facts are undisputed, the insured obtained a rein- 
statement of his policy by false and fraudulent representations knowingly and 
intentionally made by him to mislead and deceive the plaintiff for the purpose 
ct fraudulently obtaining a reinstatement of the tages policy. In his applica- 
tion he had not only falsely represented the seriousness of the accident which 
he had sustained but the condition of his health, and had falsely concealed the 
fact that at the time he was under the treatment of Dr. Holt and was suffering 
great pain from the injury which he had sustained. If these facts had been 
disclosed, the reinstatement would not have been granted. After learning of 
said facts and in April, 1936, the plaintiff rescinded the policy, notified the 
insured of the action it had taken, and tendered to the insured the amount of 
the premium, with interest which he had paid after the reinstatement of the 
policy. The insured refused to accept said tender and thereupon brought an 
action in the district court for Multnomah county to recover under the policy 
the disability benefits provided for in the policy, and, within a short time there- 
after, the plaintiff brought this suit in the circuit court for Multnomah county, 
praying for a cancellation of the policy, and, at the end of the trial, a decree was 
entered cancelling the policy. From this decree, the insured has appealed. 

The insured contends that the plaintiff had a plain, speedy, and adequate 
remedy at law in the law action, that it could have set up the fraud, and, upon 
that ground, have defeated the recovery of a judgment in that action. 

This is not a case where the insured has died and an action has been brought 
to recover the amount payable under the policy. In such case, if there was 
fraud in the procurement of the policy and the policy was not then incontest- 
able, the insurer could set up the fraud and defeat the claim upon establishing 
fraud. There, all the parties interested would be in court and a judgment in 
favor of the insurer, although not amounting to a cancellation of the policy, 
would, because of the fraud and a judgment in favor of the insurer, be tanta- 
mount to a cancellation of, the policy, since no action could be brought thereon 
thereafter. In this case, however, the insured.is alive and not suing to recover 
the principal sum mentioned in the policy but merely for disability benefits, and 
a judgment in favor of the insured would not terminate the policy nor relieve 
the plaintiff from further liability thereon. 

Moreover, in case of the death of the insured, the beneficiaries will be 
entitled, in the absence of a cancellation of the policy, to sue and recover the 
ainount due under the policy and, since they were not parties to the action in 
the district court, the judgment, if one had been recovered by the plaintiff in 
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this suit, would, as to them, be res inter alios acta and of no effect whatever. 
Besides, if the insured should merely continue the district court action until 
after the policy had become incontestable and then dismiss it, the plaintiff 
would be deprived of all defenses and remedies it now has. 

[1-3] Manifestly, therefore, the remedy which was available to the plaintiff 
in the action at law in the district court was not full, adequate, and complete. 
It was no remedy at all when compared to the remedy of cancellation. Before 
a court of equity can be ousted from jurisdiction, because the plaintiff has a 
plain, speedy, and adequate remedy at law, the remedy at law must be practical, 
efficient, and adequate, and must be as full a remedy as that which can be 
obtained in an equity suit. For these reasons, we hold that the plaintiff was 
entitled to maintain this suit and, as found by the court, was entitled to a cancella- 
tion of the policy. 

Except as to the jurisdictional question, the law of this case is controlled 
upon all other points by Mutual Life Insurance Co. v. Chandler, 120 Or. 694, 252 
P. 559. In that case, the late Mr, Chief Justice Burnett discussed the questions 
involved here and laid down the rule of law applicable to all such questions. It 
is unnecessary, therefore, to state here what he said in that case. 

The decree appealed from is, therefore, affirmed. 

Bailey, Kelly, and Lusk, JJ., concur. 


UMBRAS v. PRUDENTIAL INS. CO. OF AMERICA. 
Superior Court of Pennsylvania. April 13, 1938. 
198 Atlantic Reporter 470. 
1. VARIANCE. 

In action on life policy where beneficiary alleged payment of annual premium 
due which with extended insurance clause in policy would have kept insurance 
in force until death of insured and evidence was in accord with the averment, 
there was no fatal variance between the averment and proof, notwithstanding 
beneficiary also alleged that insurer’s agent had obtained insured’s signature to 
loans in amount greater than was actually paid insured. 

(For other cases, see Insurance, Dec. Dig. § 645[5].) 

2. PROOF OF DEATH. 

Where beneficiary on death of insured made demand on insurer’s agent for 
payment of policy and agent denied liability on ground of lapse of policy, and 
insurer denied liability on grounds stated by agent and filed affidavit of defense 
admitting demand but denying liability on same ground, beneficiary could maintain 
action upon policy without furnishing formal proof of death. 

(For other cases, see Insurance, Dec. Dig. § 559[2].) 

3. AGENCY. 

Where insurer defends an action on policy on ground stated by an agent to 
the beneficiary, agent’s statement will be presumed to have been authorized by 
the insurer or ratified by it. 


(For other cases, see Insurance, Dec. Dig. § 92.) 
4. PROOF OF DEATH. 

Where insurer denies liability under policy because of some ground of defense 
wholly apart from furnishing of proof of death, the beneficiary under the policy 
may bring an action without furnishing formal proof of death. 

(For other cases, see Insurance, Dec. Dig. § 559[2].) 

5. PAYMENT OF PREMIUM. 

Testimony of beneficiary in an action on life policy that she paid annual 
premium and received temporary receipt, and official receipt which was lost or 
mislaid and could not be found, together with corroborative evidence, was sufficient 
for jury on issue of insurer’s liability. 

(For other cases, see Insurance, Dec. Dig. § 668[8].) 

Appeal No. 7, February term, 1938, from judgment of Court of Common 
Pleas, Luzerne County, May term, 1933, No. 992; W. A. Valentine, Judge. ‘ 

Assumpsit by Frances Umbras against the Prudential Insurance Company of 
America to recover upon three life policies. From a judgment upon a verdict for 
$1,058.43 soe plaintiff upon one of the policies sued upon, defendant appeals. 

Affirmed. 
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Argued before Keller, P. J., and Cunningham, Baldrige, Stadtfeld, Parker, 
James, and Rhodes, JJ. 

A. A. Vosburg and Vosburg & Vosburg, all of Scranton, and R. B. Sheridan, 
of Wilkes-Barre, for appellant. 

Joseph Serling and E. F. McGovern, both of Wilkes-Barre, for appellee. 

Ketter, President Judge. 

The defendant insurance company issued three policies of life insurance to 
Onufri Umbras—Nos. 3145327, 3554007, and 6915669, each in the amount of $1,000 
—payable at his death to his wife, Frances Umbras, as beneficiary. A loan was 
made on each policy to the insured, during his lifetime, reducing the net amount 
payable to the beneficiary. The insured died on November 25, 1932. 

The insurance company, claiming that the policies had lapsed for nonpayment 
of premiums and were not in force at the death of the insured, refused to pay 
the beneficiary anything upon them, and on April 26, 1933, she brought this action 
in assumpsit. She filed a statement of claim, in which she averred, inter alia, her 
right to recover the face of the policies less the sum of the loans to the insured, 
and that the defendant had refused payment of her demand. To this the defendant 
filed an affidavit of defense denying her right to recover anything upon the policies, 
and alleging, in substance, that they had lapsed for nonpaymerit of premiums, and 
that the loans on the policies and automatic extended insurance, as provided in 
the policy, had exhausted the cash surrender value, etc., prior to the death of the 
insured, so that they were not in force when the insured died. The company 
admitted that the plaintiff had made claim for the insurance sued for and that 
payment of the same had been refused, for the reasons above stated. 

The case came on for trial on October 17, 1935. A jury was selected and 
sworn, but, the same day, a juror was withdrawn and the case continued. On August 
6, 1936, the plaintiff filed an amended statement of claim, to which the defendant 
on August 8, 1936, filed an amended affidavit of defense, in which for the first 
time it was averred that due and proper proofs of death had not been furnished, 
as required by the terms of the policies. The original affidavit of defense, filed 
nearly two years before, raised no objection or defense to the claim because of 
failure to furnish proofs of death. 

_ At the trial, October 20, 22, 1936, the court gave binding instructions for the 
defendant as respects policies numberd 3145327 and 6915669, but submitted the 
case, as to policy No. 3554007, to the jury, which rendered a verdict in favor of 
the plaintiff for $1,058.43. The defendant made no motion for a new trial. It 
obtained a rule for judgment non obstante veredicto which the court subsequently 
discharged, and judgment was entered on the verdict. Defendant appealed. 

Appellant presents three grounds for reversing the judgment : 

(1) That the plaintiff's allegata and probata did not agree, but constituted a 
variance fatal to plaintiff’s case. 

(2) That the failure to show a compliance with the requirements of the 
policy as to furnishing proofs of death to the company precluded a recovery. 

(3) That there was not sufficient evidence of the payment of the premium on 
policy No. 3554007 due February 23, 1930, to take the case to the jury. 

We shall discuss them in that order. 

[1] (1) There was no variance between the allegata and probata. If the 
annual premium on policy No. 3554007, which was due on February 23, 1930, was 
paid, the automatic extended insurance clause in the policy admittedly kept the 
insurance in force until after the death of the insured. The original plaintiff's 
statement of claim averred (paragraph 14) that the annual premium on policy 
3554007, which became due on February 23, 1930, was paid to the defendant com- 
pany; and the amended statement of claim averred (paragraph 23) that all the 
annual premiums on policy No. 3554007 had been duly paid to the defendant com- 
pany up to and including the annual premium which became due on February 23, 
1930. It is hard to conceive of a more positive averment of payment. The evi- 
dence of the payment of the premium due February 23, 1930, by the plaintiff was 
in exact accord with the averment; not at variance with it. The fact that the 
plaintiff also averred, as to all the policies, that the defendant’s agent had frau- 
dulently obtained the signature of the insured to applications calling for loans on 
the policies in amounts greater than were actually paid the insured would not 
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detract from the force and effect of the averment as to the payment of the premium 
due February 23, 1930, on policy No. 3554007. 

[2-4] (2) The evidence on behalf of the plaintiff showed that, within a few 
days after the death of the insured, she had made demand on the agent in charge 
of defendant’s office for payment of the policies and had been informed that the 
company denied all liability upon the policies or any of them because they were 
not in force when the insured died. The fact that the company refused to pay 
the claims and defended against the plaintiff’s action on the policies, in toto, on 
the grounds stated by the agent, and filed an affidavit of defense admitting plain- 
tiff's demand for payment but denying liability on that ground, is sufficient evidence 
that the company had denied liability on that ground, and that the agent was 
authorized to act for the company in denying liability. Where the company defends 
an action on the policy on the very ground stated by the agent to the beneficiary, 
his statement will be presumed to have been authorized by the company or ratified 
and affirmed by it.. It is well settled that where an insurance company denies 
liability under the policy because of some ground of defense wholly apart from 
the furnishing of proofs of death, the beneficiary under the policy can bring an 
action without furnishing formal proofs of death. See Hughes v. Central Acc. 
Ins. Co., 222 Pa. 462, 469, 470, 71 A. 923; Girard Life Ins. Annuity & Trust Co., 
Adm’r, v. Mutual Life Ins. Co. of New York, 97 Pa. 15, 24, 25; Janney v. Scranton 
Life Ins. Co., 315 Pa. 200, 207, 208, 173 A. 819; Cockroft v. Metropolitan Life 
Ins. Co., 125 Pa.Super. 293, 298, 189 A. 687; Amrovcik v. Metropolitan Life Ins. 
Co., 119 Pa.Super. 176, 184, 180 A. 727; O’Neil v. American Assurance Co., 52 
Pa.Super. 577, 579, 580; White v. Metropolitan Life Ins. Co., 22 Pa.Super. 501, 
504, 505. The same rule exists as to proofs of loss on fire insurance policies. 
Fedas v. Ins. Co. of Pennsylvania, 300 Pa. 555, 559, 560, 151 A. 285; Lebanon Mut. 
Ins. Co. v. Erb, 112 Pa. 149, 160, 4 A. 8; Pennsylvania Fire Ins. Co. v. Dougherty, 
102 Pa. 568, 571; Sisney v. Diffenderffer, 323 Pa. 337, 343, 185 A. 830. Defendant’s 
recognition of this rule is shown by the fact that in its original affidavit of defense 
it made no objection or defense to the plaintiff’s claim because of her failure to 
present due and proper proofs of death. It was plainly an afterthought presented 
nearly two years later, and four years after the insured’s death, in apparent over- 
sight or forgetfulness of the rule beforementioned. 

{5] (3) The third ground relied on by the appellant is sufficiently answered 
by Judge Valentine, who tried the case in the court below, in his opinion discharging 
the rule for judgment non obstante veredicto, as follows: “Further complaint is 
made that plaintiff’s evidence as to the payment of the premium in question was 
of such character as not to warrant the submission of the case to the jury. The 
plaintiff positively testified that on February 23, 1930, she paid to the agent of 
the defendant (whose authority was admitted) the sum of $35.10, being the 
amount of the premium due on said policy; that she at first received a small or 
temporary receipt and afterwards an official receipt, similar to plaintiff’s Exhibit 
No. 5, but that the same had been lost or mislaid and that she could not find it 
at the time of the trial. This testimony was clearly sufficient to carry the case 
to the jury. Mellosky v. Eureka-Md. A. Corp.,.93 Pa. Super. 314, 317; Badurka 
v. Home Life Ins. Co. of America, 99 Pa.Super. 26.” It may be added that there 
was other evidence corroborative of the plaintiff’s testimony. 

The judgment is affirmed. 


JENKINS v. MUTUAL LIFE INS. CO. OF NEW YORK. 
Superior Court of Pennsylvania. April 13, 1938. 
198 Atlantic Reporter 486. 
1. PROOF OF DISABILITY. 

Under life policy providing for disability benefits if before attaining’ the age 
of 60 years the insured shall furnish to the insurer due proof of total and perm- 
anent disability as defined by policy, due proof of total and permanent disability 
before insured becomes 60 years of age is a condition precedent to the insured’s 
right to benefits provided in the policy. 

(For other cases, see Insurance, Dec. Dig. § 536.) 

2. NOTICE. 

Under life policy providing for payment of disability benefits if before attain- 

ing the age of 60 years insured furnished insurer due proof of total and perm- 
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anent disability as defined in policy, failure of insured to give notice of alleged 
total and permanent disability until he was nearly 63 years of age precluded right 
to disability benefits, since due proof of disability betore 60 years of age was a 
condition precedent to right to recover. 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 

. PROOF OF DISABILITY. 

Under life policy providing for payment of disability benefits if before attaining 
the age of 60 years insured should furnish insurer due proof of total and permanent 
disability as defined in policy, unfortunate circumstances of insured and his failure 
to realize permanent character of disability until 3 years after he became 
years of age would not create a liability under the policy. 

(For other cases, see Insurance, Dec. Dig. § 539|6].) 

4. FRAUD. 

The clause in a life policy requiring the furnishing of due proof of total and 
permanent disability as a condition precedent to liability benefits is necessary 
and proper to prevent fraud and deception being practiced upon the insurer. 

(For other cases, see Insurance, Dec. Dig. § 536.) 

Appeal No. 13, February term, 1938, from judgment of Court of Common 
Pleas, Luzerne County, No. 60, October term, 1936; Clarence D. Coughlin, Judge. 

Assumpsit to recover total and permanent disability benefits under life 
policy by William E. Jenkins against the Mutual Life Insurance Company of 
New York. From a judgment for the defendant on an affidavit of defense 
raising questions of law, plaintiff appeals. 

Affirmed. 

Argued before Keller, P. J., and Cunningham, Baldrige, Stadtfield, Parker, 
and Rhodes, JJ. 

Mitchell Jenkins, Turner & Jenkins, all of Wilkes-Barre, for appellant. 

James P. Harris, of Wilkes-Barre, and O’Malley, Hill, Harris & Harris, of 
Scranton, for appellee. 

KELLER, President Judge. 

This was an action in assumpsit to recover total and permanent disability 
benefits under a life insurance policy. The court below entered judgment for 
the defendant on an affidavit of defense raising questions of law under section 
20 of the Practice Act of 1915, P.L. 483, 12 P.S. § 471. The judgment must be 
affirmed. 

The policy was issued on March 4, 1926, when the insured was 53% years old. 
He was born on September 4, 1872. 

The policy provided that “if the insured is totally and presumably permanently 
disabled before age of 60 [the insurance company] will pay to the insured twenty 
dollars monthly during such disability, besides waiving premium payments, a// 
upon the conditions set forth in section 3.” (Italics supplied.) 

The conditions under which the insured would be entitled to claim the dis- 
ability benefits provided in the policy are set forth under the heading, “Section 3. 
Benefits in event of total and permanent disability.” 

After defining total disability and permanent disability within the meaning 
of the policy it provides: “When Benefits hecome Effective—If, before attaining 
the age of sixty years and while no premium on this Policy is in default, the 
Insured shall furnish to the Company due proof that he is totally and permanentl) 
disabled, as defined above, the Company will grant the following benefits during 
the remaining lifetime of the Insured so long as such disability continues.” 

Then follow the specific and detailed provisions as to the disability benefits 
covered by the policy, which it is not necessary to recite for the purposes of this 
case. 

It will be noted that by the express provisions of the policy the disability 
benefits become effective—that is, are payable or recoverable under the policy— 
only if “hefore attaining the age of sixty years * * * the insured shall furnish 
to the company due proof that he is totally and permanently disabled” as defined 
in the policy. 

[1] Total and permanent disability must not only begin before the insured 
attains the age of 60 years, but due proof of that disability, as defined in the 
policy, must be furnished to the company before the insured attains that age 
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in order that liability for such disability may attach. Due proof to the company, 
before the insured becomes 60 years of age, of such total and permanent disability 
is, therefore, a condition precedent to the insured’s right to the disability benefits 
provided in the policy. 

The clause is so clear and unambiguous that no resort to the decisions of other 
jurisdictions or policy contracts containing dissimilar provisions is necessary or 
of advantage. 

The case is governed in principle by the ruling of the Supreme Court in 
Courson, Executrix v. New York Life Ins. Co., 295 Pa. 518, 145 A. 530, where 
the provisions of the policy, waiving the payment of premiums in case of total 
and permanent disability, were certainly no more definite and unambiguous than in 
the present case, and it was held that due proof to the company was a condition 
precedent, to be fulfilled before liability for the benefit secured under the total 
and permanent disability provision attached. See, also, Lyford v. New England 
Mutual Life Ins. Co., 122 Pa.Super. 16, 184 A. 469, 475. By the express provisions 
of the policy in the present case such proof had to be furnished the company 
before the insured attained the age of 60 years, or the disability benefits would 
not become effective. 

|2] The appellant did not comply with the condition on which the liability 
of the company to pay disability benefits was made dependent. He gave the 
company no notice of his alleged total and permanent disability until July 30, 1935, 
when he was nearly 63 years old, and then brought suit and sought to recover 
disability benefits from July 27, 1932, averring in his statement of claim that, by 
reason of a certain operation on that date, followed by a second operation on 
June 12, 1933, and a stroke of paralysis on May 20, 1934, he has been totally 
and permanently disabled since July 27, 1932, and that he himself did not have 
knowledge of the total and permanent nature of his disability until on or about 
May 15, 1935. 

[3] It is unfortunate that the first operation which the insured underwent 
on July 27, 1932, and from which he avers he has never recovered, was so near 
the date when he became 60 years of age (September 4, 1932) that the clause 
providing that total: disability should be presumed to be permanent if it “ha: 
existed continuously for ninety days” could not apply before the insured became 
sixty years of age. But neither that unfortunate circumstance nor the insured’s 
own failure to realize the permanent character of his disability until nearly 2 
years after he became 60 years old can create a liability excluded by the clear and 
plain provisions of the policy. In Courson v. New York Life Ins. Co., supra, failure 
to give notice was due to the mental condition of the insured, but that did not 
excuse his failure to comply with the condition precedent of due notice to the 
company. 

[4] As we said in the Lyford Case: “The clause, making the furnishing of 
due proof of total and permanent disability a condition precedent to liability, 
is a proper, reasonable, and salutary one to prevent fraud and deception being 
practiced on the insurer. The necessity for some such provision is recognized 
in Courson v. N. Y. Life Ins. Co., supra, Lucas v. John Hancock Mut. Life Ins 
Co., supra [116 Pa.Super. 298, 176 A. 514], and Perlman v. N. Y. Life Ins. Co., 
105 Pa.Super. 413, 161 A. 752. Without it the company might be called on to 
pay claims four years old as in the Lucas Case. or even twenty-five years old, as 
suggested in Wick v. Western Union Life Ins. Co., 104 Wash. 129, 175 P. 952, at : 
time when it had become impossible to test the truth and justice of the claim.” 

The appellant relies chiefly on the ruling of the Supreme Court in Leslie v. 
Metropolitan Life Ins. Co., 320 Pa. 87, 181 A. 563, where the policy contained 
a provision insuring against certain specific accidental injuries and also against 
death resulting within 90 days from bodily injuries caused by violent and accidenta! 
means. On January 11, 1932, the insured struck his forehead on the open door 
of a medicine cabinet. He continued to work until February 18, 1932, when he 
hecame sick and was taken to hig home and thence to a hospital where a decom- 
pression operation was performed on his skull, and he died on March 3, 1932, as 
a result of the blow to his head. On February 26, 1932, the plaintiff, the insured’s 
wife, notified the company of the accident and of his serious condition as the 
result of it. The company denied liability because notice of the accident had 
not been given in accordance with the terms of the policy which provided that 
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“written notice of injury, on which claim may be based, must be given to the 
company within twenty days after the date of the accident causing such injury.” 
The Supreme Court, in an opinion by Mr. Justice Schaffer—who, also, wrote 
the opinion in the Courson Case— pointed out that the policy insured against 
specified injuries only, and “as the accident did not apparently produce such) 
within twenty days, it is somewhat difficult to see how the provision as to notic: 
just recited has any application. Evidently the insured regarded his injuries as 
but slight, since he continued at work. He certainly believed that they did not 
constitute any of those which the contract enumerated. No one holding such a 
policy would think that, because he had struck his head in the way the deceased 
did, failure to give notice of such an accident would bar recovery for an injury 
which later developed therefrom. * * * Moreover, a further provision of the 
policy in suit states that, ‘Failure to give notice within the time provided in this 
policy shall not invalidate any claim if it shall be shown not to have been reason- 
ably possible to give such notice, and that notice was given as soon as was reason- 
ably possible.’ The instant situation would seem to be exactly such as is covered 
by this provision. It is not disputed that plaintiff gave notice of the insured’s 
injury within reasonably close time after it became apparent on February 18th, 
and, since no injury compensable under the policy had apparently occurred before 
that date, it was not reasonably possible for plaintiff to give notice of the fact 
before then.” 

The differences above recited in the material facts and in the provisions relat- 
ing to notice to the insurance company distinguish that case from this one and 
render the decision there inapplicable here. In the Leslie Case failure to give 
the ‘required notice of the accident would have the effect of invalidating a claim 
for liability which had attached. In the present case, notice and due proof to the 
company, before the insured became 60 vears of age, of the alleged total and 
permanent disability, was a condition precedent to the attaching of liability. 

Judgment affirmed. 


James, J. absent. 


PANNABAKER v. GENERAL AMERICAN LIFE INS. CO. 
Supreme Court of Pennsylvania. April 18, 1938. 
198 Atlantic Reporter 626. 

2 Pana tee policy containing conversion privilege entitling insured to have 
issued him upon application within 31 days after termination of group policy 
without evidence of insurability and upon payment of proper premium a life 
policy in any of the forms customarily issued except term insurance, members 
insured under group policy had vested and unconditional right by giving notice 
to that effect to receive a separate policy, and privilege was not subject to 
requirements attending an application for new insurance. 


(For other cases, see Insurance, Dec. Dig. § 145[1].) 
2. CONVERSION. : : a ene 

Under group policy containing conversion privilege entitling insured to have 
issued him upon application within 31 days after termination of group policy 
without evidence of insurability and upon payment of proper premium a life 
policy in any of the forms customarily issue 1 except term insurance, it was not 
necessary that insured make application in writing or that he should apply in 
person. 

(For other cases, see Insurance, Dec. Dig. § 145[1].) 
3. NOTICE. ie 7 aa ae ; 

Under group policy containing conversion privilege, provision that appli- 
cation should be made within 31 days after termination of insurance was to fix 
an ultimate and not an initial time limit for notice to the insurer of the exercise 
of the conversion privilege. 

(For other cases, see Insurance, Dec. De. § 145[1].) 
. NOTICE. as ; oud a; k 
. Under group policy containing conversion privilege, where insured notified 
insurer as to amount and kind of insurance selected by insured and the amount 
of the premium was agreed upon, insurer could not evade liability on ground 
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that minds of parties did not meet as to the terms of new policy, since insured 
upon making application called upon insurer to perform an existing contract 
and was not entering into a new contract. 

(For other cases, see Insurance, Dec. Dig. § 145[1].) 

5. CONVERSION. 

A verdict for beneficiary in the sum of $3,000, less amount of premium of 
policy to which policy insured was entitled under conversion privilege of group 
policy, and which sum was the amount of insurance which should have been 
issued to insured, was authorized where insurer breached conversion privilege. 

(For other cases, see Insurance, Dec. Dig. § 145[1].) 

6. BENEFICIARY. | Lah oe 

Under group policy entitling insured to have issued him upon application 
within 31 days after termination of group policy a life policy in any of the 
forms customarily issued, beneficiary named in policy applied for was entitled 
to recover on the policy as against contention that action should have been 
brought by administrator of insured’s estate. 

(For other cases, see Insurance, Dec. Dig. § 624[2].) 

7. CONVERSION. 

Under group policy containing conversion privilege entitling insured to 
have igsued him upon application within 31 days after termination of group 
policy without evidence of insurability and upon payment of proper premium a 
life policy in any of the forms customarily issued, where insured’s ‘daughter 
uotified insurer's agent of insured’s desire to exercise conversion privilege and 
his selection of a straight life policy in the amount of $3,000, and tendered 
payment of premium, conversion privilege was properly complied with. 

(For other cases, see Insurance, Dec. Dig. § 145[3].) 


Appeal No. 9, March term, 1938, from judgment of Court of Common Pleas, 
Allegheny County, July term, 1938, No. 151; Thomas M. Marshall, Judge. 

Action upon a life policy obtained through exercise of a conversion privilege 
under a group policy, by Clara L. Pannabaker against the General American 
Life Insurance Company. From a judgment for plaintiff for $2,956.08, defend- 
ant appeals. 

Affirmed. 

Argued before Kephart, C. J., and Maxey, Drew, Linn, Stern, and Barnes, JJ. 

P. K. Motheral and Reed, Smith, Shaw & McClay, all of Pittsburgh, for 
appellant. 

Con F. McGregor, of Pittsburgh, for appellee. 

STERN, Justice. 

Defendant, in 1933, assumed the obligations of Missouri State Life Insur- 
ance Company under a group policy of insurance issued by the latter in 1926 
to the Good Fellowship Club of National Tube Company. In this policy the 
company agreed to issue individual certificates setting forth the insurance 
protection to which each member of the club was entitled, and accordingly 
delivered to Joseph A. Pannabaker, one of the members, a certificate of insur- 
ance in the sum of $3,000, payable to plaintiff, his wife, and stipulating that 
in case of the termination of insurance under the group policy for any reason 
whatsoever the insured would, as a conversion privilege, “be entitled to have 
issued to him by the Company without evidence of insurability upon application 
to the Company made within thirty-one days after such termination and upon 
the payment of the premium applicable to the class of risks to which he belongs 
and to the form and amount of the policy at his then attained age, a policy of 
life insurance in any one of the forms customarily issued by the Company, 
except term insurance, in an amount equal to the amount of his protection 
hereunder at the time of such termination.” A similar provision was contained 
in the group policy itself. 


On August 1, 1935, the group policy was terminated by action of the Good 
Fellowship Club, according to notice previously given to its members. On 
July 31, 1935, Pannabaker’s daughter, at his request and on his behalf, orally 
notified defendant’s agent of his desire to exercise the conversion privilege and 
his selection of a straight life policy in the amount of $3,000 insurance to which 
he was entitled. The agent calculated the premium that would be due, in 
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payment of which the daughter tendered a check, but the agent said that an 
application in writing signed by her father would be necessary. She was unable 
to have it signed because Pannabaker was then critically ill; he died on August 
2, 1935. Defendant having denied liability, the present suit was brought and 
resulted in a verdict for plaintiff in the sum of $3,000 less the amount of the 
premium, with interest from the time when payment should have been made. 

[1] Defendant’s resistance to plaintiff's recovery rests upon the curious 
misconception that the exercise by Pannabaker of the conversion privilege was 
subject to the legal requirements that would ordinarily attend an application 
for a new policy of insurance. Under the terms of the group policy and 
the individual certificates each member of the club had a vested and uncondi- 
tional right, by giving notice to that effect, to receive a separate policy, and 
the Company was bound to issue it. 


[2-7] The points raised by defendant are so devoid of merit as to call for 
little discussion. It contends: (1) That the application for the new policy 
should have been in writing. There is no such requirement in the group 
policy, in the certificate, or in the law. (2) That the insured should have made 
the application in person. Why he could not employ a representative or agent 
to communicate with the company is not apparent. (3) That the application 
was made on July 31 instead of within the period of thirty-one days beginning 
August 1. The obvious purpose of the provision that the application should be 
made within thirty-one days after the termination of the insurance under the 
group policy was to fix an ultimate, not an initial, time limit for notice to the 
company of the exercise of the conversion privilege. (4) That defendant's 
request that the application be reduced to writing was a counter offer which 
never ripened into an acceptance by the insured. This argument results from 
the fallacious idea that defendant was voluntarily entering into a new contract 
instead of being called upon to perform an existing one. (5) That the minds 
of the parties did not meet as to the terms of the new policy. According to 
plaintiff's evidence, defendant was notified as to the amount and kind of insur- 
ance selected by the insured, and the amount of the premium was agreed upon. 
(6) That the verdict was excessive. Defendant’s contractual obligation was to 
issue a policy effective August 1, 1935, when the liability under the group policy 
terminated. By the breach of that obligation plaintiff suffered a loss, on the 
death of the insured on August 2, 1935, of the amount of insurance which he 
had demanded and which should have been issued to him. No other measure of 
damages is conceivable. (7) That the action should have been brought by the 
administrator of decedent’s estate. It was plaintiff who was named in the 
certificate as the beneficiary, and she alone, therefore, was entitled to recover. 


The judgment is affirmed. 
HAGGERTY v. METROPOLITAN LIFE INS. CO. 
Superior Court of Pennsylvania. April 25, 1938. 
\ 198 Atlantic Reporter 822. 
1. WATVER. 

An insurer which adopts a course of conduct which reasonably induces a policy- 
holder to believe that a strict compliance with stipulations for prompt payment 
of premiums will not be required waives the right to claim an automatic forfeiture, 
regardless of provisions in the policy. 

(For other cases, see Insurance, Dec. Dig. § 388[4].) 


2. LAPSE. 

An insurer, the agent of which called repeatedly on beneficiary to urge pay- 
ment of premiums before lapse of industrial policy and on final date notified her 
that policy would lapse on that date, whereupon beneficiary suggested that agent 
call back later to have policy revived, was not liable for death of insured occurring 
subsequent to lapse and prior to revival, notwithstanding alleged waiver of right 
to claim forfeiture arising from prior acceptances of premiums after expiration 
of grace period for payment thereof. 

(For other cases, see Insurance, Dec. Dig. § 388[4].) 

Appeal No. 86, October term, 1937 from judgment of Municipal Court, Phila- 
delphia County, No. 706, January term, 1935; John E. Walsh, Judge. 

Assumpsit by Theresa Haggerty against the Metropolitan Life Insurance 
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Company to recover the face value of an industrial policy of insurance. Verdict 
and judgment for defendant, and plaintiff appeals. 

Affirmed. 

Argued before Keller, P. J., and Cunningham, Baldrige, Stadtfeld, Parker, 
and Rhodes, JJ. 

A. Albert Feldman, of Philadelphia, for appellant. 

Owen B. Rhoads and Dechert, Smith & Clark, all of Philadelphia (Harry 
Cole Bates, of New York City, of counsel), for appellee. 

Ba.priceE, Judge. 

This action in assumpsit was brought against the defendant to recover the face 
value of an industrial policy of insurance. A trial was had in the municipal court 
before Judge Walsh, without a jury, who found for defendant, and subsequently 
denied plaintiff's motion for judgment n. o. v. The parties having elected to try 
the issues involved without a jury, the findings of the judge, supported by competent 
evidence, have the same effect as a verdict of a jury. 

The contract of insurance on the life of Annie D. Spruill was issued by the 
defendant on February 1, 1932, in the sum of $500, and named the plaintiff as 
beneficiary. It called for the payment of a monthly premium of $1.82 on the first 
day of each month, and stipulated that it constituted the entire contract between 
the parties and that its terms could not be changed except by the express agreement 
of the company, evidenced by the signature of its president or secretary; that 
agents, including assistant managers and managers, were not authorized to alter 
or discharge contracts, waive forfeitures, or receive premiums in arrears on policies 
beyond the grace period of 31 days; that if any premium was not paid when due, 
the policy would lapse. 

[1] Notwithstanding the provisions in the policy, if defendant adopted a course 
of conduct which reasonably induced the policyholder to believe that a strict compli- 
ance with the stipulations for prompt payment of premiums would not be insisted 
upon, it will be deemed to have waived the right to claim an automatic forfeiture. 
Poles v. State Mutual Benefit Society, 129 Pa.Super. 297, 195 A. 429. 


The insured died June 6, 1934. Admittedly, the premiums had been irregularly 
paid during the life of the policy. The last four payments were received by the 
company 3 and 4 days after the grace period of 31 days had expired. This 4-day 
extension was granted by agents as the lapsed policies were not mailed to the home 
office of the company for cancellation until the evening of the fourth day; but 
there was no proof that the plaintiff had knowledge of this regulation. The pre- 
mium due May lst not having been paid, the policy was lapsed at the district 
office the evening of June 4, 1934. 

The appellant takes the position that the company, having accepted payments 
on prior occasions after the expiration of the grace period of 31 days, waived the 
requirement of payment within the specified time, and that the policy remained 
in force a reasonable time thereafter. The premium receipt book entries disclose 
that one premium, due March 1, 1933, was not paid until April 5, 1933; all other 
premiums were paid within the grace period and the 4 days allowed, except on 
three occasions when the policy was lapsed, but in each of these instances it was 
later reinstated. 

The appellant argues that before the insurance company could insist upon a 
strict performance after accepting the delayed payments, it was required to give 
her sufficient notice that in the future it would require rigid compliance with the 
provisions of the policy, citing Riddle Co. v. Taubel, 277 Pa. 95, 96, 120 A. 776, 
777. The court there held: “Where time for the performance of a contract is 
extended from time to time, with no intention manifested to hold to literal 
performance, a party cannot rescind without a demand for strict compliance within 
a reasonable time [citing authorities]. What is a reasonable time in which to 
comply, where the facts are undisputed, is for the court; otherwise, where the 
court is in doubt, the question is for the jury.” 

|2] The testimony of the defendant in this case, which was evidently accepted 
as true by the judge, showed facts that rebut the argument that the plaintiff, who 
paid the premiums on this policy, was lulled into a sense of security. Uram, the 
defendant’s. agent who succeeded the former agent, testified that he first called 
on the plaintiff on May 21, 1934, and asked her for the payment of the monthly 
Premium that was due on May Ist and she told him she did not have the money 
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but would pay when she got her check which generally came on the 20th; that 
he returned practically every day thereafter until June 4th to make the collection 
and always received the reply that she did not have the money. He was corrob- 
orated by Smiley, the assistant manager, respecting the conversation that was had 
the first day. The company was apparently diligent in doing all it could to urge 
the plaintiff to make payment of the overdue premium. Uram testified further 
that when he called on June 4th, claimant told him she was unable to pay the 
premium and asked him if he would not come around a few days later and 
“revive” the policy, and that he then told her the policy “will go out of benefit 
on that day.” Smiley testified that he also called on the plaintiff on June 4th when 
he “went out on the lapsed schedule,” and informed her that the policy was going 
“out of benefit” if it was not paid that day and that she said she could not pay 
it. He then said to her: “I am awful sorry, if I were you I would even try 
to borrow the money to pay the premium, because it is very important to keep 
the policy in benefit.” She expressed regret and asked the witness to have the 
agent call back in a day or two and she would try to pay it. He replied, “Yes, 
ma’am.” On June 6th, when Uram called again, the insured had died, and he 
refused to accept the premium. 

We think that the agent’s conduct in persistently calling on the plaintiff and 
finally giving express notice on June 4th that the premium must be paid on that 
day, and her recognition that the policy was void, and her request that the agent 
call back in a few days to have it revived, show that there was neither an implied 
nor an express waiver of the terms of the policy. She had had the experience 
of having the policy lapse and revived, and consequently it could reasonably be 
inferred that she knew that, if the premium was not paid within the grace period, 
the policy would not remain in force and must then be formally revived. Her 
action indicated an acquiescence in this arrangement, which prevents her from 
relying upon an estoppel. Moss v. Aitna Life Ins. Co., 6 Cir. 73 F.2d 339. 
Furthermore, when the money had been received on the previous occasions after 
the expiration of the grace period, the insured was in sound health. 


In Poles v. State Mutual Benefit Society, supra, the defendant offered no 
evidence, and, therefore, there were no disputed facts for the jury. The proposi- 
tion relied upon was the acceptance and retention by it of six separate premium 
payments after a lapse which occurred December 30, 1935, which it did not offer 
to return until April 27, 1936, the insured having died February 4, 1936. So, 
here, as the learned judge below points out, the acceptance of an overdue premium 
in the past would not constitute a waiver of the requirement of payment of the 
premium due May 1, 1934. 


In Lantz v. Vermont Life Ins. Co., 139 Pa. 546, 560, 21 A. 80, 82, 10 L.R.A. 
577, 23 Am.St.Rep. 202, the policy provided that quarterly premiums were to be 
paid on or before the 19th day of February, May, August, and November; that 
if the premiums were not paid on the days named and in the lifetime of the 
assured, the policy would cease and determine. The premiums were not paid when 
due, but were accepted later by the company. A brother of the insured called 
on the general agent of the company and said that the insured would pay the 
premiums on March 6, 1888. He was told by the agent that he did not make 
out his report until the 10th of the month, and that if the payment were made 
by the 9th, it would be all right. The insured was in good health on the 6th, 
but was taken ill the next day and died March 8th. /When the premium was 
tendered, it was refused. The court held that the receipt of overdue premiums 
on three previous occasions when the insured was in full life and health was not 
a waiver. “It was at most a mere personal indulgence, a matter of grace on the 
part of the company, and all that can be claimed for it is that it may have led 
the insured to believe that, if he again neglected to pay on the day, the money 
would be accepted if paid shortly thereafter, provided no change had occurred 
in his condition of health.” Mr. Chief Justice Paxson, in that case, quoted - 
Justice Bradley, in Thompson v. Insurance Co., 104 U.S 252, 26 L.Ed. 765, 
follows: “As long as the assured continued in ‘good health, it is not amatoen. 
and should not be drawn to the company’s prejudice, that they were willing to 
accept the premium after maturity, and waive the forfeiture which they might 
have insisted upon. This was for the mutual benefit of themselves and the assured, 
at the time; and in each instance in which it happened it had respect only to that 
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particular instance, without involving any waiver of the terms of the contract in 
reference to their future conduct. The assured had no right, without some agree- 
ment to that effect, to rest on such voluntary indulgence shown on one occasion, 
or on a number of occasions, as a ground for claiming it on all occasions.” 

This court held in Sydnor y. Metropolitan Life Ins. Co., 26 Pa.Super. 521, that 
the acceptance of a second premium on a policy of life insurance after it had 
become due, and when the insured was in good health, did not constitute a waiver 
of the conditions of the policy as to the payment of future premiums, regardless 
of the health of the insured at the time such future premiums were permitted 
to become in defualt. 

Taking into consideration that the learned court below was a judge, not only 
of the law but also of the facts, we are of the opinion that we are not warranted 
in holding that there was a waiver by the insurance company of the provisions 
of the policy that would amount to an estoppel. 

Judgment is affirmed. 

James, J., absent. 


WILLIAMS v. JEFFERSON STANDARD LIFE INS. CO. et al. No. 14668. 
Supreme Court of South Carolina. April 13, 1938. 
196 Southeastern Reporter 519. 
1. INSANITY. 

An administrator of estate of insured seeking to set aside release executed 
by allegedly insane insured surrendering lapsed life policy and receiving cash 
surrender value of policy, and to recover paid-up value of policy, must prove 
that insurer or its agents knew of insured’s alleged insanity or of a judicial 
proceeding showing that insured was mentally unbalanced and had been declared 
non compos mentis, and that insurer or its agents induced insured to sign 
release by fraud, deceit, or undue influence. 

(For other cases, see Insurance, Dec. Dig. § 603.) 

5. NOTICE. 

Evidence that insurer did not have actual notice that insured was non 
compos mentis or that insured had been adjudged insane by probate court and 
committed to state hospital for insane precluded recovery of paid-up value of 
lapsed life policy on ground that a release executed by insured surrendering 
policy and receiving cash surrender value was invalid because of insured’s 
insanity. 

(For other cases, see Insurance, Dec. Dig. § 603.) 

6. RELEASE. 

In action to set aside release executed by deceased insured surrendering 
lapsed life policy and receiving cash surrender value thereof and to recover 
paid-up value of policy on ground that release was obtained by fraud, imposi- 
tion, or undue influence and with knowledge that insured was insane, a verdict 
permitting recovery of difference between cash surrender value and paid-up 
value was inconsistent as indicating that jury believed that the execution of the 
release was in pursuance of a fair and bona fide contract and that there was 
no fraud in the transaction and no actual notice of insanity. 

(For other cases, see Insurance, Dec. Dig. § 603.) 

Appeal from Common Pleas Circuit Court of Orangeburg County; A. L. 
Gaston, Judge. 

Action by O. T. Williams, as administrator of the estate of B. B. Williams, 
Sr., against the Jefferson Standard Life Insurance Company and another for 
the recovery of the paid-up value of a life policy. From the judgment, the 
first-named defendant appeals. 

Reversed and remanded, with direction. 

Thomas, Lumpkin & Cain of Columbia, for appellant. 

Lide & Felder and D. H. Dantzler, all of Orangeburg, for respondent. 

BonHAM, Justice. 

December 16, 1912, Jefferson Standard Life Insurance Company issued to 
Braxton Bragg Williams, denominated in this case B. B. Williams, Sr., its policy 
No. 26715 whereby it insured him in the sum of $10,000. The policy lapsed 
about December 16, 1921, because of nonpayment of premiums. At that time 
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its paid-up value was $2375 and its cash surrender value was $1606. B. B. 
Williams, Sr., departed this life, intestate, March 19, 1929. O. T. Williams and 
B. B. Williams, Jr., were duly appointed administrators of his estate. This 
action was begun March 6, 1935, for the recovery of the paid-up value of the 
policy, to wit, $2375, together with $620 as interest. 

For answer Jefferson Standard Life Insurance Company, which we shall 
call the Insurance Company, admitted the issuance of the policy, and its lapse, 
and the death of B. B. Williams, Sr., on March 19, 1929, and that the paid-up 
S66 of the policy was then $2,375 and that its cash surrender value was then 

1,606. 

For further answer, it alleged: That in November, 1926, B. B. Williams, Sr., 
applied to the defendant for the payment of the cash surrender value of this 
policy, viz., $1,606. In pursuance of this request, and on surrender of the policy, 
the insurance company paid him the said sum, the receipt of which he duly 
acknowledged, signed the release, and surrendered the policy. 

To this answer, the plaintiff made reply, alleging: That at the time of the 
payment of the said sum of $1,606 to B. B. Williams, Sr., by the Insurance 
Company and the surrender of the insurance policy, Braxton Bragg Williams, 
Sr:, was non compos mentis, had been legally so adjudicated and was then 
confined in the State Hospital for the Insane, and was incompetent and mentally 
incapacitated to enter into a valid contract and that such settlement and release 
of the policy was invalid. 

To this reply, the Insurance Company filed an amended answer which 
reiterated the allegations of the original answer, and made the following addi- 
tional allegations: That the cash surrender value of the policy, to wit, $1,606 
was paid to and received by B. B. Williams, Sr., and the members of his tamily 
and was used for the support and maintenance of the insured and his wife. 

For further defense, it alleged that, if plaintiff had any cause of action, it 
arose during the lifetime of B. B. Williams, Sr., and that more than six years 
have elapsed since any cause of action accrued, if any existed, and the same is 
now barred by the statute of limitations, etc. 

On the issues thus made by the pleadings, the case went to trial. It will be 
observed that the complaint makes no reference to the receipt by B. B. Williams, 
Sr., of the amount of the cash surrender value of the policy of insurance. Only 
after defendant made plea of that matter did the plaintiff by reply allege that 
B. B. Williams was non compos mentis, and had been ediuiged insane and 
committed to the State Hospital for the Insane, and that his contract to accept 
the sum of the cash surrender value of the policy and surrender it was. void. 
Even then he does not allege that the Insurance Company had knowledge of any 
mental deficiency of B. B. Williams, nor that it had any actual or constructive 
notice thereof; nor that there was any fraud or overreaching of B. B. Williams 
by the Insurance Company. 

The administrator, B. B. Williams, Jr., refused to be a party to bringing 
this action. 

The plaintiff offered in evidence the policy in question, and the testimony 
of J. H. Hughes, the judge of probate of Orangeburg county, to prove the 
appointment of O. T. Williams and B. B. Williams, Jr., as administrators of 
the estate of B. B. Williams, Sr., and rested his case there. 


The testimony of the defendant began with that of C. H. Williams, the 
oldest son of B. B. Williams, Sr., and from that time to the end of the testimony 
the effort of the plaintiff was directed to prove that B. B. Williams was insane, 
and that C. H. Williams, who had conducted the proceedings by which the 
Insurance Company paid the cash surrender value of the policy, had appro- 
priated it, at least in part. 


It appears that the check of the Insurance Company for that money was 
payable to B. B. Williams, Sr., was received by him and indorsed by him; the 
proceeds were deposited by é H. Williams, who testified that he gave it to 
eee who lent him a part of it; that it went for the support of his mother 
and tather 


Then it was disclosed that this family was sorely divided in this affair. Of 
the administrators, one was plaintiff and the other defendant. The plaintiff was 
active in prosecuting the case; the defendant refused to have anything to do 
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with it. Two other brothers did not appear in it; one of them a professor at 
the University of South Carolina. 

On the part of the plaintiff, in the testimony in chief, and that in reply, 
not a syllable appears to show that the Insurance Company had an actual or 
constructive notice, at the time of the surrender of the policy by B. B. Williams 
and the receipt by him of the check for $1,606 in payment of the cash surrender 
value of the policy, that B. B. Williams was non compos mentis, or that he 
had been committed to the State Hospital for the Insane. All the crimination 
and recrimination between the brothers and sisters as to who got this money 
seems to us to be beside the vital issues of the case. 

At the close of the testimony the Insurance Company moved the Court to 
direct a verdict in its favor on these grounds, to wit: (1) That full payment of 
every obligation due B. B. Williams, Sr., has been made by a check and release 
which are in evidence. (2) That, in order to recover in this case, plaintiff 
must prove fraud or imposition on the part of defendant, or its agent, or of 
undue influence in procuring the release. The plaintiff must show by affirma- 
tive evidence that defendant had knowledge of the mental condition of B. B. 
Williams or that he had been declared to be non compos mentis. (3) That, 
in order to recover, plaintiff must show that the parties can be placed in status 
quo, or that they have made a tender to put the parties in status quo. (4) That 
the contract is at best only voidable, and plaintiff has failed to prove it void. 
(5) That under sections 6237 and 6241 of the Statutes, B. B. Williams was six 
months after his parole on November 5, 1927, a sane man and could have 
brought this suit. It was filed in 1935, more than six years after the time for 
commencing this action, and after the accrual of the cause of action, and the 
action is barred by the statute of limitations. (6) That the proof shows that 
B. B. Williams, Sr., was in good mind when he signed the release. (7) The 
testynony shows, without contradiction, that the money derived from the settle- 
ment of this policy was used for the support and maintenance of his father and 
mother, and the repayment for certain cash which he had paid out for them 
at their direction. 

The court disposed of the motion by saying: 

“The record shows you made your motion. I am going to submit the case to 
the jury. On this issue of the statute of limitations that is entirely eliminated. 

“Mr. Lumpkin: That is a question of law. 

“The Court: Yes, sir.” 

At the request of the defendant, the court charged the jury as follows: 

“If the contract be fair and bona fide there is no elément of fraud in it, 
and if the other party does not know of the insanity, and the parties cannot be 
placed in the position they occupied before the contract was executed by the 
same party there is no reason why the lunatic should be allowed to retain what 
he acquired under the contract and at the same time be allowed to escape from 
all liability out of it.” ; 

“In this case I charge you that there is no fraud, neither is there any proof 
that the defendant Insurance Company had any actual notice of any kind of 
the alleged insanity of the deceased B. B. Williams when he was paid the 
$1,606.00. : , 7 

“Every person is presumed to be sane and (one?) is not put on notice of 
insanity unless actual notice be brought home to a person who is contracting 
with an insane person.” 

The jury found for the plaintiff in the sum of $1,199.64. 

A motion for new trial was made on the following grounds: 

“(1) That the Court should have directed a verdict in favor of the defendant 
as prayed for. 

“(2) That the jury disregarded the charge of the Court to the effect that 
there was no fraud or allegation of fraud in the case, and in the absence of 
such, the plaintiff should not be allowed to recover.. Further, that the jury dis- 
regarded the charge of the Judge that if the contract in question be fair and 
bona fide and there be no fraud in the transaction, and no actual notice of 
insanity be brought home to the defendant company, then the insane person 
should not be allowed to retain what he has acquired under the contract in 
question and the jury should have under this charge found for defendant. 

“(3) That the verdict as rendered by the jury was not responsive to the 





404 The Insurance Law Journal, Vol. 91 | Aug., 1938 


evidence, the pleadings, or the charge and should be set aside on the motion 
for new trial and a new trial granted.” 

The motion was overruled. 

The defendant appeals on the following grounds: 

_ “I. In that the trial Judge was in error in refusing to grant the motion for 
directed verdict made in behalf of the defendant company: 

“(1) Because the testimony showed that without knowledge of any facts 
concerning any alleged mental infirmity the defendant company at the request 
of the insured paid the cash surrender value of the policy, $1,606.00, in Novem- 
ber, 1926, and the insured signed a lawful release therefor before his son who 
was a notary public, thus discharging all liability of the defendant company. 

“(2) The Court should have directed a verdict for the defendant company 
because in a case of this kind fraud or imposition on the part of the defendant 
company, or its agent, or undue influence in the taking of the release or instru- 
ment in question, must be pleaded and proved, and further that knowledge of 
the alleged mental condition must be alleged and proven before recovery can 
be had, and there being no allegation or proof of these necessary elements, the 
Court should have directed a verdict as prayed for. 

“(3) The verdict should ha.e been directed on the further ground that a 
tender should have been made or offered by way of a return of the moneys paid 
when the release was given, and there being no allegation or proof of this the 
verdict should have been directed for the defendant company. 

“(4) The Court should have granted the motion for a directed verdict on 
the further ground made that a contract with a lunatic is only voidable and 
to set it aside the plaintiff must allege and prove that it was not made fairly, 
or in good faith, that the defendant company had knowledge of the disability, 
and it must be alleged further and proven that upon a recission the parties 
should be restored to the position they occupied, and having failed in these 
allegations and proof the directed verdict should have been granted. 


“(5) The Court should further have directed the verdict on the ground as 
made, that under the law the insured, whether sane or insane, was entitled to 
have his money and property for his upkeep and living, and he was due to 
furnish support to his wife, who was then living, and the testimony showing 
without contradiction that the funds were received, taken and used for the 
benefit of the wife and the insured, and the testimony further showing that 
braxton Bragg Williams knew what he was doing when he signed the release, 
that on this ground .the defendant should be absolved from any liability, and 
the verdict should have been directed in favor of the company. 

“(6) On the further ground that under the Statutes of South Carolina, and 
particularly section 6237 and section 6241, Code of 1932, that Mr. Braxton Bragg 
Williams was duly paroled on the 5th day of November, 1927, from the State 
Hospital for the Insane; that under the law the insured was sane six months 
after his parole; that this suit was filed in 1935, more than six years after the 
time when the action should have been commenced, or after the accrual of the 
cause of action, and the statute of limitations had run and the cause of action 
must fail, and the Court should have directed a verdict on this ground. 


“I. Because the Court erred in refusing to grant the motion for new trial 
as made on the following grounds: 

“(1) That the jury disregarded the charge of the Court to the effect that 
there was no fraud or allegation of fraud in the case, and in the absence of which 
the plaintiff should not be allowed to recover. Further, that the jury disre- 
garded the charge of the Judge that if the contract in question be fair and bona 
fide and there be no fraud in the transaction, and no actual notice of insanity 
be brought home to the defendant company, then the insane person should not 
be allowed to retain what he has acquired under the contract in question without 
making restitution, and the jury should have under his charge found for the 
defendant. 

“(2) That the amount of the verdict as rendered by the jury was not respon- 
sive to the evidence, the pleadings, or the charge and should bave been set aside 
vn the motion for new trial and a new trial granted.” 

From all this preliminary statement, we deduce the conclusion that the 
controlling questions which we are to decide are these: 
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Was it error to refuse to grant the motion for directed verdict? 

Was it error to refuse to grant the motion for new trial? 

We will treat the first question in line with the three first grounds of the 
motion for directed verdict. 

[1] There can be no particle of ground to gainsay the statement contained 
in the first ground of the motion that it is shown by the check and release that 
B. B. Williams, Sr., was paid $1,606, the amount of the cash surrender value of 
his policy, and that he signed the release and ‘surrendered the policy. Plaintiff 
says that B. B. Williams, Sr., was incapacitated by mental defects to make such 
contract. If it be admitted that Williams was then insane, the plaintiff must 
gu further in order to set aside that contract and prove that the Insurance 
Company or its agents induced Williams’ action in the premises by fraud, or 
imposition or undue influence. They must go even further and prove affirma- 
tively that the Insurance Company or its agents had knowledge of the alleged 
mental unsoundness of B. B. Williams, Sr., or knowledge of a judicial proceed- 
ing which showed that he was mentally unbalanced and had been declared non 
compos mentis. 

The presiding judge charged the jury in these words: “Then, when the plain- 
tiff replies to matters contained in the answer relative to the alleged release, 
when the plaintiff alleges that the release is invalid beause of the alleged mental 
incapacity of the insured, then the burden of proof is on the plaintiff to establish 
that allegation, that is the mental incapacity of the said B. B. Williams, by the 
greater weight or preponderance of the evidence.” 

Again, he charged this: “The plaintiff in reply to that affirmative defense 
and other affirmative defenses says that at the time of the alleged release and 
payment of the money in the sum of $1,606.00, and at the time of the surrender 
of the insurance policy, that B. B. Williams was non compos mentis, or mentally 
incompetent to enter into a valid agreement or contract and that therefore the 
alleged release was null and void. That is an allegation by the plaintiff and the 
burden of proof is on him to establish that.” 

The plaintiff offered in chief no evidence intended to establish the fact that 
because of insanity the release executed by B. B. Williams, Sr., was null and 
void. After the defendant had offered testimony to prove the circumstances 
attending the execution of the release, the plaintiff offered testimony to prove 
the insanity of B. B. Williams, Sr., but none of it was given by any person who 
was present at the time the papers asking for the cash surrender value of the 
policy were prepared; nor when the release was executed by B. B. Williams, Sr., 
C. H. Williams, the oldest son of B. B. Williams, Sr., managed the whole matter 
by and with the consent of Mrs. C. A. E. Williams, the wife of B. B. Williams, 
Sr., and the mother of C. H. Williams. They were in no sense the agents of the 
Insurance Company. At the same time Mrs. C. A. E. Williams surrendered her 
policy in the same company and received the cash surrender value therefor, some 
$1,847. She received this money and, according to C. H. Williams, she received 
that from the policy of her husband. 

In order to declare the release signed by B. B. Williams, Sr., to be null and 
void, it must be shown by competent testimony that the Insurance Company 
knew of his mental condition, and either by fraud, or deceit, or undue influence 
induced him to sign the release. 

The presiding judge charged the jury that: “Where one has been committed 
tu the asylum and someone else dealt with him without actual knowledge of his 
insanity and made a fair settlement with him, fair trade with him, and the insane 
person received full benefits of the transaction, why, he would have no legal 
grounds to set it aside, but where the person is adjudged insane and committed 
to the asylum by a Probate Court, which is a Court of record in this State, with 
proper jurisdiction, that would be notice to the person dealing with him while 
he was in the asylum of the fact that he was committed to the asylum.” 

|2, 3] There seems to be a hiatus in the last sentence. To make it under- 
standable, it would require that it be written thus: “that would be notice to 
the person dealing with him while he was in the asylum, if the person so dealing 
with him was aware of the fact that he was committed to the asylum.” That 
charge as thus amended would have been pertinent, if there had been any testi- 
mony to show that the Insurance Company had any knowledge of the fact that 
B. B. Williams, Sr., had been committed to the asylum by the probate court; 
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but there was no particle of such proof. Evidently, the court meant to say that 
the records of the proceedings by which the court adjudged B. B. Williams, Sr., 
insane and committed him to the asylum was “constructive” notice to the 
Insurance Company because that court is a court of record, The records of that 
court are not constructive notice of their contents, unless they are brought to 
the notice of the person to be charged with notice, or facts are brought to his 
attention which put him on inquiry, which if pursued lead to knowledge of such 
facts. The statutes do not make these records ipso facto constructive notice. 
Deeds, mortgages, etc., are put on record in the registrar’s office and by statute 
are made constructive notice to all persons subsequently dealing with the 
persons or property. 

Constructive notice is thus defined in Black’s Law Dictionary, 3 Ed., p. 1258: 
“Constructive notice is a presumption of law making it impossible for one to 
deny the matter covering which notice is given.” 

“Constructive notice is a legal inference from established facts, and like 
other legal presumptions does not admit of dispute. It is in its nature no more 
than evidence of notice, the presumption of which is so violent that the Courts 
will not even allow its being controverted.” 20 R.C.L. 340. 

[4] It will not be argued that this arbitrary rule of .constructive notice, 
founded on presumption, should be enforced against one who is in complete 
ignorance of the facts from which the presumption arises. 

“Constructive notice, strictly speaking, is ineffective unless there is a statute 
providing therefor.” 20 R.C.L. 342. 

As we have said, we know of no statute which gives to the records of the 
court of probate the effect of constructive notice. Usually those who invoke 
the power of the probate court to adjudge one insane seek to shun publicity 
thereabout. 

“In some cases it has been said that constructive notice is a creature of 
‘positive law’ or a ‘creature of the statute,’ ineffectual unless provided by 
statute, and that, to be of any force, the statute must be strictly complied with.” 

“ * * * Constructive notice rests on a strictly legal presumption and may be 
a creature of positive law. The same facts sometimes may be such as to prove 
both constructive and actual notice, that is, a court may infer constructive notice 
and a jury may infer actual notice from the facts. There may be cases when 
the facts show actual, when they do not warrant the inference of constructive 
notice.” 46 C.J. 541. 

It seems plain that one cannot be held to have constructive notice of facts 
from which the presumption of notice arises, who is wholly ignorant of those 
facts, and a knowledge of which is the necessary influence of his conduct, or 
actions in the premises. 

It is not disputed in this case that the Insurance Company had no actual 
notice that B. B. Williams, Sr., was non compos mentis, or that he had been 
adjudged insane by the probate court and committed to the Hospital for the 
Insane. 

It is pertinent to inquire, under such circumstances as pertain in this case, 
what are the relative rights of an insane person and those who contract with 
him in ignorance of his mental infirmity? 

That acknowledged master Guscenies of equity, Chancellor Francis H. 
Wardlaw, discussed this question in an opinion delivered in the old Court of 
Appeals in 1855 in the case of Sims v. Mclure, reported in 8 Rich.Eq. 286, 70 
Am.Dec. 196. He said this: 

“The grounds on which Courts of Equity interfere to set aside the sales, or 
other solemn acts of persons of unsound or weak minds, is, that fraud has been 
practiced on them. Sto.Eq. § 227. A plaintiff seeking the aid of the Court in 
such a case should state in his bill facts and circumstancees impeaching each 
particular contract sought to be avoided. * * * 


“Indeed, a fair contract, made with a lunatic by a third person without notice 
of the lunacy, will not be disturbed. Baxter v. Earl of Portsmouth, 2 B. & C. 
170; Neil vy. Morley, 9 Ves. 478; Beavan v. McDonnell, 9 Exch. 309; Ballard v. 
McKenna, 4 Rich.Eq. 358; Keys v. Norris, 6 Rich.Eq. 388.” 

Neither in his complaint nor in his reply to the answer does the plaintiff 
in this case set out “any facts and circumstances impeaching the contract” 
sought to be set aside. 
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In the case of Langley v. Cease et al., 122 S.C. 203, NS S.E. 230, 231, the 
master of Barnwell county, H. L. O’Bannon, Esq., made so clear and compre- 
hensive a report on all the issues of law and of fact that Circuit Judge Shipp 
adopted it as the judgment of his court, and on appeal the Supreme Court 
adopted it as the judgment of that court, 

The action was one for the foreclosure of a mortgage; the answer alleged 
mental incapacity on the part of the mortgagor to contract. The master made 
a compendium of the leading cases touching the rights of contracts by and 
with persons of unsound mind, including that of Sims v. McLure, from which 
we have just quoted. From the case of Ballard v. McKenna, 4 Rich.Eq. 358, 
he quoted the following: “If one enters, in good faith, into a contract with a 
lunatic, without knowledge of his lunacy, and in pursuance of the contract, ren- 
ders him important services, whereby he is greatly benefited, though the con- 
tract be void, the party rendering the service is entitled to just and reasonable 
compensation.” 

From the case of Flach v. Gottschalk Co., 88 Mo. 368, 41 A. 908, 42 L.R.A. 
745, 71 Am.St.Rep. 418, he quoted the following: “If the contract be fair and 
bona fide, and there is no element of fraud or imposition in it, and if the other 
party does not know of the insanity, and the parties cannot be placed in the 
position they occupied before the contract was executed by the sane party, 
there is no reason why the lunatic should be allowed to retain what he has 
acquired under the contract and at the same time be permitted to escape from 
all liability arising out of it.” 

The master cites Niel v. Morley, 9 Ves. 478; 3 Pomeroy’s Equity Jurispru- 
dence § 946; Price v. Berrington, 3 Macn. & G. 486. From the Maryland case, 
supra, he quotes: “It has also been said that such a contract is enforced against 
the party non compos mentis, not so much upon the idea that it possesses the 
legal essential of consent, but rather because, by means of an apparent contract, 
he has secured an advantage or benefit, which cannot be restored to the other 
party, and therefore it would be inequitable to permit him, or those in privity 
with him, to repudiate it’—citing Bank v. Sneed, 97 Tenn. 120, 36 S.W. Fi6, 34 
L.R.A. 274, 56 Am.St.Rep. 788; Lincoln v. Buckmaster, 32 Vt. 652; Mathiessen 
& Weichers Refining Co. v. McMahon’s Adm’r, 3 N.J.L. 536. 

The master adds: “The last case referred to has probably been cited, on 
this subject more than any other case in the American courts It and the Sims 
\. McLure Case are cited in practically all of the leading authorities on this 
point.” 

The epitome of the findings and conclusion of the Langley v. Cease case is 
thus stated in the syllabus: “In order to set aside the solemn contract of an 
idiot or a weak-minded person, where such person received the benefits accruing 
from the contract, it must appear either that the parties can be restored to their 
former status or that the other party to the contract had notice, either actual or 
constructive, of the incapacity of the alleged feeble-minded person, so that a 
mortgage cannot be avoided by the heirs of the mortgagor merely on proof that 
she was feeble-minded, without proving notice of that fact to the mortgagee at 
the time he paid the money to the mortgagor.” 

It has been judicially decided in this case that there is no fraud in it. His 
honor charged the jury to that effect, as shown herein, and also that there is no 
proof that the Insurance Company had any actual notice of any kind of the 
alleged insanity of the deceased, B. B. Williams, when he was paid the $1,606. 

On the subject of notice the court charged the jury: “Every person 1s sup- 

posed to be sane and (one?) is not put on notice of insanity unless actual notice 
be brought home to a person who is contracting with an insane person.” 
_ This charge conflicts with that in which his honor instructed the jury “that 
ifa person is adjudged insane and committed to the asylum by a Probate Court 
** * that would be notice to a person dealing with him while he was in the 
asylum of the fact that he was committed to the asylum.” 

Again, we say that charge might have been correct if the person dealing 
with the insane person had knowledge that he was in the asylum. Here, there 
was not one word of evidence to prove that the Insurance Company knew, when 
the contract was made, that B. B. Williams, Sr., was in the asylum. On the 
contrary, the evidence shows that it did not know. 

[5] We'think the motion for directed verdict should have been granted. 
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The motion for new trial was made on the grounds hereinabove set out. 
We have practically discussed the issues made by the first two grounds of the 
motion for new trial and need not repeat that argument. We think the grounds 
of those items of the motion are well taken, and that the motion should have 
been granted on the strength of them. 

We think also that there is merit in the grounds stated in the third item 
of the motion. 

When the policy which insured B. B. Williams, Sr., lapsed for the nonpay- 
ment of premiums, the insured had two options. He could accept it as a paid up 
policy for $2,375, payable at his death; or he could take in cash its cash value, 
viz., $1,006. He elected the last option and was paid $1,606, and surrendered his 
policy and signed a release of any other interests in, or claims growing out of, 
the policy. No part of this sum of $1,606 has been repaid to the nomen Com- 
pany, nor has any tender to repay it been made. Within a few days of six 
years after the death of the insured an action is brought to collect of the 
Insurance Company the amount of the paid-up policy with interest thereon from 
the death of the insured. 

One wonders why this long delay? 

[6] It will not be denied that the plaintiff is not entitled to collect both the 
amount of the cash surrender value, $1,606, and the paid up policy, $2,375. Yet 
that is what the jury has attempted to give the plaintiff. There is but one 
logical inference deducible from the amount stated in the verdict, viz., that the 
jury was convinced that the surrender of the policy, the payment of its surrender 
value, $1,606, and the signing and delivery of the release, were in pursuance of 
a fair and bona fide contract, in which there was no fraud, nor imposition, nor 
undue influence, made without knowledge on the part of the Insurance Com- 
pany that B. B. Williams, Sr., was insane. 

Believing this, and knowing that this money had not been returned, they 
undertook to remedy this wrong. This they undertook to do by subtracting 
it from the amount of the paid-up policy. But they could not do this. If the 
$1,606 was rightfully paid to the insured, he had no further interest in the 
policy, and was not entitled to any part of the paid up policy value. Yet the 
verdict permits the plaintiff and those for whom he sues to retain the $1,606, 
which they have had for ten years, and give in addition thereto the sum of 
$1,199.64 of the amount claimed on the extended insurance policy. 

It is an illogical and irreconcilable verdict, and cannot stand. 

The judgment below is reversed and the case remanded, with direction to 
enter judgment for the defendant 

Stabler, C. J.. and Baker and Fishburne, JJ., concur. 

Carter, J., did not participate on account of illness. 


GUAJARDO et al. v. SUPREME FOREST, WOODMEN CIRCLE. No. 12344. 
Court of Civil Appeals of Texas. Dallas. March 19, 1938. 
114 Southwestern Reporter (2d) 1192. 
1. WAIVER. 

As respects waiver of proof of disability by reason of custom and course of 
dealing, neither financial secretary of local camp of fraternal benefit society nor 
the camp itself could, by their knowledge or acts, do that which they were 
without power to do under the terms of the certificate, constitution, and by-laws 
of the society, and which insured knew they could not do so. Vernon’s Ann.Civ.St. 
art. 4846. 

(For other cases, see Insurance, Dec. Dig. § 789[2].) 


2. NOTICE. 

An insured not giving notice of total and permanent disability direct to fraternal 
benefit society as required by certificate could not recover total and permanent 
disability benefits provided by certificate on ground that provision relating to notice 
was waived by past practice of local camp and its officers in accepting proof of 
disability and taking certificate for cancellation, where constitution and by-laws 
of society provided that no officer of local camp had authority to bind society or 
waive any provision of certificate, Vernon’s Ann.Civ.St. arts. 4823, 4846. 

(For other cases, see Insurance, Dec. Dig. § 789[2].) 


Appeal from County Court at Law, No. 2, Dallas County; Owen George, Judge. 
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Suit by Ysabel E. Guajardo and husband against the Supreme Forest, Wood- 
men Circle, for total and permanent disability benefits provided by a certificate of 
insurance. From the judgment, plaintiffs appeal. 

Affirmed. 

B. Ray Smith, of Corpus Christi, for appellants. 

Wm. H. Flippen and Dan P. Johnston, both of Dallas, for appellee. 

Bonn, Chief Justice. 

Appellee is a fraternal benefit society, operating under chapter 8, article 
4820 et seq., title 78, R.C.S., as amended, Vernon’s Ann.Civ.St. art. 4820 et seq. 
Appellants’ suit is based upon a certificate of insurance, providing for death benefits 
in the sum of $1,000 and an elective benefit in the sum of $500, for total and 
permanent disability of the insured provided such disability shall occur while 
the certificate remains in full force and effect and before the certificate is permitted 
to lapse for nonpayment of dues, furnishing to the society satisfactory proof 
of such disability and the surrender of the certificate for cancellation. 

The policy lapsed for nonpayment of dues in January, 1934, and no contention 
is here made that insured furnished proof of disability direct to appellee, but that 
the financial secretary of its local camp, or grove, was notified of the disability 
and the certificate surrendered to the secretary, for cancellation before January, 
1934, and, because of past practice and custom of the local camp and its officers, 
appellee was led to believe that she had thus fully complied with the provisions of 
the certificate; that such knowledge, custom, and practice of the local camp and 
its secretary are imputed to the Supreme Lodge, and that it thereby waived the 
provisions of the policy requiring that proof of disability be made direct to the 
society. 

{1, 2] The basic fact on which this case turns, is that neither the subordinate 
camp or grove, nor any of its officers or members, had authority to waive any of 
the provisions of the certificate, constitution, laws or by-laws of the Supreme 
Lodge, which provide that no officer of a local lodge has authority to bind the 
society, or waive any of the provisions of the certificates. It is well settled that 
neither the financial secretary of a local camp, nor the camp itself could, by their 
knowledge or acts, do that which they were without power to do under the terms 
of the certificate, constitution, and by-laws of the society, and which the insured 
knew they could not do. Fraternal benefit societies are governed by express statutes, 
are exempt from all provisions of the insurance laws of the state, article 4823, 
and have been conferred the authority, article 4846, to limit the power of subor- 
dinate camps and officers to waive the terms of their policies. Sovereign Camp, 
W.O.W., v. Cameron, Tex.Civ.App., writ refused, 41 S.W.2d 283; Sovereign Camp, 
W.O.W., v. Moraida, Tex.Com.App., 113 S.W.2d 177. 

Judgment of the trial court is affirmed. 

SOVEREIGN CAMP, W. O. W. v. JOHNSTON. No. 1680. 
Court of Civil Appeals of Texas. ‘Waco. March 10, 1938. 
Rehearing Denied April 7, 1938. 
114 Southwestern Reporter (2d) 1193. 
EXTENDED INSURANCE. 

Where new certificate of fraternal insurance, which was issued in lieu of old 
certificate provided for extended insurance values after 36 monthly payments, 26 
monthly payments had been made by insured, and insured died about a vear after 
he ceased making payments, policy lapsed for failure to pay monthly premiums 
so that recovery could not be had thereon. 

(For other cases, see Insurance, Dec. Dig. § 750.) 


Appeal from District Court, Leon County; W. C. Davis, Special Judge. 

Action by Mrs. Cora J. Johnston against the Sovereign Camp, Woodmen of 
the World, to recover on a certificate which provided for extended insurance values 
after 36 monthly payments. Judgment for plaintiff, and defendant appeals. 

Reversed and rendered. 

Seale & Seale, of Centerville, and Rainey T. Wells, of Omaha, Neb., for 
appellant. 

Robt. W. Dean, of Navasota, and Nat Harris and Mabel Grey Howell, both 
of Waco, for appellee. 


ALEXANDER, Justice. 
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This action was brought by Cora J. Johnston to recover on an insurance 
certificate in the sum of $2,000, issued by the Sovereign Camp, Woodmen of the 
World, on the life of William ‘W. Johnston, and payable to plaintiff as beneficiary. 
In the trial in the district court judgment was rendered for plaintiff, and defendant 
appealed. 

The suit was defended on the ground that the policy had lapsed for the failure 
to pay monthly dues. The deceased, William W. Johnston, became a member oi 
the fraternity and was issued a beneficiary certificate in the sum of $2,000 in Janu- 
ary, 1905. There is no evidence to indicate that this certificate provided for any 
cash surrender value, .nonforfeiture, or other reserve value. Johnston paid the 
dues, amounting to $1.85 per month, regularly as they matured to December 31, 
1919, On that date the fraternity’s constitution and by-laws were amended and 
the dues raised, but instead of paying at the increased rate, the insured elected 
to continue paying at the old rate of $1.85 per month and to have the difference 
charged as a lien against the benefits to be paid under his certificate. He paid 
the $1.85 per month on the certificate, and the lien on his certificate accumulated 
until May, 1929, when he applied for and was granted the certificate here sued 
on, an ordinary whole life certificate for the sum of $2,000, in lieu of his old 
certificate. The new certificate was to be free of the lien and interest charge 
which had accumulated against the old certificate and required a premium of $7.40 
per month. This premium on the new certificate was paid monthly from May, 
1929, through June, 1931, after which time no further payments were made. 
William ‘W. Johnston died June 21, 1932, about a year after he had stopped paying 
the premiums. Upon trial, the fraternity contended that the certificate had lapsed 
for the failure to pay premiums, while plaintiff contended that it was still in 
force by virtue of its automatic premium loan provisions. 

The terms of the certificate and the application therefor, and other pertinent 
facts, are not materially different from those set out in the case of Sovereign 
Camp, W. O. W. v. Alston, Tex.Civ.App., 82 S!W.2d 710. In that rase, under 
similar facts, we held that the policy had lapsed for failure to pay the monthly 
premiums. The Supreme Court refused a writ of error therein. The same ruling 
was adhered to by the Supreme Court in the case of Sovereign Camp, W. O. W. 
v. Carroll, 110 S.W.2d 556. On the above authorities, we hold that the policy here 
under consideration had lapsed for failure to pay the premiums, and, as a con- 
sequence, the trial court erred in rendering judgment for the plaintiff. 

The judgment of the trial court is reversed and judgment is here rendered 
for the defendant. 

George, J., took no part in the consideration and disposition of this case. 


LEONARD et al. v. WOMAN’S BEN. ASS’N. No. 12308. 
Court of Civil Appeals of Texas. Dallas. March 19, 1938. 
114 Soythwestern Reporter (2d) 1215. 
1. MATERIALITY. 

In action on fraternal life policy wherein insured warranted all statements in 
application, application stated that neither of insured’s parents had died of tuber- 
culosis, and agent had allegedly. inserted false answers respecting deaths of insured’s 
parents without insured’s knowledge or consent, beneficiary could not recover, either 
on theory of waiver or estoppel, since agent was without authority to change laws 
of association, nor could beneficiary recover on ground that as there was no 
evidence that insured died of tuberculosis, warranties were immaterial in that they 
did not contribute to an acceleration of maturity of policy. Vernon’s Ann.Civ.St. 
art. 4820 et seq., arts. 4846, 5043. 

(For other cases, see Insurance, Dec. Dig. §§ 7237], 724[2].) 

2. MISREPRESENTATION. 

In absence of a statute to the contrary, false representations in an application 
for fraternal benefit insurance will avoid the policy without reference to the 
materiality of the statement. 

(For other cases, see Insurance, Dec. Dig. § 723[2].) 


Error from_District Court, Dallas County; Claude M. McCallum, Judge. 
Action by Mrs. Goldie Leonard and husband against the Woman’s Benefit 
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Association to tecover on a life policy issued by the defendant. Judgment for 
defendant, and plaintiffs bring error. 

Affirmed. 

Lawther & Cramer and Burt Barr, all of Dallas, for plaintiffs in error. 

James Mann Miller, of Chicago, IIl., and Runge & Lane, of Dallas, for defend- 
ant in error. 

SOUTHLAND LIFE INS. CO. v. GATEWOOD. No. 12305. 
Court of Civil Appeals of Texas. Dallas. March 26, 1938. 
Rehearing Denied April 23, 1938. 
115 Southwestern Reporter (2d) 723. 
1. PREMIUM NOTE. 

Where insurer under a life policy offered to accept note for premium and 
interest on policy loan if insured would pay off outstanding premium note with 
interest, insurer did not unconditionally accept note for premium and interest on 
outstanding loan by retention of note which was tendered to insurer’s agent by 
insured without payment of outstanding premium note but with request to agent 
to straighten matter out, since effect of insured’s action was to submit counter 
proposition asking that note be accepted without payment of outstanding note, and 
minds of parties did not meet. 

(For other cases, see Insurance, Dec. Dig. § 360[1].) 

3. PROOF OF DISABILITY. 

Where life policy premium waiver provision did not require proof of disability 
within any specified time, proof or offer of proof of disability within reasonable 
time was sufficient. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

4. WAIVER. 

The action of the insurer in denying liability waived proof of disability under 
premium waiver provision of life policy. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

5. WAIVER. 

Under provision of life policy providing for waiver of premium on approval 
of insured’s proof of permanent and total disability, premium waiver takes effect 
at the time of the disability and does not depend on the time when proof thereof 
was furnished. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

6. DENIAL OF LIABILITY. 

An insurer’s denying all liability on life policy on theory that policy had lapsed 
prior to disability of insured entitling him to invoke premium waiver provisions 
of the policy constituted an “anticipatory breach” of the contract justifying recovery 
by insured of present value of policy less indebtedness. 

(For other cases, see Insurance, Dec. Dig. § 237.) 

7. DAMAGES. 

The damages for insurer’s anticipatory breach of a life policy were deter- 
minable by deducting, from face amount of policy, existing indebtedness, and 
discounting 2% per cent. compounded annually for the period of the insured’s 
expectancy. 

(For other cases, see Insurance, Dec. Dig. § 237.) 


Appeal from District Court, Dallas County; B. W. Patterson, Judge. 

Action ‘for anticipatory breach of an insurance contract by Joe Wilkens Gate- 
wood against the Southland Life Insurance Company. Judgment for plaintiff, and 
defendant appeals. 

Affirmed. 


Malone, Lipscomb, White & Seay, of Dallas for appellant. 

Caldwell, Gillen, Francis & Gallagher, of Dallas, for appellee. 

Loonry, Justice 

Joe Wilkens Gatewood, appellee, brought this suit on the theory of an antici- 


patory breach of an insurance contract. On June 23, 1923, the American Re-Insur- 
ance Company issued a policy on the life of appellee in the principal sum of 





472 The {nsurance Law Journal, Vol. 91 [Aug., 1938 


$2,500, which was later assumed by the Southland Life Insurance Company, appel- 
lant herein. 

Appellee alleged that, at the time he received the injuries hereinafter men- 
tioned, the ae was in full force and effect; that the annual premium due June 
23, 1933 (the anniversary date of the policy), was included in and paid by the 
delivery to and the unconditional acceptance by appellant, of a promissory note for 
$84.98 due November 23, 1933; and, in the alternative, appellee alleged that, the 
loan value of the policy, under its automatic premium-loan provision, was sufficient 
to keep it in full force and effect beyond August 2, 1933, the date appellee alleged 
he was injured and totally and permanently disabled, and that by reason thereof, 
he was entitled to invoke the premium-waiver provision of the policy; that appel- 
lant was duly notified, and that later appellee offered to make full proof of his 
total permanent disabled condition, but appellee’s agents and representatives in 
charge of the matter, informed appellee that his policy lapsed midnight August 1, 
1933, that it was not in force and effect when he received the alleged injuries 
—in other words, appellant denied any liability under said policy, therefor, appelle 
sought to recover its face value, discounted at a reasonable rate, less existing 
indebtedness. 


Answering the merits, appellant pleaded the loan provisions of the policy, 
alleged that, when the annual premium ($60.60) became due June 23, 1933, there 
was outstanding a policy note evidencing a loan against the policy; also, balance 
of $37.20 due on a premium extension note given in settlement of the premium for 
the preceding year; that appellee, failing to pay the premium due June 23, 1933, 
the policy was continued in force under its automatic premium-loan provision until 
midnight August 1, 1933, at which time, the outstanding indebtedness equaling its 
loan value, the policy automatically ceased to exist, hence was not in force or 
effect on August 2d, when appellee claims he was totally and permanently disabled; 
that the note for $84.98 included the annual premium ($60.60) due June 23, 1933, 
also the annual interest in advance ($24.38) on the policy loan, mentioned by 
appellee as having been accepted unconditionally by appellant, was not accepted 
by appellant in payment of the premium due June 23d, and appellee was timely 
advised of that fact. Appellant also alleged that, under the facts, the premium- 
waiver provision of the policy never became effective; denied that appellee was 
injured and disabled during the life of the policy, and alleged further that appellee 
failed to give notice and furnish proof of the alleged injuries and disability, while 
the policy was in force and effect. 

At the conclusion of the evidence, the trial court overruling motion by appel- 
lant for an instructed verdict submitted the case to a jury; the issues submitted 
and the answers of the jury are, to the effect, that the note for $84.98, mentioned 
in the pleadings, was unconditionally accepted by appellant; that on August 2, 
1933, appellee sustained bodily injuries resulting in his being totally and permanently 
disabled; that his disability began on August 2d; that his life expectancy on that 
date was ten years; that in arriving at the present value of the policy, 2% per cent. 
compounded annually during the period of expectancy was a reasonable rate of 
discount, less the amount of existing indebtedness; and that appellee had heen 
and was unable to procure other insurance in a solvent life insurance company. 
Appellant filed a motion for judgment non obstante veredicto, which being over- 
ruled, the court rendered judgment in favor of appellee for $1,552.53, from which 
appellant appealed. 

Appellant contends that the note for $84.98, in question, which included the 
amount of the annual premium due June 23, 1933, was never unconditionally 
accepted by it, and that, as the policy expired midnight August 1, 1935, because 
at that time the indebtedness against it equaled its loan value, hence was not in 
force on August 2d, when it is alleged that appellee was injured and disabled 
—therefore, the trial court erred in refusing to render judgment for appellant. 


Appellee contends that, the finding of the jury, to the effect that, appellant 
had unconditionally accepted the note for $84.98 (which included the annual pre- 
mium due June 23, 1933) was amply sustained by evidence; and, in the alternative. 
appellee denies that the loan value of the policy became exhausted midnight August 
1, 1933, but was sufficient in amount to, and did, automatically continue the policy 
in full force and effect several days beyond August 2, 1933, hence that, under either 
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the first or alternative contention, appellee was entitled to judgment as rendered, 
and that same should be affirmed. 

The material facts bearing upon these contentions substantially are these: On 
July °5, 1933, appellee received from appellant the following letter: “Dear Mr. 
Gatewood: Policy A-50447. You did not pay your note of $36.89, interest 3lc, a 
total of $37.20, which was due June 22. Your valuable life insurance policy did 
not lapse as there is some value which will protect you during the premium-waiver 
period. However, in addition to this unpaid note, there is also unpaid the regular 
annual premium of $60.60, and then interest on the outstanding loan for the coming 
year, $24.38. There will not be enough value to protect all the amounts due. 
However, if you would pay off the outstanding note with the interest earned, 
$37.20, then if you could not pay the premium and interest on the policy loan, we 
would be in a position to protect you. A note is enclosed dated June 23, 1933, 
to fall due November 23, 1933, for $84.98. It is necessary to interline this note 
showing that, in addition to the premium it is also to take care of the policy-loan 
interest item. Keep in mind the end of the grace period for final settlement, which 
will be July 24.” 

On July 6, 1933, appellee carried the note (mentioned in the letter just copied), 
together with the letter, to the desk of Mr. Geo. E. Wilkin, soliciting agent for 
appellant who maintains a desk in appellant’s building in connection with its general 
offices; signed the note in the presence of Mr. Wilkin, left it with him to be 
presented to the company, mentioning the item of $37.20, payment of which was 
exacted and requested Wilkin “to straighten it up.” The $37.20 item was never 
paid and the matter was never straightened up. So, on July 14, 1933, appellant 
wrote the following letter to appellee: “Dear Mr. Gatewood. Policy A-50447. 
We have not received your signed note for $84.89 sent you with our letter of 
July 5, covering your annual premium and loan interest due on this policy June 
23, 1933. At the time we wrote you on July 5, we agreed to accept your note for 
both the premium and loan interest provided you would remit covering the outstand- 
ing note on the policy, with interest, due June 23, 1935. The note of $36.89 with 
interest 3lc made a total of $37.20 necessary to cover these items, and this is the 
payment necessary before we could accept a new note for the current premium 
$60.60, with loan interest $24.38, total $84.98, due June 23, 1933. Therefore, please 
send to the Home Office immediately the payment of $37.20 necessary to take up 
the outstanding note with interest. This should be forwarded by the last day of 
grace July 24, 1933.” 

Both appellee and his wife denied having received the letter of July 14th; 
be that as it may, the letter is relevant, as tending very strongly to show that, 
the note for $84.98 had not at that time been unconditionally accepted. In this 
connection, it is worthy of note that, although Wilkin was simply a soliciting agent 
of appellant, without authority to collect premiums, extend notes, etc., yet, during 
the life of the present policy, appellee had generally settled annual premiums with 
Wilkin, ordinarily, by making a small cash payment ($5 to $10) and executing a 
note for the remainder; also that, on August 2, 1933, appellee was totally and 
permanently disabled as the result of an accidental injury; and that, on same day, 
Mrs. Gatewood telephoned Mr. Wilkin that her husband had been injured. 

On August 3, 1933, appellee received the following letter from appellant: “Dear 
Mr. Gatewood: Policy A-50447 Lapsed. Your policy has been allowed to lapse 
for non-payment of the annual premium, $60.60, with loan interest of $24.38, total 
$84.98, due June 23, 1933. A note was outstanding for $36.89 with interest of 
3lc, total $37.20, which had been extended for you until June 22, 1933. After the 
grace period expired July 24, the remaining value of the policy was used which 
continued it in force for an automatic extension until August 2, 1933, the policy 
lapsing at that time. It will not require an application for reinstatement and a 
form of self-health certificate is enclosed for this purpose. You may complete 
this properly before a witness and return it for consideration just as soon as you 
are prepared to take up payment of the note with interest totalling $37.20. Then 
we will still be able to use the note which you signed and returned for the premium 
and loan interest totalling $84.98 maturing November 23, 1933, providing the applica- 
tion for reinstatement is approved. In the meantime, of course, the policy remains 
fully lapsed.” 


On August 28, 1933, appellant also wrote appellee as follows: “Dear Mr. 
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Gatewood: Policy No. A-50447 Lapsed. If you should later be in a position to 
take up the outstanding note on this policy $36.89, with interest, and would still 
be interested in applying for reinstatement of this policy, advise us. We shall 
be glad to renew the correspondence and assist you again at that time. The policy, 
of course, remains lapsed, providing no insurance protection, as the remaining value 
amounted to $453.62, was used to continue it in force for you automatically from 
June 23, 1933, until August 2, 1933. We advised you of the lapse of the policy 
on August 3, 1933. We are now returning the note which you had already signed 
for $84.89, to cover the premium, $60.60, with the loan interest .$24.38, due June 
23, 1933. In order that we couid accept this note for the premium and loan interest, 
it would require payment of the outstanding note with interest, which we advised 
you, total $37.20. As you did not take care of the outstanding note, with interest, 
of course we were unable to accept the new note for the premium and loan interest, 
and as a result the policy was allowed to lapse, in accordance with its terms for 
incomplete settlement. This note for the premium and loan interest may still be 
used, provided you can arrange to take up the outstanding note with interest, and 
furnish satisfactory evidence of insurability.” The writer of the letters of August 
3d and 28th testified that they were written without knowledge on his part that 
appellee claimed to have been injured. 

{1] The facts just detailed constitute the material evidence bearing upon the 
issue as to whether or not the note in question had been unconditionally accepted 
by appellant, as found by the jury. Appellee neither paid nor arranged to pay 
the balance of $37.20 due on the premium note for the preceding year; the most 
that can be said is that, he requested Mr. Wilkin to straighten out with appellant 
the matter of its payment, and it seems that appellee dropped the matter at that; 
hence the condition on which appellant proposed to accept the $84.89 note, never 
having been complied with, we do not think it can be correctly said (as found 
by the jury) that the note was unconditionally accepted. The effect of what appellee 
did and said was simply to submit to appellant, through Wilkin, a counter proposi- 
tion, asking that the note be accepted without payment of the $37.20 item. As the 
minds of the parties did not meet, an agreement with reference to the matter was 
never consummated. The following authorities are more or less in point: Diamond 
Mill Co. v. Adams-Childers Co., Tex.Civ.App., 217 S.W. 176; Liquids Dispatch 
Line v. Texas Power & Light Co., Tex.Civ.App., 6 S.W.2d 169; Flomerfelt v. 
Hume, 11 Tex.Civ.App. 30, 31 S.W. 679. So, we conclude that, as a matter of 
law, appellant did not unconditionally accept the note in question. 

[2] However that may be, we do not think the holding just announced will 
cause a revérsal of the judgment, because, we think it appears that loan value of 
the policy was sufficient to have continued it in full force and effect beyond August 
2, 1933. This being true, it follows that, the policy did not automatically lapse 
midnight August Ist, as contended by appellant. As appellee became totally and 
permanently disabled on the morning of August 2d, just a few hours after the 
end of the preceding day (at which time appellant contends the policy lapsed), a 
few cents of unexpired value in the policy take on added value, for even a few 
cents would purchase one day more of life for the policy and entitle appellee to 
the benefit of the premium-waiver provision of the policy. In reaching the 
conclusion just announced, we have been largely guided by the result of calculations 
by counsel for appellee, based upon data furnished by appellant’s witnesses (see 
pages 29-35 appellee’s brief). 

[3, 4] Appellant contends, however, that appellee was not entitled to invoke 
the premium-waiver clause of the policy, because no proof, as to his total permanent 
disability, was furnished to or approved by appellant during the life of the policy. 
The premium-waiver clause ‘reads: “The company will pay for the insured the 
premium required on this policy for every policy year following the date of approval 
by the company of proof that the insured has become totally and permanently 
disabled, as hereinafter defined, before attaining the age of sixty, and the premiums 
so waived will not be deducted in any settlement of the policy and loan and 
nonforfeiture values shall be the same as if such premiums had been paid by the 
insured.” No question is here raised as to the sufficiency of the evidence to show 
that appellee became totally and permanently disabled on August 2, 1933. The policy 
contains no provision requiring proof of disability to be made within any specified 
time: therefore, proof or offer to make proof within a reasonable time was suff- 
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cient. On the day of the injury, Mrs. Gatewood phoned Mr. ‘Wilkin, whose connec- 
tion with appellant has heretofore been mentioned, that appellee had been injured; 
later other phone conversations were had with Mr. Wilkin relative to appellee’s 
injuries; in September the fact was known to one of appellant’s actuaries, and on 
October 9th appellee presented himself at the general offices of appellant, stated 
that he wanted to make claim under the policy, and offered to submit to an 
examination by the company’s physician. In reply, appellant’s representatives 
contended that the policy had lapsed, that the company was not liable, and that 
they would not permit appellee to be examined or file claim; in other words, denied 
any and all liability under the policy. This attitude constituted a waiver and 
obviated any necessity for appellee to furnish formal proof of disability. See 
Bankers’ Reserve Life Co. v. Springer, Tex.Civ.App., 81 S.W.2d 756, writ refused; 
American Nat. Ins. Co. v. Smith, Tex.Civ.App., 97 S.W.2d 963. 

[5] Was the premium-waiver provision of the policy operative immediately 
on appellee’s becoming totally and permanently disabled, or was its effective date 
postponed until proof of such disability was either furnished to or waived by 
the company? If effective immediately—on August 2d—clearly, appellee was 
entitled to have all premiums subsequently maturing on the policy paid or abated. 
On the other hand, if the premium-waiver clause did not become operative until 
proof of appellee’s disability was either furnished or waived by the ,company, 
the offer by appellee to furnish proof, made October 9th, came too late and, in 
such event, he would not be entitled to invoke the premium-waiver clause. 


It is obvious, we think, that the waiver clause was inserted on the reasonable 
assumption that an insured becoming totally and permanently disabled—his 
earning capacity either destroyed or materially impaired—would not likely be 
able to pay premiums subsequently maturing. Any other construction would 
defeat the obvious purpose of the provision. Construing a similar provision, 
in State Life Ins. Co. v. Barnes, 58 S.W.2d 189, 190, dismissed for want of 
jurisdiction, Chiéf Justice McClendon, speaking for the Austin Court of Civil 
Appeals, said: “The controversy on appeal revolves mainly around a proper 
construction of the waiver provision, whether notice to appellant of Barnes’ dis- 
ability prior to default in payment of the premiums was a_ condition 
precedent to effectiveness of the waiver. * * * While the authorities 
in other jurisdictions are not in accord upon the question, those in 
this state, which we think are supported by the better reasoning, hold that the 
waiver took effect at the time of the disability, and did not depend upon the 
time when proof thereof was furnished.” Citing the following authorities: Min- 
nesota Mut. Life Ins. Co. v. Marshall, 8 Cir., 29 F.2d 977; Mid-Continent Life 
Ins. Co. v. Hubbard, Tex.Civ.App., 32 S.W.2d 701, error refused; Missouri 
State Life Ins. Co. v. Le Fevre, Tex.Civ.App., 10 S.W.2d 267, error dismissed; 
State Life Ins. Co. v. Fann, Tex.Civ.App., 269 S.W. 1111, error refused; Mer- 
chants’ Life Ins. Co. v. Clark, Tex.Civ.App., 256 S.W. 969, error refused; Bank 
of Commerce & Trust Co. v. Northwestern Nat. Life Ins. Co., 160 Tenn. 
551, 26 S.W.2d 135, 68 A.L.R. 1380; Southern Life Ins. Co. v. Hazard, 148 
Ky. 465. 146 S.W. 1107. Also, see, Garrison v, Great Southern Life Ins. Co.. 
Tex.Civ.App., 72 S.W.2d 692. 

[6, 7] Having denied all liability under the policy, on the theory that it lapsed 
midnight August+Ist, we think appellant committed an anticipatory breach of 
the insurance contract, justifying the suit by appellee to recover the present 
value of the policy, less indebtedness. The jury found that appellee’s — life 
expectancy was ten years; that 2% per cent compounded annually for the period 
of such expectancy was a reasonable discount to apply in order to ascertain the 
present value of the policy (face value $2,506) less existing indebtedness. It 
Was on this basis that the court rendered judgment for appellee for $1,552.53, 
which we approve as the correct measure of damages. See Sanders v. Universal 


Life, ete, Co. Tex.Civ.App., 74 S.W.2d 301, same case by Supreme Court, 102 
S.W.2d 405. 


18] Appellant also urges a number of assignments, based on exceptions 
taken to arguments before the jury by counsel for appellee. In most instances, 
the language excepted to was addressed to the issue, whether or not the note for 

, was unconditionally accepted, and as we sustain appellant’s contention 
with reference te that matter, assignments based upon arguments addressed to 
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that issue become immaterial, however, after a careful consideration, we are not 
impressed that there is any nierit in the assignments urged by appellant to the 
argument of counsel. 


For reasons stated, the judgment of the trial court is affirmed. 
Affirmed. 


BANKERS LIFE & LOAN ASS'N v. PITMAN et al. No. 8614. 
Court of Civil Appeals of Texas. Austin. March 23, 1938. 
Rehearing Granted in Part, and Denied in Part April 20, 1938. 

115 Southwestern Reporter (2d) 1008. 

1. ASSUMPTION OF LIABILITY. 

Evidence that representative of life insurer which had assumed liability on 
another insurer’s policy induced beneficiary to sign application for new policy 
by representations that new policy would merely reclassify insured, and would 
continue old policy in force, held to authorize recovery on insurer’s assumption 
of old policy. 

(For other cases, see’ Insurance, Dec. Dig. § 246.) 

2. ESTOPPEL. 

A life insurer which assumed liability under old policy and subsequently 
induced beneficiary to apply for and accept new policy, by representations that 
new policy would merely reclassify insured and continue old policy, was estopped 
from relying on provision in application for new policy that contract was entirely 
in writing and limited to the application. 

(For other cases, see Insurance, Dec. Dig. § 246.) 

5. ASSUMPTION OF LIABILITY. 

In action on life insurer’s assumption of liability under old life policy, finding 
that old policy was in force at insured’s death was not in conflict with finding 
that new policy “was issued in lieu of and instead of and as a «continuation of” 
old policy, especially in view of further finding that insurer’s representative 
represented to beneficiary that new policy merely reclassified insured and continued 
old policy and assumption agreement in force. 

(For other cases, see Insurance, Dec. Dig. § 670.) 

6. ASSUMPTION OF LIABILITY. 

Where life insurer which had assumed liability under old life policy induced 
beneficiary to sign application for new policy by representations that new policy 
would merely continue old policy in force, alleged fraudulent representations 
concerning insured’s health in application for new policy, and insurer’s by-laws 
limiting liability for death within one year from date of policy, did not affect 
insurer's liability on assumption agreement. 

(For other cases, see Insurance, Dec. Dig. § 246.) 


Appeal from District Court, Fayette County; M. C. Jeffrey, Judge. 

Suit by Mrs. Eula Pitman, joined by her husband, J. B. Pitman, against the 
Bankers Life & Loan Association, for benefits under life policy. From a judg- 
ment for plaintiff, defendant appeals. 

Affirmed. 


J. Frank Wilson and Chris Dixie, both of Dallas, for appellant. 
John A. Kerr, Jr., of LaGrange, for appellees. 
Biair, Justice. 


Appellee Mrs. Eula Pitman, joined by her husband, J. B. Pitman, sted 
appellant, Bankers Life & Loan Association, upon its life insurance policy 
covering the life of Sam S. Brown, the father of appellee, for the sum of 
$1,000. A trial to the court without a jury resulted in judgment for appellee 
against appellant for $1,000, the face value of the policy. 

Appellee alleged that Sam S. Brown was insured by the Mutual Life & 
Loan Association of America by its policy issued in September, 1932; that in 
February, 1934, the appellant in writing assumed the obligations of said policy: 
that during the month of November, 1934, appellant informed the insured 
that it desired to have all of its obligations represented by its own policy o! 
insurance ; and that without taking up or canceling the policy of the Mutual Life & 
Loan Association and its assumption agreement, the appellant issued and delivered 
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to said Sam S. Brown its own policy, dated November 10, 1934, as a continuation 
of such insurance. 

Appellant answered that the Mutual Life & Loan Association’s policy and its 
assumption thereof were canceled by the new policy; and that it issued the new 
policy upon the life of the insured as alleged; but that such new policy was 
invalid because of fraud, concealment, or misrepresentations with regard to the 
health of the insured at the time the application for the new insurance policy 
was made by him. Appellee replied that the policy issued by the appellant was a 
continuation of the old policy and the assumption agreement; and that if such 
were not the case then appellant was estopped to deny such fact because of the 
fraudulent misrepresentations made by its duly authorized agent at the time he 
took the application for the new policy, to the effect that appellant company was 
merely trying to get insured into another and larger group; that the new policy 
would not in any way affect the obligation of appellant, but would be a contin- 
uation of the old insurance policy and the assumption agreement of appellant 
under a reclassification of age group plan; and that the new policy would 
be a continuation of the insurance, and insured and beneficiary named therein 
would have the same rights as they formerly had under the old policy and the 
assumption agreement; and that these representations were material, and were 
relied upon by insured. 

The issuance and delivery of the $1,000 policy of insurance by the Mutual 
Life & Loan Association to Sam S. Brown, and the written assumption of it by 
appellant were admitted. In July, 1934, the Insurance Department of Texas 
notified appellant to either merge or liquidate the age group in which the Brown 
and other policies were carried; and in October, 1934, said department authorized 
appellant to issue its approved policy to the members of said group, or to 
discontinue the group by November 15, 1934. Accordingly, on November 2, 1934, 
appellant wrote appellee the following letter, formal parts omitted: 

“The Bankers Life, as you are aware, assumed your policy from the Mutual 
Life and Loan Association under the provisions of an assumption certificate 
issued to you on February 28, 1934, and has continued under considerable difficulties 
in the face of adverse conditions. 

“It has now reached the point under the new insurance laws when we must 
consolidate all of these old classes under one group, and under a new policy 
which has been approved by the Board of Insurance Commissioners. The policy 
is a very attractive one, and we believe you will be pleased with it. 

“This action is made necessary by order of the Board of Insurance Com- 
missioners, and the plan above outlined meets with the approval of the Insurance 
Department. The Board has granted us until November 15, 1934, in which to 
complete these transfers, and all policies not transferred at that time must be 
discontinued. 

“In order that the whole matter may be more fully explained to you we will 
have a special representative call on you at a very early date, and we will 
appreciate any courtesies shown him. He is perfectly reliable and will come 
to help you. 

“In issuing the order, the Board of Insurance Commissioners is endeavoring 
to strengthen your protection, and this action is taken in your behalf and for your 
benefit. 

“Our special representative will explain everything fully to you, and will be 
glad to answer any questions. 

“Assuring you of our continued co-operation and efforts to serve you in a 
satisfactory manner, we are.” 

In accordance with this letter, appellant sent its “special representative” to 
see appellee. He told her that he came “merely to reclassify her father into 
a different group of insurance, a larger group”; that it would require a new 
application for a new policy, which application he himself filled in by copying 
the information contained in the application for the policy issued by the Mutual 
Life & Loan Association with regard to the health or disease of the insured. Appel- 
lee further testified that: “I signed the application for father. He (appellant’s 
representative) said this merely stood for the old certificate, and he would just 
fill it in from the information on the Mutual Life & Loan application.” The new 
policy delivered upon this application was dated November 10, 1934. Appellee 
further testified that she did not give up the Mutual Life & Loan Association 
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policy, nor the certificate of its assumption issued to the insured by appellant; 
but that she kept them with the understanding, and upon the representation of 
the said special representative of appellant, that the new policy would not 
affect the old obligation, but would be a continuation of the old insurance 
policy and the assumption agreement of appellant; and that such representations 
were relied upon by appellee. The special representative did not testify, and 
appellee’s testimony concerning these transactions was not disputed. The new 
policy provided for the making of assessments as needed, and accordingly 
appellant assessed the insured $5.50 monthly, which appellee paid for 12 months, 
or for all months including October, 1935. On October 17, 1935, the insured, 
who was then about 73 years of age, fell from the steps of his daughter’s home 
and broke his hip. He was alone at the time and was not discovered until three 
or four hours after the accident; the doctors testified that he died of shock 
resulting from the broken hip and the long period of exposure elapsing between 
the time of injury and medical aid. He died on October 18, 1935, or more than 
11 months after the issuance of the new policy, and more than three years after 
the date of the first policy. 


Appellant first contends that the finding of fact and conclusion of law by 
the trial court, to the effect that the policy of insurance issued by the Mutual Life 
& Loan Association and the assumption agreement of appellant were still in 
force at the time of the death of the insured, were erroneous, because the 
alleged fraudulent representations of appellant’s agent to the effect that the 
game should continue in full force and effect and that the new policy was in 
continuation of that agreement were merely statements as to the legal effect 
of the written instruments and could not be the foundation of the defense of 


fraud. 
We do not sustain this contention for two reasons, as follows: 


[1] 1. The finding and conclusion complained of merely presented the question 
of whether appellant and the insured intended to abandon their insurance contract 
represented by the Mutual Life & Loan Association policy and the asumption 
agreement of appellant, and to enter into a new and independent insurance con- 
tract represented by the new application and policy of appellant. If the first 
policy and assumption agreement and the letter explaining the necessity for the 
execution of the new policy do not conclusively show that the parties intended 
to continue in force and effect the original insurance and assumption agreement 
under a reclassified grouping agreement represented by the new policy, then 
the question was clearly one of fact, which the trial judge found against appellant 
upon sufficient evidence. In its above-quoted letter to appellee, appellant admitted 
its liability under the first policy and its assumption agreement. The first policy 
covered the life of Brown for $1,000, in consideration of the payment of certain 
assessments or premiums; and the second or new policy did the same thing, in 
consideration of the payment of larger premiums. The letter, in explaining 
the necessity for the reclassification evidenced by the new policy, stated in 
substance and effect that the old contract of insurance would not be “discontinued,” 
if the transfer to the new classification were made by November 15, 1934. And 
as very cogent evidence that the parties intended that the original insurance 
contract should be continued in force and effect, the insured was permitted to 
retain possession of the old policy, the assumption agreement, together with the 
new policy issued. These facts clearly show that the parties intended to continue 
in force their original insurance agreement as evidenced by the reclassification 
under the new policy; and if there were any conflict in the evidence on such 
issue, then the trial court, trying the cases without a jury, determined the question 
in favor of appellee upon sufficient evidence. 

(2, 3] 2. If it be assumed that there is a conflict or variance between the 
clause in the application for the new policy, to the effect that the contract of 
insurance is entirely in writing and limited to the application and that no oral 
statements are to bind either party; and the verbal representations of the 
special representative of appellant, to the effect that he merely came to “reclas- 
sify” the insured in a larger age group as evidenced by its more attractive, new. 
and approved policy, and that the original contract and the assumption agreement 
were to continue in full force and effect, then appellant is estopped to set up 
such conflict or variance, because of such fraudulent representations of the 
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special representative of appellant which were relied upon by insured, and which 
induced him to enter into the reclassfied agreement and to accept the new policy 
as a continuation of the old insurance agreements. The parol evidence rule “has 
no application to extrinsic evidence, when used to attack the validity of a contract, 
as, in this case, by showing fraud in its inception.” Marion Machine Foundry & 
Supply Co. v. Harris Interests, Tex.Civ.App., 26 S.W.2d 449, 450; Thompson Co. 
v. Sawyers, 11] Tex. 374, 234 S.W. 873. 

[4] Or, if it be further assumed that such statements, of the special repre- 
sentative, that the new policy would not in any manner affect the old obligation 
of the appellant company but would be a continuation of the old policy and the 
assumption agreement of appellant, were mere representations as to the legal 
efiect of the written instruments, appellant is still liable, because the rule is 
settled in Texas and other jurisdictions that misrepresentations of law constitute 
actionable misrepresentations of fact, if it appears that they were so intended 
and understood. The above-detailed fact brings this case clearly within the 
rule. The special representative told appellee that the old insurance represented 
by the first policy and assumption agreement would continue in full force and 
effect under the reclassification of the age group as represented by the new 
policy. All of said instruments were left with appellee as evidence of the 
insurance contract. It therefore clearly appears that the special representative, 
who had specific authority to adjust the matter, intended to represent that the 
insurance obligation of appellant would continue in force under all the instru- 
ments; and that the insured so understood the representations and paid the 
higher premium due from the members of the reclassified group. Garsee v. 
Indemnity Co., Tex.Civ.App., 47 S.W.2d 654; Safety Casualty Co. v. McGee, 
Tex.Civ.App., 93 S.W.2d 519; Moreland vy. Atchison, 19 Tex. 303; Holt v. Gordon, 
Tex.Civ.App., 176 S.W. 902; Schaeffer v. Blanc, Tex.Civ.App., 87 S.W. 745; 26 
C.J. pp. 1208, 1209; 12 R.C.L., p. 296; Modern Woodmen vy. Harper, 127 Tex. 
489, 94 S.W.2d 156; Baker v. Mutual Benev. Ass’n, 115 Tex. 300, 280 S.W. 165. 

The trial court found as follows: “The court further finds that the policy of 
insurance assumed by the defendant was still in full’ force and effect at the 
time of the death of insured; or, as an alternative finding, that the policy of 
insurance issued by the company, the Bankers Life & Loan Association, was 
issued in lieu of and instead of and as a continuation of such policy. The face 
value of the policy sued on is $1,000.” 

[5] It is contended that the finding that the policy assumed by appellant was 
in force at the death of the insured is in conflict with the finding that the new 
policy “was issued in lieu of and instead of” the policy assumed by appellant. 
‘lo this quoted language must be added the clause, “and as a continuation of 
such policy.” Manifestly, these were alternative and not conflicting findings. 
The question is also immaterial under the further finding and conclusion sup- 
ported by sufficient evidence that appellant’s special representative represented 
that the new policy merely reclassified the insured and continued in force the 
old policy and assumption agreement of appellant. 

[6] Our above conclusions also render immaterial the questions of whether 
there were fraudulent representations by the insured as to his health in the 
application for the new policy; or whether the provisions of the by-laws of 
appellant limited liability if death occurred within one year from the date of 
the policy. These representations and provisions have no application to the 
old policy and assumption agreement, which were continued in force and effect 
under the reclassification agreement, and which agreement appellant was 
estopped to deny. 

The judgment of the trial court is affirmed 

Affirmed 


NORTHWESTERN NAT. LIFE INS. CO. v. MIEARS et al. No. 8631. 
Court of Civil Appeals of Texas. Austin. April 20, 1938. 
115 Southwestern Reporter (2d) 1128. 
1. PREMIUM NOTE. 

That insured orally agreed with insurer’s agent that first year’s premiums 
should be paid in medical services to be rendered to agent and his family, and 
insured credited agent with amount of premium on insured’s books, was no 
defense to insurer’s action on note payable to agent as agent, which agent trans- 
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ferred to insurer by written guaranty and indorsement, in view of parol evidence 
rule and absence of showing that agent had authority to bind insurer by such 
agreement. 

(For other cases, see Insurance, Dec. Dig. § 129.) 

2. PREMIUM NOTE. 

Where premium is payable in advance, and policy and application constitute 
the insurance contract, acceptance of a premium note instead of cash and 
delivery of the policy effect payment of the premium, and insurance is imme- 
diately in force. 

(For other cases, see Insurance, Dec. Dig. § 137[4].) 

5. MEDICAL SERVICES. 

In insurer’s action on premium note given to agent and transferred to 
insurer by written guaranty of payment and indorsement, wherein insured’s 
cross-action against agent was dismissed without objection, insured was not 
entitled under his pleadings to offset for medical services rendered to agent 
under oral agreement with agent that first year’s premium should be paid in 
medical services to agent and his family. 

(For other cases, see Insurance, Dec. Dig. § 188[2].) 

Appeal from Travis County Court; Geo. S. Matthews, Judge. 

Action on premium note by the Northwestern National Life Insurance 
Company against C. H. Miears and another. From a judgment for defendants, 
plaintiff appeals. 

Reversed and rendered. 

Everett L. Looney, of Austin, for appellant. 

Robert B. Thrasher, of Austin, for appellees, 

Per Curiam. 

Appellant, Northwestern, National Life Insurance Company, sued appellees, 
C. H. Miears and Wm. H. Bright, on a promissory note for the principal sum of 
$343.10, executed by C. H. Miears, payable to the order of “Wm. H. Bright, 
agent,” who by written guaranty of payment and indorsement on the back of 
the note transferred same to appellant. As defense, appellee Miears pleaded, 


in substance, that he applied for a life insurance policy to pope company, 


and that at the time he had a verbal agreement with Wm. H. Bright the agent 
oi appellant who solicited the insurance, that the note sued on would not have 
to be paid by appellee Miears, but that the first year’s premium on the policy 
for which the note had been given would be paid by medical services to be 
rendered by appellee Miears to Wm. H. Bright and his family, and for which 
he gave Bright credit on his books at the time. Appellee Miears also sought 
judgment over against Wm. H. Bright by cross-action in the event he was held 
liable on the note to appellant; but no service was had upon Bright and the 
cross-action against him was dismissed. The case was submitted to the jury 
on special issues, and on their finding the court rendered judgment that appel- 
lant take nothing by its suit against appellee Miears; hence this appeal. 

We have ré@ached the conclusion that appellant’s motion for an instructed 
verdict should have been sustained under both the pleadings and the undisputed 
evidence of appellee. Appellee Miears predicated his defense to the note upon 
the ground that it was without consideration, alleging that appellant, through 
its agent Bright, verbally agreed with appellee that the “first year’s premium 
of $343.10 would be paid in medical services to be rendered to said Wm. H. 
Bright, agent of Northwestern National Life Insurance Company, and members 
of his family,” and with which amount appellee Miears credited Bright upon 
his books, but of which amount Bright only used about $30. On the issue thus 
pleaded, Miears testified as follows: 


“Mr. Bright (the agent) made the statement that he would take care of the 
premium on the policy, and I was to look after his family and pay him the premium 
on the policy in services—medical and surgical services. He said he would take 
care of the company on the premium of the policy. * * * 

“That was the basis on which I finally signed that note; that he was to get 
it back in at least ninety days; he had made another sale and was taking a note 
that was due in ninety days; he knew the man would be able to pay: and he knew, 
if he did not sell other insurance, he knew he would be able to get it in ninety 
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days, anyhow; and there was no danger of conflict there, because he would have 
the note back long before ninety days; and that is the basis on which he prevailed 
on me to sign that note. * * * 

“Q. He told you he had to get a note from you signed by you—he told you 
that he had to get a note signed by you and send it to the company before the 
company would put the policy in effect; is that the substance of it? A. I expect 
it is; | guess that is right. 

“Q. And he told you that he would collect some other premium that he had 
coming and pay off the company and get the note back ee that six months 
was up? A. Yes, sir. 

“Q. On that basis you executed the note and signed it payable to him as agent 
for $343.10? A. Yes.” 

[1-3] It does not clearly appear whether appellee claimed that the note in suit 
was without consideration because the insurance contract did not become effective 
upon the delivery of the application and note to appellant and its delivery of the 
policy to appellee; but, if so, the contention is not sustained. The law is settléd 
that where a premium is payable in advance, as it was in the instant case, and 
the policy and the application constitute the contract, the acceptance of a premium 
note instead of cash and a delivery of the policy effects a payment of the premium, 
and the insurance is in force immediately. And where the insured retains the 
policy and enjoys the protection thereof, he cannot defeat the premium note on 
the ground that it was given in consideration of a private agreement between him 
and the agent that the agent would himself pay the premium, based upon some 
other consideration or contract. Duncan v. United Mutual Fire Ins. Co., 113 
Tex. 305, 254 S.W. 1101; Hudson v. Compere, 94 Tex. 449, 61 S.W. 389; Amicable 
Life Ins. Co. v. ‘White, Tex.Civ.App., 38 S.W.2d 860; New York Life Ins. Co. 
v. Baese, Tex.Civ.App., 31 S.W. 824; Reppond v. National Life Ins. Co of 
America, 100 Tex. 519, 101 S.W. 786, 11 L.R.A.,N.S., 981, 15 Ann.Cas. 618. Miear’s 
testimony clearly shows that he executed and delivered the note, payable to the 
agent of the company, in payment of the first annual premium on the policy, with 
the intention and understanding that the policy would become effective and in force 
immediately upon delivery of the note. He thereby became obligated to pay the 
note, which was based upon valuable consideration. 

The alleged oral agreement between appellee Miears and Bright, that Bright 
would pay the note given in payment of the first year’s premium by paying for 
medical services rendered to him and his family by appellee, is merely a private 
agreement between appellee and Bright. Reppond v. National Life Ins. Co., supra. 
Such an agreement is not binding upon appellant insurance company for two reasons. 
In the first place, no fact or circumstance was alleged nor proved to show that 
Bright as agent of appellant had authority to so bind it. 

[4] In the second place, the effect of the alleged oral agreement was that 
appellee would never have to pay the note executed by him in payment of the first 
year’s premium. The law is settled that in absence of fraud inducing the execution 
of a note, a verbal agreement made contemporaneously with its execution, to the 
effect that the maker would never be obligated to pay the note, is not enforceable, 
because parol evidence of the oral agreement is not admissible to vary the terms 


of the written note or contract. Mitcham v. London, Tex.Civ.App., 110 S.W.2d 
140. 


[5] Nor would appellee under his pleadings be entitled to any offset for medical 
services rendered Bright against any interest Bright may have in the note. 
Appellee’s cross action against Bright was dismissed without objection. And 
whether Miears may have a cause of action against Bright for services rendered 
or for damages for breach of contract is not material in this suit. Not having 
by sufficient pleadings raised the issue, appellee would not be entitled to offset the 
value of his medical services against a possible interest of Bright in the note. 
Bright by written guaranty and indorsement assigned all his interest in the note 
to appellant, at least sufficient for the purposes of this suit by appellant on the note. 

The judgment of the trial court is reversed, and judgment is here rendered 
for appellant for the principal sum of the note, ‘together with interest as therein 
provided against appellee C. H. Miears, as principal, and against Wm. H. Bright, 
as guarantor and indorser of the note. 


Reversed and rendered. 
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NATIONAL LIFE & ACCIDENT CO. v. DICKINSON. No. 3657. 
Court of Civil Appeals of Texas. El Paso. March 31, 1938. 
Rehearing Denied April 21, 1938. 
115 Southwestern Reporter (2d) 1180. 
1. GOOD HEALTH. 

Evidence in suit to cancel life insurance policy held sufficient to require 
submission to jury of, and sustain its finding tor defendant on, issues whether 
insured’s statements in application for policy that he did not have syphilis and was 
in good health were true or made without intention to deceive and relied on by 
plaintiff in issuing policy. 

(For other cases, see Insurance, Dec. Dig. §§ 665[3], 668[7].) 

3. MATERIALITY. 

A representation in application for life insurance policy that insured did not 
have syphilis was immaterial and did not affect risk, where uncontroverted evidence 
in insurer’s suit to cancel policy showed that insured died of broncho-pneumonia, 
and jury found that syphilis did not cause or contribute to his death. 

(For other cases, see Insurance, Dec. Dig. § 291[4].) 

Appeal from District Court, El Paso County; Ballard Coldwell, Judge. 

Suit by the National Life & Accident Company against Vera C. Dickinson to 
cancel an insurance policy on the life of defendant’s husband, Fred P. Dickinson, 
deceased, in which defendant filed a cross-action on the policy. From a judgment 
for defendant on the cross-action, plaintiff appeals. 

Affirmed. 

R. A. D. Morton and H. D. Stringer, both of El Paso, for appellant. 

R. E. Cunningham and Alex Silverman, both of El Paso, for appellee. 

WaALTHALL, J ustice. 

Appellant, National Life & Accident Insurance Company, as plaintiff,. filed this 
suit on December 15, 1936, against appellee, Mrs. Vera C. Dickinson, to cancel ‘a life 
insurance policy issued by appellant company on July 3, 1936, on the life of appellee’s 
husband, Fred P, Dickinson, for $1,181, alleging as cause for its cancellation that 
several untrue and falSe answers were made by Dickinson in answering questions 
asked him in his application for insurance, and which answers were made a part of 
the policy. 

The particular matters about which it was alleged Dickinson gave untrue and 
false answers were: (a) If he had ever had syphilis, and he answered “No,” whereas 
he did have; (b) he was asked about consulting a physician, and he answered “No,” 
whereas he had consulted a physician for various ailments; (c) whether he had 
been an inmate of a hospital, and answered “No,” when he had been an inmate of a 
hospital; (d) he was asked to give the names of physicians consulted, and he gave 
the name of only one, when he had consulted several; (e) he was asked if any 
physician ever gave unfavorable opinion of his health with reference to military or 
naval service, to which he answered “No,” when he had appeared before a medical 
board in 1933, and on examination was disqualified for active duty in the navy on 
account of his health, and he was then so advised; (f) it was alleged that the policy 
and application provided that the:policy should not become effective unless it was 
delivered to Dickinson while he was in good health, and that Dickinson was not in 
good health when the policy was delivered to him. Appellant alleged that by reason 
of the matters stated the insurance contract never took effect, and rescission was 
sought on that ground. 

Appellee was the beneficiary in the policy, and Dickinson died on September 
23, 1936, of broncho-pneumonia. Before suit was filed tender was made of all pre- 
miums paid and accrued interest, and tender refused; the tender was renewed in the 
petition. 

Appellee answered denying the allegations made in appellant’s petition, and by 
cross-action prayed recovery on the policy, attorney fees, and penalty; to which 
appellant filed answer. 

The trial court overruled appellant’s requested peremptory instruction and sub- 
mitted the cause to the jury on special issues, all of which the jury answered in 
favor of appellee, and fixed the attorney fees at $400. The court overruled appel- 
lant’s motion for judgment non obstante veredicto, and entered judgment in favor of 
appellee on her cross-action in the sum of $1,084, which included the attorney fees, 
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interest, and penalty. The court overruled appellant’s motion for new trial, and 
appellant appeals. 
Opinion. 

[1] In its assignments of error appellant submits that there is no evidence to 
sustain the jury’s answers to questions submitted to the effect whether Dickinson 
made true answers in the application respecting syphilis; nor whether the’ answers 
were made with no intention to deceive; nor that at the time thé policy was delivered 
he did not have syphilis; nor that at the time the policy was delivered he was in 
good health ; nor to questions respecting consultation with physician; nor to questions 
regarding consulting a physician without intention to deceive; nor to atiswers to 
questions to the effect that he made true answers respecting any physician ever con- 
sulted; nor that he made answers to the consulting physician without intention to 
deceive; nor respecting his being an inmate of a hospital; nor his being an inmate 
in a hospital without intention to deceive; nor that he made true answers respecting 
any phySician’s unfavorable opinion of his health with reference to military or naval 
service without intention to deceive. 

To questions submitted the jury found that appellant did not rely on such 
representations in issuing the policy sued on; that syphilis did not cause or contri- 
bute to cause the death of Dickinson; that Dickinson’s answer “No” to the question, 
“Have you ever had rheumatism, gout or syphilis,” was not untrue at the time it 
was made, and, conversely, that his answer to the above question was true at the 
time it was made; that at the time of the delivery of the policy Dickinson was in 
good health. 

The evidence shows that Dickinson was taken to William Beaumont Hospital 
where he died. He was there attended by the physicians in charge. Col. Francis E. 
Weatherby (physician) testified: “The actual cause of his (Dickinson’s) death was 
broncho-pneumonia.” Major Semon C, Schwartz (physician) testified to the ques- 
tion: “Now, Major, a man who has syphilis is not as well qualified, from the stand- 
point of physical soundness, to combat any disease as a man is who doesn’t have 
syphilis?” The witness answered: “I don’t believe that the fact a man has 
syphilis makes much difference whether he is going to get pneumonia or typhoid 
fever or any other disease.” 

Dr. Ernest B. Thompson, one of the examiners for appellant insurance com- 
pany, and to whom Dickinson was referred for examination, said it was quite 
possible for a man to have syphilis without its being discovered on the examina- 
tion he made; that he found no indication of it; Dickinson answered “no” to 
the question put to him as to whether he had syphilis; witness checked whether 
or not Dickinson was telling him the truth in his answers, and verified them by 
physical examination; as many may have it (syphilis) over a course of years 
and not know it; testified at length to the tests applied in discovering syphilis; 
had Dickinson stripped in making his examination; found nothing wrong with 
him; he seemed to be in good health, and witness so believed. The examination 
was extensive, covered tests of physical ailments, and the evidence thereon too 
extensive to even refer to here. 

There is some conflict in the evidence on some of the facts submitted to the 
jury. 

Mrs. Vera C. Dickinson, appellee, testified: Was married to Dickinson in 
1923: lived together as husband and wife to the time of his death; had three 
children; when married Dickinson was in the navy; he got out of the navy in 
1929, and they lived in El Paso since that time; stated his work; worked every 
day he had work to do; was sick with bilious attack about two weeks and called 
Dr. Safford; witness is a graduate nurse; “he (Dickinson) was never sick, 
nothing to speak of.” Question: “Did you ever know there was anything wrong 
with him?” Answer: “No. Dr. Safford treated him when he had flu, in 1933.” 

Mayor of El Paso, Marvin A. Harlan, testified: Knew Dickinson some two 
or three years by coming in contact with him; said: “He appeared to be in 
good health.” 

We have thoroughly examined the evidence covering some 173 pages of the 
record and exhibits, in considering whether it is sufficient to require the sub- 
mission of such issues to the jury and to sustain the findings upon such facts as 
were submitted, and found and have concluded that it is sufficient. 

[2, 3] Appellant insists, in its very able brief, that at the time the policy of 
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insurance was delivered to him, and at the time he had his application therefor, 
Dickinson was suffering from syphilis and running positive Wasserman and 
Kahn tests, and also that at that time he had an Argyll-Robertson eye, typical 
of syphilis, and that any doubt of such condition was dispelled by the evidence 
as shown by the findings at the autopsy performed on Dickinson’s body after 
his death; both Col. Weatherby and Major Schwartz having testified that gumma 
or gummata, a sort of abscess produced by an organism which was alone caused 
by syphilis, was found in the brain, and which was the manifestation of the 
tertiary or last stage of syphilis. 

We refer to the above statement to further say that the condition of Dickin- 
son as indicated was discovered by the autopsy performed, which condition, it 
seems, was not apparent, or at least was not observed by the physicians at the 
time of his application for the policy nor at the time of its delivery, and appellant 
reasons from the condition thus discovered that Dickinson “certainly must have 
known” that appellant would not have considered the issuance of its policy had 
it known his condition of health, and further reasons that Dickinson knew the 
condition of his health, and, so knowing, his answers in the application were 
knowingly false and made with intention to deceive. The evidence sufficiently 
shows that none of the physicians suggested to Dickinson that he had syphilis. 
The evidence does not indicate that he knew it. The evidence of the examining 
physician for the policy makes him say that he did not have syphilis, and that 
is all the evidence in the record as to his knowledge of it. The evidence of 
some of the physicians as above stated indicate that one in Dickinson’s condition 
might live out his normal life and not know his real condition. The jury, from 
their findings, must have so believed. The appellate court considers primarily the 
sufficiency of the evidence to submit the issues to the jury. The evidence shows 
without controversy that Dickinson died of broncho-pneumonia, and the jury 
found that syphilis did not cause or contribute to cause his death. If Dickinson’s 
death was not caused by or contributed to by syphilis or other disease, it would 
seem that any representation as to such disease would be immaterial and did not 
affect the risk. 

The jury found that at the time of the delivery of the policy Dickinson was 
in good health. 

We have reviewed the many cases referred to by appellant and appellee on the 
issues above involved; they seem to us to be issues of fact rather than of law. 

The court was not in error in refusing appellant’s requested instruction for a 
verdict: nor in denying its motion for judgment; nor in overruling its motion for 
a new trial, because of the jury’s findings on the issue of Dickinson’s good health 
at the time of the delivery of the policy. 

[4] We find no reversible error in the argument of one of counsel in stating to 

the jury, “We urge you to answer questions one through twenty-two, and twenty- 
three through forty-five, yes,” and in counsel’s argument to the jury in reference 
to the clinical report and autopsy report, to the effect that “there is no one here 
from Washington to prove up this report, and you will have to take it for what it 
is worth”; nor in the argument of counsel in reference to the questions asked in the 
application, “if you or I were to attempt to list all the doctors we had. consulted, it 
would take pages.” 
, . [5] We have considered appellant’s assignments not discussed, and have con- 
cluded they present no reversible error. The court did not define the phrase “the 
intention to deceive” in submitting some of the issues. The term is used in its 
usual sense, and needed no definition or explanation to be understood. Dunning v 
Badger, Tex.Civ.App., 74 S.W.2d 151; Dallas Railroad & Terminal Co. v. Banks- 
ton, Tex.Com.App., 51 S.W.2d 2304, 309. 

[6] The court submitted to the jury to find whether syphilis caused or con- 
tributed to cause the death of Dickinson. Appellant objected to its submission and 
assigns error on the ground that the issue is without pleading, and is not based on 
any rule of law. We see no reversible error in submitting the issue. There could 
have been no error in not submitting the issue if it is assumed that the facts sub- 
mitted were immaterial and does not affect the risks assumed. Article 5045, R.C.S.; 
First Texas Prudential Ins. Co. v. Pipes, Tex.Civ.App., 56 S.W.2d 203, and similar 
cases. 

We have found no reversible error, and the case is affirmed. 
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Carney et al. v. Poindexter 


CARNEY et al. v. POINDEXTER. 
Supreme Court of Appeals of Virginia. April 28, 1938. 
196 Southeastern Reporter 639. 
3. ASSIGN MENT. 


The statute entitling named beneficiary of group life insurance policy to hold 
proceeds thereof free trom attachment, garnishment or other legal process does 
not prohibit her from disposing of such proceeds as she pleases after insured’s 
death. Code 1936, § 4258). 

(For other cases, see Insurance, Dec. Dig. § 594.) 


From the Hustings Court of the City of Roanoke; Beverley Berkeley, Judge. 
Attachment proceeding by R. Lee Carney and another against Bessie Poin- 
dexter and the Equitable Life Assurance Society for the proceeds of a life insur- 


ance policy. From a judgment for individual defendant after vacation of a judg- 
ment against her, plaintiffs appeal. 


Reversed and remanded, with directions. 

Argued before Campbell, C. J., and Holt, Hudgins, Gregory, Browning, Eggles- 
ton, and Spratley, JJ. 

Beverley Worrell, R. Lee Carney, and Lawson Worrell, Jr., all of Roanoke, for 
plaintiffs in error. 

Hobart & Porter, of Roanoke, for defendant in error. 

Hupcins, Justice. 

The People’s Service Drug Stores, Inc., caused the life of John Poindexter, 
one of its employees, to be insured in the sum of $1,000 in a group policy issued by 
the Equitable Life Assurance Society with Bessie Poindexter, the wife of the 
employee, as the named beneficiary. 

Bessie Poindexter was indicted for killing her husband. While the case was 
pending, she employed two lawyers, R. Lee Carney and Beverley R. Worrell, to 
defend her and, in compensation for their services, she executed an assignment 
reading as follows: 

“Kknow all men by these presents that I, Bessie Poindexter, of 405-5th Ave., 
N. E., Roanoke, Virginia, for and in consideration of Beverley R. Worrell and R. 
Lee Carney, representing me in the case of Commonwealth v. Bessie Poindexter, 
do hereby sell, assign, transfer and set over, and by these presents do sell, assign, 
transfer and set over unto the said Beverley R. Worrell and R. Lee Carney, the 
policy of insurance known as policy No. 2870-6155 of the Equitable Life Assurance 
Society of the United States. Said policy is a group policy with and through the 
People’s Drug Company; and all sum of money, interest, benefit and advantage 
whatsoever, now due, or hereafter to arise, or to be had, or made by virtue thereof. 

“In addition to selling, assigning, transferring and setting over unto the said 
Beverley R. Worrell and R. Lee Carney, the undersigned does hereby authorize 
the aforementioned insurance company to pay over unto the said Beverley R. Wor- 
rell and R. Lee Carney any sum, or sums, now due, or hereafter to become due, 
on said policy, and the undersigned does hereby release, discharge and forever 
quit-claim unto the said insurance company any right, title or interest she may havi 
in said insurance policy, upon the payment of the proceeds thereof, as hereinbefore 
set out, unto the said Beverley R. Worrell and R. Lee Carney. 

“Witness the following signature and seal. 

, “Bessie Poindexter. [Seal]” 

The lawyers defended her in the criminal trial and were instrumental in secur- 
ing her acquittal. Thereafter she repudiated her contract with the attorneys and 
claimed that she was entitled to the proceeds of the policy on the life of her hus- 
band, notwithstanding the fact that she had assigned it. 

R. Lee Carney and Beverley R. Worrell instituted this attachment proceeding 
against Bessie Poindexter, principal defendant, and the. Equitable Life Assurance 
Society, codefendant. The principal defendant failed to appear, answer, or plead 
to the petition in the attachment. The Equitable Life Assurance Society appeared, 
acknowledged its liability on the policy, and paid $1,010, the full amount thereof, 
to the clerk, to be held by him subject to the order of the court in the proceeding. 
On February 1, 1937, judgment was rendered against the principal defendant,. and 
the proceeds of the policy were ordered to be applied as a credit on the judgment. 
The clerk, pursuant to this order, paid the $1,010 to the plaintiffs, who credited it 
on the judgment debt. 
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On February 25, 1937, more than fifteen days after the rendition of the judg- 
ment, the trial court, on motion of Bessie Poindexter and over the objection of R. 
Lee Carney and Beverley R. Worrell, vacated the judgment and reinstated the case 
on the active docket and compelled the judgment creditors to repay the $1,010 to 
the clerk, subject to further orders of the court, 

On final hearing the trial court held that the assignment of the policy was void, 
and that Bessie Poindexter was entitled to hold the proceeds of the policy “exempt 
from all legal and equitable claims, process or operation of law.” 

The first assignment of error challenges the power of a trial court to vacate a 
judgment after fifteen days from the date of rendition. 

[1, 2] At common law, judgments did not become final until the end of the 
term, and the court had no power to direct an execution upon them during the 
term. These common-law rules have been modified by statute. Code 1936, § 6134, 
provides that an office judgment, where no inquiry of damages is required, shall 
become final “on the adjournment of the next term [of court] or at the close of 
the fifteenth day thereof (whichever shall happen first).” If the proceedings are 
regular and there has been no waiver of plaintiff’s rights, all proceedings taken in 
an action at law after an office judgment has become final,” are a nullity, or should 
be set aside, so as to give the plaintiff the benefit of the final judgment in his 
favor.” Burks’ Pleading and Practice, 3d Ed., p. 111. See Code 1849, p. 652; 
Pollard v. American Stone Co., 111 Va. 147, 68 S.E. 266; Neale v. Utz, 75 Va. 480; 
Enders’ Ex’rs v. Burch, 15 Grat. 64, 56 Va. 64; McVeigh v. Bank, 76 Va. 267; 
Jones & Co. v. C. W. Hancock & Sons, 117 Va. 511, 85 S.E. 460, 3 A.L.R. 126; 
Stultz v. Pratt, 103 Va. 536, 49 S.E. 654. 

[3,4] Code 1936, § 6500, Code 1849, c¢. 177, § 21, p. 674, empowers trial 
courts to order executions to be issued on judgments during the term they are 
rendered but the section contains no provision expressly declaring that judgments, 
on which executions are ordered to be issued, shall be final. 

In Baker v. Swineford, 97 Va. 112, 33 S.E. 542, 543, the difference in the 
language of the two sections (6134 and 6500) was noted. Regarding the 
former section, this is said: 

“It is expressly declared that they shall become final on the fifteenth day 
of the term, or on the last day of the term, whichever shall happen first; while 
section 3600” (now section 6500) “is silent as to the effect upon the judgment of 
the execution when issued. It might have been said that upon the issuing of the 
execution the judgment should be final. It should have so said if that effect was 
intended to follow its issue.” 

“We are of the opinion that section 3600” (now section 6500) “of the Code 
was designed by the Legislature for the purpose, and has the effect, of conferring 
upon courts authority to direct executions to issue upon judgments under the 
conditions therein set forth, but that it was not intended and does not impart to 
such judgments the quality of finality so as to deprive the court during the term 
of the power to correct, or, if need be, annul, an erroneous judgment.” 

This was the settled law in this jurisdiction until 1926, when the General 
Assembly adopted chapter 458, Acts 1926, p. 750, Code, § 5962a. This act pro- 
vides that the judges of the trial courts may keep in continuous session any or 
all of the courts for the counties and cities until the last secular day preceeding 
the ensuing term. It provides a form to be used and inscribed by the clerks in 
the order books at the beginning and close of terms of court. Many of the 
judges, pursuant to this act, permit the terms of court in the counties and 
corporations within their judicial circuit to continue until the last secular day 
preceding the beginning of the next term as fixed by law. 

If no judgment or decree became final until the close of the term, plaintiffs 
would be unreasonably delayed in obtaining the benefit aceruing to them from 
judgments or decrees in their favor. To avoid delays of this nature and other 
objections which might have arisen under the practice authorized by the act, 
the Legislature adopted the following provision: “All judgments or decrees 
entered during any term of the court shall become final at the end of the term or 
at the expiration of fifteen days after their rendition, whichever period shall 
first happen.” 

This language is clear and explicit. It fixes with no uncertainty the time 
in which all judgments or decrees shall become final. 

The trial judge seems to have based his authority to vacate the judgment and 
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reopen the case on the ground that Code, section 4258)j, entitles a named bene- 
ficiary to hold the proceeds of a group life insurance policy free from attach- 
ment, garnishment, or other legal process. 

Under the provisions of this statute, the proceeds of such a policy may be so 
held by the beneficiary, but the statute does not prohibit the beneficiary from 
disposing of the proceeds, after the death of the assured, as she pleases. It is 
conceded that after the death of the assured, Bessie Poindexter, executed the 
written assignment of the policy in consideration of plaintiffs defending her in 
the criminal prosecution, and that they were successful in this defense. Nothing 
to controvert these conceded facts was offered by her in the attachment proceedings 
until fifteen days after the judgment and the transfer of the proceeds to plaintiffs. 
The claim to hold the proceeds exempt, even if available to the beneficiary under 
the circumstances, was offered too late to be considered by the trial court. 

For the reasons stated, the judgment of the trial court is reversed and the case 
remanded with directions to the trial court to reinstate the judgment of February 
1, 1937. 

Reversed and remanded. 

Gregory, J., concurring. 


FRAZEE v. NEW YORK LIFE INS. CO. No. 8614. 
Supreme Court of Appeals of West Virginia. April 9, 1938. 


196 Southeastern Reporter 556. 
OCCUPATION. 

In action for total disability benefits under life policy, which defined disability 
as being total when insured was wholly prevented from performing any work, 
from following any occupation, or from engaging in any business for remun- 
eration or profit, instruction was prejudicially erroneous, where it informed jury 
that insured might recover in event of her inability to engage in her accustomed 
vocation or similar activities. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

Syllabus by the Court. 

An instruction is prejudicially erroneous which informs the jury that the 
plaintiff (insured) may recover under a total disability clause of a life insurance 
policy, in event of his incapacity to engage in his accustomed vocation or similar 
activities, where the policy applies only to disability of the insured to engage in 
any occupation for remuneration or profit. 

Error to Circuit Court, Mineral County. 

Action by Virginia Frazee against the New York Life Insurance Company to 
recover under a total disability clause of a life policy issued to plaintiff by defend- 
ant. To review a judgment in favor of the plaintiff, the defendant brings error. 

Judgment reversed, verdict set aside, and case remanded for further proceedings. 

R. A. Welch, of Keyser, and Walter C. Capper, of Cumberland, Md., for 
plaintiff in error. 

Vernon E. Rankin, of Keyser, for defendant in error. 

MaxweELt, President. 

In the circuit court of Mineral County the plaintiff obtained verdict and 
judgment for $200.00 against the defendant, covering stated monthly installments 
of $20.00 each under a total disability clause of a life insurance policy which 
had been issued to the plaintiff by the defendant in 1927. Writ of error was 
awarded the defendant. 

In an automobile accident, August 26, 1934, the plaintiff was seriously injured. 
An attending physician testified in substance that she suffered a fracture about the 
head and face and sustained injuries to the brain; that she was in a state of 
unconsciousness and delirium for a number of days; that shock was extreme: 
that it was a question whether she would recover from the injuries; that her 
delirium was followed by extreme restlessness and inability to sleep over a 
long period of time. Plaintiff and her husband testified (uncontradicted) that 
continuously since her hospitalization she has been nervous and distraught. Her 
hearing on the right side was also impaired by the aecident, though. not seriously. 

Because of injuries to her left eye, received in the accident, that member is, in 
large degree, immobilized in a straight-ahead stare. In consequence, her eyes 
do not focus. Instead of the blending of the images of the two eyes, as in normal 
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vision, the images remain separate—she sees double. A strained and_ highly 
nervous condition and frequent severe headaches are the result. An eye specialist 
testified that the present status of her left eye will continue permanently; that 
her only alternatives of relief from the double vision are to wear a patch or 
dark glass over the affected eye or have that*+member removed. 

Plaintiff's husband is a jeweler and operates a store at Keyser, West Virginia. 
Prior to plaintiff's injury, they also had at Boswell, Pennsylvania, a jewelry 
store which she managed. She is an engraver and jewelry repairer.. Since her 
mishap, they have ceased to operate the Boswell store. They testified that 
because of her present condition she cannot engrave or repair jewelry, nor other- 
wise attend to store duties, nor, in fact, engage in any remunerative pursuit; 
that even the discharge of moderate household duties occasions her great dis- 
com fort. 

The clause of the policy here involved provides for the protection of the insured 
against total and presumably permanent disability. Under this feature of the 
policy, there is defined as follows the character of disability insured against: 
“Disability shall be considered total whenever the Insured is so disabled by bodily 
injury or disease that he is wholly prevented from performing any work, from 
following any occupation, or from engaging in any business for remuneration or 
profit * * *,” ‘ 

Whether the plaintiff is totally and presumably permanently disabled within 
the meaning of the disability clause of her policy is a factual matter for jury 
determination. Jones vy. Connecticut General Life Insurance Co., 114 W.Va. 
651, 173 S.E. 259, and cases’ cited. But a jury finding to be conclusive must, 
of course, not be made under improper instructions of the court. 

Plaintiff’s Instruction Number Three, read by the court to the jury, is essen- 
tially the focal point of challenge in this review. By this instruction, the jury 
was told that the terms and conditions of the disability clause on which the suit 
is based do not require that the plaintiff be absolutely helpless before becoming 
entitled to receive disability benefits, but merely require that she be disabled from 
performing “the substantial, material and necessary acts of any business or 
eccupation similar to that of an engraver or jewelry repairer’; that ability to 
engage in trivial or inconsequential duties will not bar her from recovery, and that 
she may recover in this action if the jury believes from a preponderance of the 
evidence that by reason of her injury she became so incapacitated “as to render 
her wholly, continuously and permanently unable to perform the substantial, mater- 
ial and necessary duties of an engraver or jewelry repairer, or any other work 
or business in the usual and customary way.” (Italics supplied.) The instruction 
is erroneous; because in the first instance, it incorporates the phrase “similar to 
that of an engraver or jewelry repairer”; and, secondly, because in its concluding 
line, it uses the disjunctive “or” instead of the conjunctive “and.” Of the two 
defects, the latter is probably the more serious, because the effect of the disjunctive 
was to tell the jury they might find for the plaintiff if they believed from the 
evidence she was unable to discharge her duties as engraver and jewelry repairer. 
This is clearly not within the meaning of the disability clause here involved. 
The insurer agreed under that clause to pay indemnity, not on the ground of 
disability of the insured to pursue her chosen line of activity, but only in event 
she should become incapacitated “from performing any work, from following 
any occupation, or from engaging in any business for remuneration or profit.” 
The error here considered is basically prejudicial. The same question was involved 
in Tones v. Connecticut General Life Insurance Company, supra, wherein there 
was reversal of judgment for the plaintiff because of the employment in an 
instruction for the plaintiff of a disjunctive proposition like the one herein 
involved. The court held: “A binding instruction that makes possible a recovery 
for general permanent total disability by the plaintiff in the event of disability 
to follow the occupation that plaintiff is actually engaged in, when the Policy covers 
a general disability to pursue any occupation for wages or profit, is prejudicial 
error.” True, the instruction at bar is not binding, but, because of its _mis- 
direction, it is nevertheless prejudicial. It afforded a wrong ground for decision, 
Non constat but that the verdict was based on this inaccurate premise. 

Secondly, the italicized phrase in the instruction now under scrutiny is 
unduly restrictive in its scope. It would limit plaintiff's field of effort, to perform 
gainful service, to those activities which are similar to the work of an engraver 
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and repairer of jewelry. There is no justification in the disability clause for 
asserting that the plaintiff is entitled to the benefits thereof merely because of 
inability to engage in pursuits similar to those of her usual vocation. 

While in the Jones Case, supra, an instruction involving a disjunctive was 
held prejudicially erroneous, in the case of Hayes v. Prudential Ins. Co., 114 W. 
Va. 323, 171 S.E. 824, a somewhat similar instruction, recognized to contain error, 
was held non-prejudicial. The latter holding was made because the record was 
devoid of evidence tending to show that the insured could engage in any useful 
employment, whether in his usual vocation or otherwise. The case at bar does 
not come within that category and therefore must be governed by the general 
rule enunciated in the Jones Case. 

Other points of error are not consequential and therefore need not be consid- 
ered separately. 

Because of the error in plaintiff’s Instruction Number Three, the judgment of 
the trial court is reversed, the verdict of the jury set aside and the case remanded 
for further proceedings. 

Reversed and remanded. 


Kenna, J. absent. 
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ACCIDENT 


MUTUAL BEN. HEALTH & ACCIDENT ASS’N v. LYON. No. 10962. 
Circuit Court of Appeals, Eighth Circuit. March 19, 1938. 
Rehearing Denied April 11, 1938. 

95 Federal Reporter(2d) 528. 

1. RENEWAL. 

Where accident policy provided that its term ended at 12 o’clock noon on 
date renewal was due and that acceptance of any premium should be optional 
with insurer, and every receipt reiterated that the payment kept policy in force 
until 12 o’clock noon on the specifically named first day of next quarter, insurer 
had right to refuse renewal of policy, notwithstanding provision whereby amounts 
payable for accidental death were substantially increased for each year’s renewal 
of policy after first year premium had been paid until twenty full years’ premiums 
had been paid. 

(For other cases, see Insurance, Dec. Dig. § 145[1].) 

2. TERM POLICY. 

Where accident policy definitely fixed the term character thereof and its 
expiration date and provided that no agent had authority to change policy or 
waive any of its provisions, testimony of insured’s widow regarding insured’s 
oral arrangement with insurer’s agent, whereby insurer was to receive from 
insured and keep a sum equal to three quarterly premiums and, if at any time 
thereafter insured failed to pay any quarterly payment, the insurer was to apply 
the quarterly payment out of such sum, was incompetent. 

(For other cases, see Insurance, Dec. Dig. § 90.) 

3. TERMINATION. 

Where accident policy definitely fixed the term character thereof and its 
expiration date and provided that no agent had authority to change policy or 
waive any of its provisions, the policy provisions prevented recovery on testimony 
of oral agreement with local agent that insurance was not to end as prescribed 
in policy at noon on date renewal was due or that insurer was to continue 
insurance contrary to option reserved to it by policy to refuse renewal. 

(For other cases, see Insurance, Dec. Dig. § 90.) 

4. ACKNOWLEDGMENT. 

A provision that term accident policy issued December 31, 1926, was issued 
in consideration of “the payment in advance of ($74.00) Dollars the first year; 
and the payment in advance of premiums of ($64.00) Dollars annually or 
($16.00) Dollars quarterly thereafter, beginning with April 1, 1927, is required 
to keep this policy in continuous effect,” meant that the insurance premium 
was payable in advance and that the rate was $74 per annum for the first year 
and $64 per annum thereafter, and did not imply an acknowledgment by the 
insurer that it had received a payment in advance for a year in the sum of $74. 

(For other cases, see Insurance, Dec. Dig. § 141[3].) 

Appeal from the District Court of the United States for the Western District 
of Arkansas; Heartsill Ragon, Judge. 

Action by Mrs. Zillah Lyon against the Mutual Benefit Health & Accident 
Association on a policy insuring plaintiff’s husband William R. Lyon against 
accidental death. From an adverse judgment, defendant appeals. 

Reversed and remanded. 

G. Byron Dobbs, of Fort Smith, Ark. (Thomas B. Pryar and Thomas B. 
Pryor, Jr., both of Fort Smith, Ark., on the brief), for appellant. 

John W. Nance, of McAllen, Tex., for appellee. 

Before Stone, Gardner, and Woodbrough, Circuit Judges. 

WeoprrouGH, Circuit Judge : 

This appeal is to reverse a judgment for plaintiff in a suit upon an insurance 
policy. 

It appears that on December 31, 1926, the Mutual Benefit Health & Accident 
Insurance Association issued its policy insuring the plaintiff's husband, William 
R. Lyon, against accidental death (and other hazards, ineluding sickness) in 
pursuance to an application in writing signed by him and made part of the 
insurance contract. The application was in question and answer form, and in 
response to the question, “What is the premium?” the answer was: “$16.00 
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quarterly.” It appears that premium payments of $16 were made each and 
every quarter after the issuance of the policy up to and including April 1, 1934, 
and it is not disputed that the insurance was thereby kept in force until July 1, 
1934. But no further payment of premium was made on or before said first day 
of July, 1934. Mr. Lyon suffered death from bodily injuries sustained through 
purely accidental means within the meaning of the policy on July 19, 1934, and 
the association having refused payment after proof of loss, the widow, who is 
the beneficiary in the policy, brought this action at law, praying recovery upon 
the policy for the total amount therein provided for accidental death, increased 
as specified in the policy because it had been continued in force seven years. The 
jurisdictional amount was involved and diversity of citizenship existed. 

It was alleged in the amended complaint upon which the case was tried that 
the insured had paid all premiums and had fully performed the conditions and 
requirements of the policy, and that it was in full force and effect at the time 
of the accidental death of the insured, and there were further allegations as 
follows: 

“By the terms of provision ‘C’ aforesaid, the defendant company attempted 
to provide that said premiums must be paid at the home office in Omaha, 
Nebraska, on the day same became due and payable, but plaintiff alleges that the 
defendant appointed an agent in the City of Rogers, Arkansas, designated by 
the defendant as its local treasurer to collect premiums from the insured and 
other policy holders, with apparent authority to waive the time for payment of 
premiums and that said local treasurer by long continued practice, without 
objection upon the part of the defendant company, established the custom of 
receiving premiums out of time, and it was for a long period of years customary 
for said local treasurer to receive payment of premiums from the insured at 
any time it was most convenient for the insured to make such payments, and the 
defendant thereby waived its right to declare a forfeiture of the rights of the 
insured under said policy, because of failure to pay said premiums at the home 
office in Omaha, Nebraska, on the day same became due and payable. 

“That on and prior to the first day of January, 1934, one Roy E. Hamilton 
was the authorized and acting agent and local treasurer of the defendant com- 
pany in the city of Rogers, Arkansas, duly authorized to collect premiums from 
the insured and other policy holders, and had been acting in such capacity for 
the defendant company fora period of more than five years; that the insured 
had been accustomed to pay his premiums to said agent during all of said time; 
that by the terms of said policy of insurance the defendant company was 
required to give the insured notice of the time said premiums were due and 
payable; that the defendant company, without any notice to the insured, 
changed its method of collecting premiums and required same to be paid in the 
city of Little Rock, Arkansas, and that said premiums be sent by mail to an 
agent of the defendant company in said city of Little Rock, instead of being 
paid to said local treasurer; that on the first day of July, 1934, the plaintiff, 
acting as agent for the insured, attempted to pay said premium to the said 
local treasurer of the defendant company; that said plaintiff was unable to locate 
said agent for several days, but finally on the 6th day of July, 1934, plaintiff 
located said agent and was by him informed that the custom of paying the 
premiums had been changed and that payment should be made to the defendant’s 
agent in the city of Little Rock, Arkansas; that the plaintiff, acting as agent for 
the insured, went immediately to the United States Postoffice in said city of 
Rogers and purchased a postal money order for the sum of $16.00, made payable 
to the defendant, and |deposted] same in the postoffice, properly addressed to 
the defendant, which was in due time received by the defendant; that the 
defendant refused to accept payment of said premium on the ground that it 
was not paid on the first day of July, 1934, and the defendant now claims a 
forfeiture of said policy of insurance on the ground that said premium was 
not paid on said first day of July. The plaintiff alleges that the defendant was 
Without right to claim and declare a forfeiture of said policy for the non-pay- 
ment of said premium on said first day of July for the following reasons, to-wit: 

“First: That defendant had failed and neglected to give the insured notice of 
the time said premium was due and payable as required by the terms of said 
policy. 

“Second: That the defendant, by its acts and conduct in establishing a cus- 





492 The Insurance Law Journal, Vol. 91 [Aug., 1938 


tom of receiving payment of premiums out of time and changing the method of 
payment from that provided in the policy had waived its right to declare a for- 
feiture for non-payment of said premium on said first day of July. 

“Third: That said premium had been previously paid and therefore was not 
due and payable on said first day of July and the insured was not liable for 
payment of same at said time. 

“That it is provided in part (C) of said policy of insurance as follows, to wit: 

“‘*After the first year’s premium has been paid, each year’s renewal of this 
policy shall add $200.00 to the death benefit until the same amounts to $4000.00.’” 

“That after the payment of the first year’s premium said policy of insurance 
was renewed each year, beginning with the first day of January, 1928, and 
including renewals for each year thereafter to and including the year 1933, 
making six annual renewals, which entitled the plaintiff to the sum of $200.00 
for each renewal, in the total sum of $1200.00. 

“That in a rider attached to said policy it is provided as follows: 

“In event of the accidental death of the insured under the provisions of 
this policy, providing this policy has been in force for oné year, the company 
agrees to pay in addition to the amount otherwise payable, an amount equal 
to all of the premiums paid by the insured on the policy, plus compound interest 
ai the rate of 4% per annum from the date of the payment of each of said 
premiums to the date of death of the insured.’” 

“That the insured paid all premiums due thereon in the sum of $464.00, and 
an additional sum of $48.00; that under said clause plaintiff is entitled to recover 
the sum of $478.00, including interest at the rate of 4% annually. 

“That the plaintiff is entitled to recover of and from the defendant company 
benefits in the total sum of $3678.00.” 

A true copy of the policy sued on was attached to the amended complaint. 

The answer of the association contained specific denials, but admitted the 
execution and delivery of the policy and that the insured lost his life from 
accidental causes on July 19, 1934. It was alleged that the Ist day of July, 1934, 
was the last day to which premium had been paid in advance and that the 
policy expired by its own terms on that date, and that under the provisions of 
the insurance contract the association had the right to refuse to extend the 
insurance for any period of time beyond the period for which the premium had 
been paid in advance, and that it did refuse to insure for any additional period 
oi time beyond the Ist day of July, 1934. The association “denies that the 
defendant by its acts and conduct established a custom of receiving payments 
of premiums out of time; denies that it changed the method of payment from 
that provided in the policy; and denies that it waived its right to declare a 
forfeiture for the nonpayment of said premium on the Ist day of July, and 
specifically denies that said premium had been previously paid and, therefore, 
was not due and payable on said 1st day of July.” 

It was further pleaded that the following provisions of the policy presented 
a bar to recovery by the plaintiff: 

“The term of this policy begins at twelve o’clock noon, standard time, on 
date of issue * * * and ends at twelve o'clock noon on date renewal is due.” 

“ * * * The acceptance of any premium on this policy shall be optional with 
the Association, * * * ” 

On the trial of the case the plaintiff testified that she was present with her 
husband when the insurance was obtained and a liberal interpretation of part of 
her testimony made by her counsel was: 

“During the negotiations with the local agent, in which both insured and the 
plaintiff participated, it was discovered that the premiums were to be paid upon 
a specific date and that no days of grace were allowed; that if premiums were 
not paid on the date specified, the policy would lapse and insured would forfeit 
the insurance. They objected to that feature for the reason stated, that there 
might be times when insured would be out of employment and consequently be 
unable to meet premium payments on time. To obviate this objection, the agent 
recommended that they pay a full year’s premium in advance and then go on 
with quarterly premiums in the regular way, and by that means insured would 
always have his premiums paid-up far enough in advance to bridge him over 
any unforeseen inability to pay on time, and thus the insured was induced to 
pay the first year’s premium in advance and he elected to pay subsequent annual 
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premiums in quarterly installments, beginning on the first day of April, 1927, 
which was expiration date of the first quarter after the policy was issued. The 
payment of the first year’s premium in the sum of $74.00 was made to the agent 
and the policy was thereupon delivered to the insured.” 

The plaintiff also testified that as agent for her husband she continued to 
make quarterly payments upon the policy and never missed a payment up to and 
including the payment of April 1, 1934, which carried the insurance to July 1, 
1934. She nail that last payment by postal money order mailed by her to the 
branch office of the association at Little Rock, Arkansas, and it was there 
received and receipted for by the association. Mrs. Lyon also stated that she 
had complained to the local collecting agent of the association about his being 
out of the office and delaying her payments and that he had said to her: “Now, 
Mrs. Lyon, don’t you worry about that. Anybody that I know is good for 
these premiums I make out the receipt on the first of the month, anyway, and 
then when you are down town sometime, and I am in the office or it is con- 
venient, you can step in and pay me.” That she made the payments that way, 
paid them just any place she could catch him and at any time that it was 
convenient; that most of the time it would be the first of the month when the 
money would come; and that she would always take it and pay Mr. Hamilton. 
The question was put to her, “The question is, were you delayed and made your 
payment after the first of the month?” And she answered: “Yes, sir, several 
times.” 

On the Ist day of July, 1934, plaintiff appeared at the office of the collector 
for the association at Rogers, Arkansas, but was unable to find him then or at 
any time until July 5th when he told her to send the premium for the policy 
to Little Rock. She complied with his suggestion on the next day by mailing a 
money order in the correct amount to the association there. The association 
received the money order but mailed it back to the assured with the following 
letter : 


“Dear Mr. Lyon: 

“You will find enclosed the money order in the amount of $16.00 which you 
sent us to reinstate your policy #60J-20343, and we regret that it will not be 
possible for us to accept this payment as the Home Office did not send us an 
official receipt for you. 

“We note that you are past the age of sixty years, but we are today writing 
our Home Office, and asking if it will be possible to make an exception in your 
case, and allow vou to continue keeping your policy in force with the Thirty 
Day Elimination Endorsement attached. Kindly advise if you would desire to 
keep your policy in force if our Home Office will attach a Thirty Day Elim- 
ination Endorsement. This endorsement will mean that you will not be paid 
any benefits during the first thirty days of any period of disability, but should 
you be disable[d] over a long period of time, you would have the same protec- 
tion as you previously had starting on the 31st day. 

“Just as soon as we receive a reply from our Home Office, we will write 
you, and we are enclosing a self-addressed envelope for your convenience in 
advising us if you would desire to keep your policy in force with the endorse- 
ment attached.” 

When this letter from the association was delivered at her home, Mrs. Lyon 
was away on a visit and on her return home word came to her of her husband’s 
death before she opened the letter. Mrs. Lyon produced and the court received 
in evidence all of the quarterly premium recipts which had been issued by the 
association except one for the last quarter of 1927 and one of the first quarter 
of 1929. For both of these Mrs. Lyon had her canceled checks in the amount 
oi $16 each paid to the agent of the association. Each of the receipts issued by 
the association contained the declaration that the “payment of this premium 
1eceipted for * * * keeps your policy in continuous effect * * * until 12 o’clock 
noon standard time [of a day specified exactly three months later than the 
receipt date] at which time another payment will be due.” 

Mrs. Lyon was the sole witness. Upon the conclusion of her testimony 
the association indicated that it did not desire to put on any evidence but moved 
for an instructed verdict in its favor. The motion was overruled and exceptions 
to the ruling were preserved. There was a verdict for the plaintiff under the 
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court’s direction and judgment thereon, and upon this appeal the contentions 
are presented: 

(1) That ‘the insurance involved was term insurance only for the term for 
which premium was paid in advance; that acceptance of any premium was 
optional with the association and it exercised its option and rejected the premium 
tendered after July 1, 1934. And (2) that there was no competent or substan- 
tral evidence to sustain plaintiff’s allegation ‘that the insured had paid all 
premiums and kept the policy im force and effect at the time of death. 

{1] 2. It is not contended that the sick benefit provisions of the policy in 
suit which prevent the association from canceling the insurance during any 
period of disability of the insured are applicable to the situation here presented. 
Here the claim is solely for the amounts payable under the policy for accidental 
death. But counsel for plaintiff points to the provisions of the policy whereby 
the amounts payable for accidental death are substantially increased upon each 
year’s renewal of the policy after the first year’s premium has been paid. If 
such accidental death occurs during the first year while the policy is in force, 
ouly $2000 is payable, but annual increase of $200 per year promised until the 
amount of insurance for accidental death reaches $4000 after twenty full years’ 
premiums have been paid, and thereafter the accidental death benefit of $4000 
may be continued at a small yearly cost. Furthermore, a rider upon the policy 
promises that after the policy has been in force one year an additional amount 
equal to all the premiums that have been paid plus compound interest thereon, 
Shall be.added to the amount of insurance for accidental death otherwise pro- 
vided in the policy. 

It has been ably contended that these provisions of the policy worked such a 
cliange in the insurance that it ceased to be term insurance and became in effect 
assimilated to life time insurance, terminable like life imsurance only upon 
notice for failure to pay premiums after full opportunity to pay had been given. 
It is argued that under these provisions an insured builds up an _ increasing 
interest of value in the policy and that it would be harsh to let him be deprived 
oi such increase at the option of the association. But we are not rsuaded 
that the promise to make the additions to the accidental death benefits if the 
policy should be continued, changes the nature of the insurance. It is observed 
that the increases in the amounts promised by the policy do not apply to the 
numerous other hazards covered but only to loss by accidental death, and it 
is not contended that the increase would cause the insurance to become unprofit- 
able to the association or that there was any fraud in the transaction. The 
practice of including similar promises in accident insurance policies is not 
uncommon’ and we are not cited to any case which supports the contention that 
such increase of benefits works a change in the nature of the insurance. The 
policy very clearly provides that its term begins at 12 o’clock noon on the date of 
issue and ends at 12 o’clock noon on date renewal is due, and each and every 
receipt issued to and accepted and retained by the insured reiterated that 
the payment receipted for kept the insurance in force until 12 o'clock noon of 
the specifically named first day of the next quarter. And the declaration of the 
clause (c) of the policy that “the acceptance of any premium on this policy shall 
be optional with the association,” is equally unequivocal (notwithstanding other 
provisions found in the same clause.) We think the terms of the policy 
reserved to the association the right to refuse renewal of the policy on July 1, 
1934. 

[2,5] 2. As to the claim that the policy was paid up to the time of death. 
We consider first Mrs. Lyén’s testimony concerning the oral agreement between 
her deceased ‘husband and the agent of the association, also deceased, at the time 
of the trial. By the terms of that oral agreement the association was to receive 
from the insured and keep a sum equal to three quarterly premiums ($48), and 
if at any time thereafter Mr. Lyon should fail to pay any quarterly payment the 
association was to apply $16 out of the $48 to such payment and so keep the 
insurance in effect. 

We observe that the policy provided: “This policy * * * contains the entire 
contract of insurance,” and “no agent has authority to change this policy or to 


“The acceptance of any geyiom on this policy shall be optional with the Association, and 


should the premium provided for herein be insufficient to meet the requirements of this policy, 
the Association may call for the difference as required.” 





Acc.] Mutual Ben. Health & Accident Ass’n v. Lyon 495 


waive any of its provisions. No change in this policy shall be valid unless 
approved by an executive officer of the association and such approval be endorsed 
hereon.” 

We think it clear that Mrs. Lyon’s testimony as to her husband’s oral 
arrangement with the deceased agent of the association was incompetent to 
change or exténd’ the ‘insurance contract sued on. The term character of the 
insurance and its expiration dates were definitely’ fixed by the policy’ and by the 
renewal receipts issued to and retained by the insured every three months for 
more than seven years. ‘The | policy provisions prevent recovery upon oral 
testimony of agreement with the local agent that the insurance was not to end as 
prescribed in the policy at “noon on the date renewal was due,” or that the 
association was to continue the insurance contrary to the option reserved to it 
by the policy. Gill v. Mutual Life Insurance Co., 8 Cir., 63 F.2d ‘967, loc. cit. 
970, 971; Kitheart v. Metropolitan Life Insurance Co., 8 Cir., 88 F.2d 407, loc. 
cit. 410. 


In the latter case the court said: “The contract between plaintiff and 
defendant upon which the law action was predicated was a written contract, and 
what might have been said to plaintiff by a mere solicitor would not have been 
binding upon the insurance company in the face of the provisions in its policy.” 
The court held that provisions similar to those in the policy at bar constituted 
“a direct limitation upon the-authority of any soliciging agent to bind the company 
by oral conversations outside of the written terms of the policy and the application.” 
Mutual Life Insurance Co. of New York y. Hilton-Green, 244 US. 613, 36 S.Ct. 
676, 60 L.Ed. 1202; New York Life Insurance Co. v. Fletcher, 117 U.S. 519, 6 
S.Ct. 837, 29 L.Ed. 934: New Yerk Life Insurance Co. v. McCreary, 8 Cir., 60 
F.2d 355. 

[4] But the plaintiff also put reliance upon a ‘provision of the policy 
itself referred to as “additional provision (C).” That is the onlv clause of the 
policy which indicates the price at which the insurance was issued and in which 
the amount/of the premium required to be paid is set forth. It reads: 

“(c) The copy of the application indorsed hereon is hereby made a part of 
this contract and this policy is issued in consideration of the statements made by 
the Insured in the application and the payment in advance of ($74.00) Dollars 
the first year; and the payment in advance of premiums of ($64.00) Dollars 
annually or ($16.00) Dollars quarterly thereafter, beginning with April 1, 1927, 
is required to keep this policy in continuous effect. If anv such dues be unpaid 
at the office of the Association in Omaha, Nebraska. this policv shall terminate on 
the day such payment is due. The mailing of notice to the Insured at least 
fifteen days prior to the date they are due shall constitute legal notice of dues.” 

On casual inspection the reference in the clause to the “payment in advance 
of $74.00” might seem to imply an acknowledgment by the association that it had 
received a payment in advance for a year in the said sum of $74, but more careful 
consideration of the. contract convinces that the association did not intend to and 
did not declare or acknowledge anywhere in the writing that it had actually 
received such sum or that it had received a vear’s premium. The meaning of 
the words of the policy taken in connection with the application for the policy 
is that the insurance was navable in advance and that the rate:was $74 ner 
annum for the first vear and $64 per annum thereafter: that the ‘insured elected 
to pay for the insurance in payments of $16 per quarter and that the date April 
1, 1927, written into the form was the date unon which the first paid up term 
expired and when the first renewal was due. The declaration of the application 
that the premium for the policv was $16 quarterlv, taken with the provision of the 
clause (c) that pavment of $16 quarterly beginning with April 1, 1927, was 
required to keep the policy in effect, and with the statement in the» aplication 
that the premium was pavable quarterly manifest the intent of the parties to 
contract for insurance on the quarterly payment plan. The insured began 
making quarterly payments of $16 immediately before the date April 1, 1927, 
and kept them up each quarter for years, and that is what the parties meant 
and intended should be done. 


fa eee 
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The policy evidenced a contract of term insurance which the association 
had a right to discontinue at any date when renewal was due. By its letter 
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refusing a renewal receipt and returning the postal money order it did terminate 
the policy. The proposal to enter into a different contract was not acted upon. 
The term of insurance was ended prior to the accident. 

Reversed and remanded. 


MUTUAL BEN. HEALTH & ACCIDENT ASS’N v. BOWMAN. No. 16923. 
Circuit Court of Appeals, Eighth Circuit. March 15, 1938. 
Rehearing Denied April 20, 1938. 


96 Federal Reporter (2d) 7. 
3. ATTORNEY’S FEES. 

Where accident policy was a New Mexico contract, that policy, in suit 
thereon in Nebraska, was not subject to Nebraska statute allowing attorney 
fees. Comp.St.Neb.1929, § 44-346. 

(For other cases, see Insurance, Dec. Dig. § 602.) 


4. AERONAUTICS. 

An insured farmer who had never acted as an airplane pilot or mechanic, 
but who had purchased airplane for his son and had taken title in his own 
name, was not “participating in aeronautics,” within exception stated in accident 
policy, at time of his death occurring while he was flying in the plane which 
son was piloting and which crashed in course of trip. 


(For other cases, see Insurance, Dec. Dig. § 452.) 


Appeal from the District Court of the United States for the District of 
Nebraska; James A. Donohoe, Judge. 

Action by Lena Bowman against the Mutual Benefit Health & Accident 
Association to recover on an accident insurance policy. Judgment for plaintiff, 
aud defendant appeals. 

Case remanded, with instructions. 

Philip E. Horan, of Omaha, Neb. (G. J. Cleary and V. J. Skutt, both of 
Omaha, Neb., on the brief), for appellant. 

Hird Stryker, of Omaha, Neb. (Robert E. Cunningham, on the brief), for 
appellee. 

Before Stone, Sanborn, and Woodbrough, Circuit Judges. . 

Stone, Circuit Judge. 

Appellee (a citizen of New Mexico) brought this action in the District Court 
of Nebraska against appellant. (a citizen and resident of Nebraska) to recover 
on an accident insurance policy for the death of Frank D. Bowman, the insured. 
Jury was waived and the evidence stipulated. From a judgment for $3,126.58, 
this appeal is brought by the insurer. 

Two issues are presented here. The first issue is whether the amount 
necessary for federal jurisdiction is involved. The policy provided for a prin- 
cipal sum payment of $2,000 and “an amount equal to all the premiums paid by 
the Insured on this policy, plus compound interest at the rate of 4% per annum 
fram the date of the payment of each of said premiums to the date of loss of 
life of the Insured.” The amount of premium recovery under this provision 
was $526.58. The total recovery under the policy was, thus, $2,526.58. The 
petition sought, also, recovery of attorney’s fees of $600 in accordance with 
section 44-346, Compiled Statutes of Nebraska 1929.* 


There is no dispute as to the two items of recovery on the policy, which 
total $2,526.58, nor as to the amount of the counsel fees pleaded. The conten- 
tion is that no counsel fees are recoverable, under the above statute, in this 
case because this policy is a New Mexico contract and no such fees are author- 
ized under the law of that state. 


In Simecek v. United States National Bank of Omaha, 8 Cir., 91 F.2d 214, 
217, this court stated: 


1This section is as follows: 

_ “Insurance, Action, Attorney's Fee. In all cases where the beneficiary, or other person 
entitled thereto, brings an action at law upon any policy of life, accident, liability, sickness, 
uaranty, fidelity or other insurance of a similar nature, or upon any certificate issued by 2 
taternal beneficiary association, against any company, person or association doing business in 
this state, the court, upon rendering judgment against such com any, person or association, 
shall allow the plaintiff a reasonable sum as an attorney's fee in addition to the amount of his 
recovery, to be taxed as part of the costs, and if such cause is appealed the appellate court 
shall likewise allow a reasonable sum as an attorney’s fee for the appellate proceedings.” 





auc owTr” 
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[1] “With respect to federal jurisdiction, the fact that the claim may 
ultimately be held bad is immaterial. The Fair v. Kohler Die Co., 228 U.S. 22, 
25, 33 S.Ct. 410, 57 L.Ed. 716. Except where it appears that part of the claim 
is fictitious and inserted for the purpose of invoking jurisdiction of the court, 
Nathan v, Rock Springs Distilling Co,, 6 Cir., 10 F.2d 268, the amount in con- 
troversy is determined by that actually claimed in the petition and not by the 
amount the plaintiff may ultimately recover. Barry v. Edmunds, 116 U.S. 550, 
560, 6 S.Ct. 501, 29 L.Ed. 729.” 

[2] That statement rules this issue here (also, see, St. Paul Mercury Indem. 
nity Co. v. Red Cab Co., 58 S.Ct. 586, 82 L.Ed. ——, decided February 28, 1938). 
There is, here, no room to hold that the inclusion of the attorney fee in this 
petition was either fictitious or in bad faith. The above quotation contains the 
citation of Nathan v. Rock Springs Distilling Co., 6 Cir., 10 F.2d 268, which 
involved inclusion of an attorney’s fees, under a Kentucky statute, to make the 
federal jurisdictional amount. Therein, the court stated (at page 269 of 10 F.2d): 

“Without intending in any way to express an opinion upon the plaintiff’s 
right to recover attorney fees in this action, we are nevertheless of the opinion 
that his claim in that respect is not fictitious, and not made in bad faith, but, 
on the contrary, he is fairly entitled to present that question for judicial 
determination, and for that reason the amount of that claim should be included 
in determining the amount in controversy.” 

[3] From the pleadings here (particularly the petition) it did not appear 
that the policy here was a New Mexico contract or that the Nebraska statute 
was inapplicable for any reason. That did not become evident until trial upon 
the merits. Upon the pleadings (particularly the petition), the allegations as 
to recovery of counsel fees were not unsubstantial nor is there any claim or 
basis for claim that such were made in bad faith. In this situation, the juris- 
diction is secure even though the recovery of attorney fees be denied. Levering 
& Garrigues Co. v. Morrin, 289 U.S. 103, 105, 53 S.Ct. 549, 550, 77 L.Ed. 1062. 
While there are facts in this case not unlike those in AStna Life Ins. Co. v. 
Dunken, 266 U.S. 389, 45 S.Ct. 129, 69 L.Ed. 342, yet that case is controlling 
here because the facts leave no doubt that this policy is a contract made in 
New Mexico and, therefore, not subject to the Nebraska statute allowing attor- 
ney fees. Since the amount here allowed for counsel fees is definitely ascertain- 
able, the judgment can be reduced by that sum ($600) without necessity for a 
new trial. 

[4] The second issue here is the contention of appellant that the accident 
causing the death of Mr. Bowman resulted “while participating in aeronautics,” 
which was an exception expressed in the policy. An outline of the facts as to 
this issue are as follows. Insured was a farmer. He was not an airplane pilot 
or mechanic and had never acted as such. His son was a commercial airplane 
pilot and also conducted an airplane school. The son negotiated the purchase 
of a plane located at Blackwell, Okl. Insured paid for the plane and intended it 
as a gift to his son to be used in the business of the son. Insured took title 
in his own name to-the plane. This was designed to protect the son from the 
possible consequences of a damage suit. Prior to this, three other planes had 
been placed in the name of insured for the same purpose of avoiding the con- 
sequences of an unfavorable outcome in the above damage suit which might 
result in execution levy on the property of the partnership. These three planes 
were used at El Paso, Tex., in the business of the son and a partner, A. E. 
Johnson, and they constituted the capital contributed by the son to this partner- 
ship business. Insured went with his son to Blackwell where the plane was 
delivered. The plane was a cabin plane with two seats—one for the pilot and 
one for a passenger. From Blackwell, insured and his son flew to Wichita, Kan., 
and the next day the two were killed while on the way from Wichita to El Paso. 
The son was found in the pilot seat and insured in the passenger seat. 

_ We think the above situation does not show that insured was “participating 
in aeronautics” at the time of the accident. His only connection with aeronau- 
tics was to buy this plane for his son to be used in the son’s business. He was, 
as to aeronautics, only a passenger when killed. This case is ruled by Gregory . 
v. Mutual Life Ins. Co. of New York, 8 Cir., 78 F.2d 522 (certiorari denied 296 
U.S. 635, 56 S.Ct. 157, 80 L.Ed. 451), decided by this court. Also, see, Sulzbacher 
v. Continental Casualty Co., 8 Cir., 88 F.2d 122, 124. 
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The case is remanded, with instructions to set aside the judgment for 

$3,126.58 and enter, in lieu thereof, judgment for $2,526.58. 
On Petition for Rehearing. 

Appellant has filed a petition for rehearing in which it urges two matters 
concerning the opinion of this court of March 15, 1938. 

One matter is that the court erroneously determined that the insured was 
not, at the time of the accident, “participating in aeronautics” within the mean- 
ing of the policy of insurance here in suit. We deem this contention unsound. 

The second matter is that the court erroneously held that attorney fees for 
prosecution of this action were recoverable by plaintiff (appellee). This con- 
tention is well taken. However, no rehearing is necessary as the error can be 
corrected by modification of the opinion. The opinion is modified in the two 
respects following: 

1. The paragraph: “What has been said above is sufficient to sustain the 
jurisdiction here attacked. However, another reason is that, even if this con- 
tract be regarded as a New Mexico contract, yet attorney’s fees are recoverable 
under the above Nebraska statute in this action. Missouri State Life Ins. Co. 
v. Jones, 290 U.S. 199, 202, 54 S.Ct. 133, 78 L.Ed. 267; Sioux County v. National 
Surety Co., 276 U.S. 238, 241-244, 48 S.Ct. 239, 72 L.Ed. 547,” ‘is withdrawn. 

In place thereof, is substituted the following: “From the pleadings here 
(particularly the petition) it did not appear that the policy here was a New 
Mexico contract or that the Nebraska statute was inapplicable for any reason. 
That did not become evident until trial upon the merits. Upon the pleadings 
(particularly the petition), the allegations as to recovery of counsel fees were 
not unsubstantial nor is there any claim or basis for claim that such were made 
in bad faith. In this situation, the jurisdiction is secure even though the recovery 
cf attorney fees be denied. Levering & Garrigues Co. v. Morrin, 289 U.S. 103, 
105, 53 S.Ct. 549, 550, 77 L.Ed. 1062. While there are facts in this case not like 
those in A&Stna Life Ins. Co. v. Dunken, 266 U.S. 389, 45 S.Ct. 129, 69 L.Ed. 342, 
yet that case is controlling here because the facts leave no doubt that this 
policy is a contract made in New Mexico and, therefore, not subject to the 
Nebraska statute allowing attorney fees. Since the amount here allowed for 
counsel fees is definitely ascertainable, the judgment can be reduced by that 
sum ($600.00) without necessity for a new trial.” 

2. The concluding sentence of the opinion: “The judgment is affirmed,” is 
stricken, and in place thereof is substituted the following: “The case is remanded 
with instructions to set aside the judgment for $3,126.58 and ester, in lieu 
thereof, judgment for $2,526.58.” 

Except for the above modifications in the opinion, the petition for rehearing 
is denied. 


DAVIS v. MUTUAL BEN. HEALTH & ACCIDENT ASS'N. No. 8723. 
Circuit Court of Appeals, Fifth Circuit. April 25, 1938. 
96 Federal Reporter (2d) 165. 
1. DELIVERY. 


Where application for health and accident policy provided that there should be 
no insurance until application was accepted by insurer and policy was accepted by 
insured while in good health, and a different policy from that applied for was 
sent to branch office with intention to induce appellant to accept it, but, before 
policy was presented, applicant was killed in manner authorizing recovery under 
policy applied for, insurer was not estopped to deny that it had delivered policy 
applied tor because in reply to applicant’s letter inquiring about policy insurer stated 
that some error had been made and assured applicant that “it will be taken care 
of to your satisfaction,” since no agreement was ever reached. 

(For other cases, see Insurance, Dec. Dig. § 141[1].) 

2. ACCEPTANCE. 

Where application for health and accident policy provided that there should be 
no insurance until application was accepted by insurer and policy was accepted by 
insured while in good health, and a different policy from that applied for was sent 
to branch office with intention to induce applicant to accept it and, before policy 
was presented, applicant was killed in manner authorizing recovery under policy 
applied for, insurer was not liable on ground that agent agreed that applicant was 
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insured under policy applied for from date of application, because writing signed 
by agent and accepted by applicant stated that money paid on that day “pays your 
insurance from date on which policy is issued and delivered,” and, should insurer 
decline to issue insurance applied for, agent agreed “to return the above sum.” 

(For other cases, see Insurance, Dec. Dig. § 141[3].) 

Appeal from the District Court of the United States for the Southern District 
of Florida; Alexander Akerman, Judge. 

Action by Rosina C. Davis against the Mutual Benefit Health & Accident Asso- 
ciation to recover on a health and accident policy wherein the defendant filed a 
demurrer. From a judgment for defendant, plaintiff appeals. 

Affirmed. 

E. C. Johnson, of Tampa, Fla., for appellant. 

R. W. Shackleford, of Tampa, Fla., for appellee. 

Before Sibley, Hutcheson, and Holmes, Circuit Judges. 

Srptey, Circuit Judge. 

This appeal is from the dismissal on demurrer of one count of appellant’s suit 
concerning a health and accident insurance and a judgment against her on the other 
count after overruling her demurrer to pleas thereto and ther refusing to reply 
to them. 


[1] The count which was stricken on demurrer alleges that E. F. Davis, plain- 
tiff-appellant’s deceased husband, applied in writing for a policy and exhibited the 
application containing this: “Do you agree that this application shall not be binding 
upon the Association until accepted by the Association, nor until policy is accepted 
by the insured while in good health and free from injury? Yes”; that a sum of 
money was paid and a receipt given which said: “Should the Company decline 
to issue the insurance applied for, I do hereby agree to return the above sum to 
said applicant,” signed by the insurance agent. The receipt further stated: “This 
pays your insurance from date on which policy is issued and delivered until Dec. 
Ist, 1931”; that the application and money were sent to the home office in another 
state on August 27, 1931; that on September 5th her husband wrote the home office 
a letter which stated the making of the application and payment of the deposit, 
and continued: “I have never received your policy or heard any more from your 
representative. I think you have had ample time to either forward my policy 
or reject the application and forward me my deposit”; that this was answered 
by a letter which stated that some error kad occurred, as the association had no 
record of receiving the application, and that his letter was being forwarded to 
the branch office for attention and concluded: “Assuring you that it will be taken 
care of to your satisfaction, we are”; that in fact the application had been received 
and a different policy from that applied for was issued and sent the branch office 
two days later, on September 11th, with the intention that an effort should be 
made to get applicant to accept it; but that before it was presented to him he on 
September 15th was killed in a manner that entitled her to recover under the policy 
first applied for. It was alleged that her husband, because of the association’s 
false letter, relied on its handling the matter to his satisfaction and did not get 
other insurance as he could and woyld otherwise have done. It was thereupon 
averred that the association was estopped to deny that it had accepted the applica- 
tion and delivered the policy as applied for. 

Recovery is thus sought on a policy which the association never issued or 
agreed to issue, and which the insured never accepted, although the application 
stated that it should not be binding until the policy was issued and accepted by 
the insured while in good health and free from injury. It is made clear that 
the association refused to issue the policy applied for but hoped to get the insured 
to take another kind. No agreement was ever reached. There is no basis for a 
contract by estoppel. The association did nothing to lead Davis to believe he 
was insured. Its only representation of fact was: “Evidently some error has 
occurred, as we have no record of having received it,” meaning evidently his 
application. That would not justify him in thinking he was insured. The promise 
which followed: “It will be taken care of to your satisfaction,” in connection with 
his letter, could mean only that the association would either give him a policy or 
return his money as he had demanded. If, as is argued, retention of premium 
money for a long time in silence may sometimes authorize an inference of accept- 
ance of an application and give a right to have the policy, such an inference could 
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not be reached here because the time was not unreasonably long; the whole 
premium had not been paid; the association was not silent, but was saying that 
it had not acted and promising an early decision. There was no insurance by 
estoppel. 

[2] The other count alleged that the agent in taking the application had agreed 
for the association that, in consideration of the money paid, Davis was insured 
under the form of policy applied for from that date, and that the policy would 
in due course be delivered to him. The same application form and receipt for 
money above set forth was exhibited. Death while the oral agreement was of 
force is alleged. The pleas, demurrer to which was overruled, set up the written 
agreement contained in the application that there should be no insurance unless 
and until the application was accepted by the association and the policy by the 

insured; that the insured followed an occupation which made him ineligible to 
insurance under the form of policy applied for, and his application was in his 
lifetime rejected but another policy at a higher premium and: with less benefits 
was issued to be offered to him, but Davis died before it was presented. It was 
also pleaded that the terms of the application put Davis on notice that the soliciting 
agent had no power to make a parol contract of insurance and estopped Davis 
from so claiming. 

The authority of the agent to make a contract for the association is very doubt- 
fully alleged in this count. Perhaps, however, under the liberal rule as to pleading 
a contract made through an agent announced in Pacific Mutual Ins. Co. v. Barton, 
5 Cir., 50 F.2d 362, the count as to this point is sufficient to prevent visitation upon 
it of the demurrer to the pleas. But, aside from the question of the authority 
of the agent, the general question remains: Do the facts asserted in the count and 
undenied by the San. in connection with the untraversed facts stated in the pleas, 
make a case for recovery? Do they show that there was a present insurance 
undertaken for the money paid, or not? The declaration says that in consideration 
of the money paid on July 5s, 1931, the agent agreed (orally, as the briefs concede) 
that Davis was protected and insured as under form 52 policy from that date until 
December 1, 1931. The writing issued and signed by the agent and accepted by 
Davis says that the same money paid on the same day “pays your insurance from 
date on which policy is issued and delivered until Dec, Ist, 1931,” and “Should 
the Company decline to issue the insurance applied for, I do hereby agree to 
return the above sum.” No fraud or mistake is pleaded. We must take the exhib- 
ited writings, which are expressly made a part of the declaration, as stating the 
true contract. Money to be held until a policy is issued and delivered, and to pay 
insurance.from that date until December Ist, and if none is issued and delivered 
to be returned intact, cannot be considered as paid for ad interim insurance. The 
receipt, confirmed by the agreement in the written application, is not a mere receipt 
for money, but embodies a contract about its disposition. It must be taken when 
unattacked as the whole agreement of the parties on the subject, and it does not 
support the plaintiff’s case. 

Judgment affirmed. 


HARTLINE v. MUTUAL BENEFIT HEALTH & ACCIDENT ASS'N. 
No. 8743. 
Circuit Court of Appeals, Fifth Circuit. April 25, 1938. 
96 Federal Reporter (2d) 174. 
2. ORAL CONTRACT. 

Where agent, who had express authority from insurer only to solicit appli- 
cations for health and accident insurance, was furnished with pamphlets an 
blank applications and receipts for premiums which described agent as “Solic- 
iting Agent” and which showed that acceptance of applications by insurer’s home 
office was required, agent had no “apparent authority” to make oral contract for 
accident insurance, and such contract would not be binding on insurer, notwith- 
standing acceptance of premium by agent, and notwithstanding statute making 
one who accepts premium or makes contract of insurance for insurance company 
the agent of such company. Comp.Gen.Laws Fla.1927, § 6207. 

(For other cases, see Insurance, Dec. Dig. § 131[2].) 

3. AGENCY. 


A statute making one who accepts premium or makes contract of insurance 
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for insyrance company the agent of such company does not, either prima facie 
or conclusively, make a soliciting agent a contracting agent. Comp.Gen.Laws 
Fla. 1927, § 6207. © 

(For other cases, see Insurance, Dec. Dig. § 129.) 
4. ESTOPPEL. 

In action on oral contract of accident insurance allegedly made by insurer’s 
agent, evidence that insurer’s district manager knew that agents customarily 
told applicants accident provisions of policy became effective when application 
was signed and premium was paid was inadmissible, in absence of showing as to 
whether district manager so far represented insurer as to estop insurer by his 


knowledge or as to whether he could have bound insurer by authorizing agents’ 
practice. F 

(For other cases, see Insurance, Dec. Dig. § 129.) 

Appeal from the District Court of the United States for the Southern 
District of Florida; Alexander Akerman, Judge. 

Action on an oral contract of accident insurance by Grace Hartline against 
the Mutual Benefit Health & Accident Association. From a judgment for 
defendant, plaintiff appeals. 

Affirmed. 

E. C. Johnson, of Tampa, Fla., for appellant. 

R. W. Shackleford, of Tampa, Fla., for appellee. 

Before Sibley, Hutcheson, and Holmes, Circuit Judges. 

StsLey, Circuit Judge. 

The same parties were before us touching the same transaction of health and 
accident insurance in Hartline v. Mutual Benefit Health & Accident Association, 
5 Cir. 84 F. 2d 21, 23. It was there held that no contract of insurance was 
effected by action at the home office, and that the allegations of an oral contract 
with the agent who solicited the insurance were insufficient because of confusion 
in them on the point of his authority. After holding that the forms furnished 
the agent by the association did not show authority to contract and that the 
agent’s assertion of authority would not prove it, we concluded: “But oral con- 
tracts of insurance are valid in Florida, and we desire to leave the matter open 
for a better suit if a cas¢ can be truthfully alleged of an ad interim or a final 
contract of insurance orally made by due authority of the association and in force 
at insured’s death.” The present suit was brought accordingly. On a trial, 
proof of what was done and said was excluded on the ground that there was no 
sufficient evidence that the agent of the association, Clements, had authority to 
contract, and a verdict was directed for the defendant. 

The evidence showed the same written application signed by Hartline, and 
premium receipts signed by Clements, which were described in our previous 
opinion. Clements testified in behalf of the plaintiff that he was a soliciting 
agent of the association, furnished with blank forms for applications and for 
premium receipts, and with pamphlets descriptive of various policies. He had 
no policy blanks. “I was authorized to receive applications for accident insurance 
and for sick and health insurance. My instructions were to write the applications 
and collect the first payment and turn the net in to the Company. The first 
payment would cover approximately three months. * * * I was authorized to 
fill in the blanks of the application forms. * * * I was furnished with blank 
receipts to be given when I took money from applicants for insurance.” The 
application form which Hartline signed contained this: “Do you agree that this 
application shall not be binding upon the Association until accepted by the Asso- 
ciation, nor until policy is accepted by the insured while in good health and 
free from injury? Yes.” Attached to the application is a form of recommendation 
for signature by the “Soliciting Agent” and executed by Clements; and one for 
signature by the “General Agent” signed by C. B. Pepper. The premium receipt 
form said: “Received of —— — an application for a policy in the Mutual 
Benefit Health and Accident Association and $————. Should the Company 
decline to issue the insurance applied for, I do hereby agree to return the above 
sum to said applicant. -——————— Agent. This pays your insurance from 
date on which policy is issued and delivered until , 19—. Read other side . 
of this receipt.” On the other side is printed: “You should receive notice within 
ten days from this date that your application has been received at our Omaha 
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office. If it does not reach you within that time please notify us. Mutual 
Benefit and Accident Association, Faidley Building, Omaha, Nebraska.” 

[1,2] There is thus no proof of express authority in Clements to make any 
contract of insurance, oral or written. He makes himself out only a soliciting 
agent to get applications. Nor is there proof of ostensible or apparent authority. 
The Florida court has well defined it thus: “Apparent authority is such as the 
principal knowingly permits the agent to assume or which he holds the agent out 
as possessing.” Fidelity & Casualty Co. v. Morrison Construction Co., 116 Fla. 
66, 156 So. 385, 387. There is here no proof at all that the association knew that 
Clements had ever assumed the authority of making oral contracts of insurance. 
The blanks he was given do not hold him out as having it. They all indicate 
that he as soliciting agent might take and recommend applications which were 
not to be effective until a policy was issued and accepted, and that the money 
he might collect was to be held t&tatively and returned if the insurance was 
not undertaken by the association, but if granted to be pay for the insurance 
from the date of the issuance and delivery of the policy to a stated day. While 
they do not say that he has no other authority, this is all they hold him out as 
having. There is not enough to show that he is a contracting as well as a 
soliciting agent. The difference is wide and familiar in all sorts of businesses, 
and especially well marked in the business of insurance. Maryland Casualty 
Co. v. Seay, 5 Cir., 56 F.2d 322. 

[3] But there is cited a statute of Florida, Comp.Gen.Stats. of 1927, § 
6207, which declares: “Any person or firm in this State, who * * * receives 
or receipts for money from other persons to be transmitted to any such company 
* * * for a policy of insurance, or any renewal thereof, although such policy of 
insurance is not signed by him or them, as agent or representative of such company, 
* * * or who in anywise directly or indirectly makes or causes to he made, any 
contract of insurance for or on account of such insurance company, * * * shall 
be deemed to all intents and purposes an agent or representative of such company.” 
The statute was held to make a fire insurance broker the agent of the insurance 
company so as to affect it -with the results of notice to him while placing the 
insurance. American Fire Ins. Co. v. King Lumber Co., 74 Fla. 130, 77 So. 168, 
affirmed 250 U.S. 2, 39 S.Ct. 431, 63 L.Ed 819. But in Mutual Life Ins. Co. 
v. Hilton-Green, 241 U.S. 613, 36 S.Ct. 676, 60 L.Ed. 1202, it was held that the 
statute did not fix the scope of the agent’s authority as between the company and 
third parties, nor raise special agents with limited authority into general ones 
with unlimited power. This court has several times held it does not give one 
whom it declares shall be deemed the agent of the insurance company powers 
which were known to be denied him. See Pacific Mutual Ins. Co. v. Barton, 
5 Cir. 50 F.2d 362, at page 365. The Supreme Court of Florida, in applying 
another statute which it said was similar and ought to be construed similarily. 
cited with approval all these cases, and after elaborate consideration and recon- 
sideration held: “The relationship, or status, of agency is not only prima facie. 
but conclusively, fixed by the statute. But the scope and extent of the authority 
of such agents between the company and third persons is not so conclusively 
fixed by the statute itself as to fasten irrebuttable liability on the company for any 
bond or agreement the agent may sign, from the mere fact that he does sign 
it.” Parsons v. Federal Realty Corporation, 105 Fla. 105, 143 So. 912, 920, 88 
A.L.R. 275. The agent there concerned had authority to sign bonds, but not 
for so large an amount. The limitation was held to be known to the obligee and 
the bond held void. In Fidelity & Casualty Co. v. Morrison Const. Co., 116 
Fla. 66, 156 So. 385, it was asserted that where the statute applied the burden was 
on the company to establish the limitation on the agent’s authority, and that the 
obligee was cognizant of it or put on inquiry. But here again the agent in fact 
had authoritv to contract, with a limitation as to amount. The limitation being 
unknown to the obligee. the contract was upheld. In the case before us Clements 
appears to be a soliciting agent without any power to contract at all. It is 
not a case of a secret limitation on an agent’s power, but of the total absence 
of power of the kind he is said to have attempted to use. We are unwilling to hold 
that the statute either prima facie or conclusively turns a soliciting agent into a 
contracting agent. 

14.5] Evidence was offered and rejected that the agents of the association 
working out of the office of Mr. Pepper, the district manager at Tampa, Fla 
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customarily stated to applicants that on signing the applications and paying the 
premium the accident provisions of the policy went into effect, and that Mr. Pepper 
knew this. The offered evidence was not admissible. It seems to be merely the 
expression of an incorrect opinion by the agents. Whether Mr. Pepper so far 
represented the company as to estop it by his knowledge of a false statement, or 
whether he could have bound the association by authorizing it, does not appear. 
The association therefore is not presented as holding out the agents, including 
Clements, as authorized to contract for immediate insurance. Agents cannot 
create ostensible authority by saying things which are totally outside their 
actual authority and which are unknown to their principal. 
Judgment affirmed. 


COHN v. TRAVELERS PROTECTIVE ASS’N OF AMERICA. No. 996. 
District Court, S. D. Iowa, Central Division. Jan. 7, 1938. 
22 Federal Supplement 677. 
1, LIMITATION. 

Under certificate providing for payment of $5,000 for accidental death, subject 
to conditiohs of insurer’s. constitution, and providing that insurer’s constitution 
should be part of the insurance contract, and under application for certificate, 
providing that benefits should be those which were provided in constitution when 
accident occurred, recovery for insured’s death while over 70 years old was limited 
to $2,500 by amendment of constitution so providing. 


(For other cases, see Insurance, Dec. Dig. § 529.) 


Action by Bessie Cohn against the Travelers Protective Association of America 
on a certificate insuring against accidental aeath or disability. On plaintiff’s motion 
for judgment for $5,000, with interest and costs, and on defendant’s motion for 
judgment on its prior offer to confess judgmgnt for $2,500, with interest and costs 
to the date of the offer. 

Plaintiff's motion overruled, defendant’s motion sustained, and judgment 
rendered against plaintiff for costs subsequent to the date of defendant’s offer to 
confess, judgment. 

The above-entitled action came on for hearing on its merits in open court 
at Des Moines, Iowa, on December 6, 1937; a jury was waived, evidence was 
introduced, being mostly by stipulation, and by agreement of the parties was 
submitted for decision by the trial court upon written briefs to be filed by Decem- 
ber 20, 1937. Said briefs have been so filed and considered by the court. 

Plaintiff duly filed on December 20, 1937, requested findings of fact and conclu- 
sions of law, and said facts so requested, in so far as they are inconsistent with 
the stipulated findings of fact, and the requested conclusions of law, are overruled, 
and plaintiff excepts. 

At the close of all the evidence, plaintiff moved for a judgment in her favor 
for the sum of $5,000, with interest from October 20, 1936, and costs, and said 
motion is overruled, and plaintiff excepts. 

At the close of all the evidence the defendant moved that the court find for 
the defendant and that judgment be entered in accordance with its offer to confess 
judgment dated October 4, 1937, and said motion is sustained, and plaintiff excepts. 
Merrill B. Oransky and Ralph N. Lynch, both of Des Moines, Iowa, for plain- 
tiffs. 

Lehmann, Hurlburt & Hossfeld, of Des Moines, Iowa, and Maurice P. Phillips, 
of St. Louis, Mo., for defendants. 

Dewey, District Judge (after stating the facts as above). 

[1] The contract between the parties provides that the insured “is entitled 
to such benefits as may be provided in and by the Constitution and By-Laws and 
Articles of Incorporation of said Association, in force and effect at the time anv 
accident occurs from which a claim for benefit arises.” 

Also: “This certificate, the Constitution, By-Laws and Articles of Incorporation 
of said Association and Application for Membership signed by said member, and 
all amendments thereto, shall constitute the contract between said Association and 
said member, and shall govern the payment of benefits. * * * ” 


And the application for membership, referred to in the certificate and signed 


by the insured, among other things, says : “I do also agree, if accepted as a member 
of the Travelers Protective Association, that the benefits shall be effective at 
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twelve o’clock noon on the day on which this application is approved and accepted 
by the National Board of Directors and that the benefits to be paid shall be those 
only which may be provided for in the Constitution, By- Laws and Articles of 
Association in force and effect at the time the accident occurs.” 

On the back of the certificate above referred to is the following statement, 
which the court considers as a modification of the above agreements as to benefits, 
and reads as follows: 

“The following benefits are paid subject to the conditions, exceptions and 
limitations of the Constitution of the Association and amendments thereto, whenever 
a member in good standing shall, independently of all other causes, through external, 
violent and accidental means, receive bodily injuries which shall solely and exclu- 
re cause death or disability : $36 

2. $5,000 if killed by accident.” 

The contract of insurance therefore expressly provides that the benefits to 
he received shall be those which are provided by the Constitution at the time the 
accident occurs from which a claim for benefits arises. 

I am satisfied that the above statement of the benefits to be received, read in 
connection with the other part of the contract, could not be changed from $5,000 
except by a change in the constitution. 

However, the stipulation of facts shows that there was such a change in the 
constitution, as article XI, section 1, provides: “ * * * Death benefits provided for 
the beneficiary of a Class A member shall, when said Class A member has passed 
the 70th anniversary of his birth, be reduced to a sum not to exceed $2500.00. 

It was agreed at the trial that the insured at the time of his death had so 
passed the 70th anniversary of his birth. 


This is an entirely different situation from the facts presented by the cases 
relied upon by the plaintiff. Here the contract not only provided that in the 
event of insured’s death after 70 yegrs of age the beneficiary should receive not 
more than $2,500, but the insured over his own signature agreed to such a reduc- 
tion. 

{2] The clerk will therefore enter judgment for the plaintiff as against the 
defendant for the sum of $2,500, with 5 per cent. interest from October 20, 1936, 
to October 4, 1937, and all costs of suit to October 4, 1937. Plaintiff excepts. And 
judgment against the plaintiff for all costs of this suit incurred subsequent to 
October 4, 1937. Plaintiff excepts. 


LIFE & CASUALTY INS. CO. v. BELL. 6 Div. 278. 
Supreme Court of Alabama. April 14, 1938. 
180 Southern Reporter 573. 
7. PROOF OF DISABILITY. 

In action for disability benefits under health and accident policy, the ques- 
tion of waiver of due proof of disability by insurer which refused to pay claim 
after receiving proof of disability was for jury under proper instruction as to 
what would constitute “due proof” of disability. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

Appeal from Circuit Court, Jefferson County; John Denson, Judge. 

Action by Will Bell against the Life & Casualty Insurance Company of 
Tennessee, to recover disability benefits under a policy of health and Sesldont 


insurance. From a judgment for plaintiff, defendant appeals. 

Transferred from Court of Appeals under Code 1923, § 7326, 

Reversed and remanded. 

The following charges were given at plaintiff’s request: 

“6. Gentlemen of the Jury, I charge you that for a set-off to be available 
to defendant at all it must have been a legal subsisting claim at the time the 
right of action accrued to the plaintiff on the claim in this suit. 


“7. Gentlemen of the Jury, I charge you that all who deal with an attorney 
or other agent must ascertain the extent of his authority. If they do not 
inquire, they can claim no protection because they indulged suppositions or 
conjectures, reasonable or unreasonable, that the attorney or agent had the 
authority he was exercising.’ 


Wm. A. Jacobs, of Birmingham, for appellant. 
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Paul G. Parsons, of Birmingham, for appellee. 

THOMAS, Justice. 

The suit was upon a health and accident insurance policy. The assured 
received physical injury in the discharge of the duties of his employment. 
Defendant and other companies paid claim for disability due to his accident and 
injury sustained on February is 1924, and discontinued payment on advice of 
physician. The position taken was not questioned until June, 1928, when assured 
claimed total disability since February 15, 1924. 

The plaintiff filed suit against defendant on same policy, and on April 15, 
1929, this case was settled and the entire liability paid to plaintiff’s attorney of 
record.by its check on the Southern Bank & Trust Company, which said check 
was payable to plaintiff and his attorney of record and was indorsed, “settle- 
ment in full of all claims of Will Bell against Company and especially of all 
claims on policy No. 2729482, duly surrendered for cancellation by said Will 
Bell and his attorney.” Simultaneously with the delivery of said check, plain- 
tiff’s attorney delivered to defendant company the policy, receipt book, and 
written release signed by plaintiff and a written release signed by plaintiff's 
attorney, and the attorney’s contract with plaintiff that the case be duly dis- 
missed. This settlement was unquestioned until February 13, 1935, when the 
present suit was brought to recover disability benefits under said policy since 
February 15, 1924, the date of the injury. 

Meanwhile the releases, policy, and receipt book were misplaced, and on 
this trial the insistence is made that the indorsement on the check was forged, 
the Southern Bank & Trust Company has been liquidated and plaintiff’s former 
attorney not engaged in the practice of law. 

Plaintiff testified he did not have the policy, that he had delivered it to Mr. 
Countryman, his former attorney, who was present at this trial, and laid a 
predicate for secondary evidence as to the policy and a printed form thereof 
exhibited, which was admitted in evidence. 

Countryman was not offered as a witness by the plaintiff, though present in 
court, and plaintiff, over defendant’s objection, was permitted to show that such 
former attorney had been disbarred and prevented from the further practice 
of the law. In re Countryman, 228 Ala. 21, 152 So. 257. Whereupon defendant 
proved by Wm. A. Jacobs and J. H. Countryman the contents of the last releases 
and contract of plaintiff of record in 1929, in bringing and settling the suit, and 
the delivery of the documents in question. 

The case is thus stated by appellant’s counsel: 

Mr. Countryman testified that his written contract with Bell gave him full 
authority to make a settlement without any further consent being obtained, to 
settle the case or compromise it for him in court or out of court, to sign Bell’s 
name to any papers in connection with it, including any check, without further 
authority being required, and to use his judgment as to what was for the best 
interest of Bell, and that the fee was a 50 per cent. contingent fee; that he 
negotiated with local manager for the defendant company and reached an 
agreement with Mr. Adams, who told him to deliver the papers to Mr. Jacobs, 
the defendant’s attorney; that at the time, April 15, 1929, when Mr. Jacobs 
delivered to Mr. Countryman the check drawn by Mr. Adams for $900 in settle- 
ment of the case and all liability under the policy, Mr. Countryman delivered to 
Mr. Jacobs for the company policy and receipt book and Countryman’s contract 
with plaintiff and a release signed by Countryman and also a release signed by 
the plaintiff ; that Mr. Countryman first took to Mr. Jacobs his contract with the 
plaintiff and a release signed by Countryman and pointed out to Mr. Jacobs that 
the contract authorized Countryman to settle the case if he thought best. Mr. 
Jacobs received those papers, required Mr. Countryman to get an additional 
release executed by the plaintiff, which Mr. Countryman did and delivered it 
to Mr. Jacobs, and Mrs. Countryman personally saw the plaintiff read over 
this release and sign it and Countryman witnessed it and delivered it to Mr. 
Jacobs, the release being a full and complete release of any and all liability 
under the policy, past, present, and future. Mr. Jacobs testified to substantially 
the same facts. 

Countryman admitted that Bell did not indorse the check and stated that he 
had someone in his office to sign Bell’s name to the check, claiming authority 
to do that under his written contract with Bell. Countryman admitted getting 
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the $900 and claimed that he had tried repeatedly to give Bell half of that 
money, but Bell would not accept the amount. 

The record shows that another attorney, Mr. J. G. Adams, had a similar 
experience with Bell, that at this same time Mr. Adams was handling another 
case against another insurance company for Bell to recover disability benefits 
from that company for this injury, and Mr. Adams also made a settlement of 
that case, but Will Bell would never accept any of the money. Mr. Adams 
settled two cases for Bell for this injury about the same time, one being against 
the American National Life Insurance Company of Galveston, Tex., represented 
by Mr. Jacobs, and the other being against the Pilgrim Life & Health of 
Augusta, Ga., represented by Mr. Vassar Allen. Bell refused to take any of 
the money in any of these cases. He refused to accept compensation from the 
foundry company where he was working when he got injured. Mr. Fletcher 
Lord, another attorney, also represented Bell in one or more of these settlements. 

The policy contains the following provision: “Should the total amount of 
weekly benefits received by the insured under all policies carried in this and all 
other companies and associations exceed the sum of Twelve Dollars per week, 
the Life & Casualty Insurance Company of Tennessee shall only be liable to the 
insured for such proportion of the amount provided for herein, under head 
‘Weekly Benefits,’ as the said Twelve Dollars bears to the total weekly benefits 
receivable under all policies carried by the insured.” 

In this connection the plaintiff testified, as follows: “At the time I got hurt 
in February, 1924, I was carrying four accident disability policies. I had one 
with the National Life of Nashville, Tennessee, and I had one with the National 
of. Chicago which was $7.50 per week, and I had one with the Atlanta Life, 
which was $5.00 per week and I had one with the American National of Galves- 
ton which was a group policy and provided for $60.00, but it didn’t provide for 
weekly benefits. They were to pay me $60.00 a week. I had one with the 
Pilgrim Life & Health which paid me. $5.00 a week and I had one with the 
North American Life which paid me $10.00 a week and I had one with the 
Metropolitan but it didn’t pay me. It was a straight life. It didn’t provide 
for any sick benefits * * * $60.00 group policy that I was talking about a while 
ago provided for $60.00 a week as long as I was totally and permanently dis- 
abled. It was a special policy.” 

The defendant, in addition to the general issue, had pleas of accord and 
satisfaction, limitations of six and ten years, set-off for premiums, and that 
disability was due to syphilis and other venereal disease not covered by the 
policy. 

The trial resulted in verdict and judgment for plaintiff. 

[1] We find no error in establishing the written instruments in question 
and stating the contents thereof, the original being shown to have been lost, 
misplaced, on delivery to plaintiff. Alabama Construction Co. v. Meador, 143 
Ala. 336, 39 So. 216. . 

It has been held in another jurisdiction that, for the purpose of discrediting 
a witness, he may be asked if he had not been disbarred from the practice of 
the law. Lansing v. Michigan Central R. R. Co., 143 Mich. 48, 106 N.W. 692. 

[2] The statute declares the rule of disqualification or impeachment in this 
jurisdiction to be that of conviction for infamous crime or moral turpitude. 
Code 1923, § 7722; Williams v. State, 14 Ala. 14, 40 So. 405; Gillman v. State, 
165 Ala. 135, 51 So. 722; Wilson v. Vassar, 214 Ala. 435, 108 So. 250. 

The trial court properly permitted proof that Countryman was disbarred 
from the practice of law in this state, though it was not for any act done in 
the instant case. In re Fite, 228 Ala. 4, 152 So. 246; Ex parte Thompson, 228 
Ala. 113, 152 So. 229, 107 A.L.R. 671; Ex parte Messer, 228 Ala. 16, 152 So. 244; 
In re Countryman, supra; 70 C.J. p. 857, § 1064. 

[3] We come to consider the remarks of plaintiff’s counsel in argument to 
the jury. The exceptions were to the following: 

“I presume that there is not a man here that has an insurance policy that 
knows what is in it all of the way through. The agent comes around and sells 
you the insurance, tells you all of the benefits of it. * * * 

“All right. That was a non-cancellable contract, that there was no way 


they could release their liability under that, except at a time when a man got 
sick, as long as he paid his premiums, they had to pay him as long as he was 
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sick and disabled, under the terms of the contract. Why, sure, they would like 
to get out from under a contract of that kind. Why, this poor old man over 
there, if you stopped and thought and figured up, he should have had $5,000.00 
by this time under that contract, and instead of that he has been living off 
charity. * * * 

“Now, gentlemen of the Jury, we have heard a whole lot of law and evidence 
and exhibits read in this suit betwéen these parties here in this Court. But 
gaze upon that depressing figure over there, with your own eyes. You do not 
need any other testimony. He is Exhibit A. 

“This whole issue, is, then, how much is he entitled to in this case? How 
much is this man here, crippled, deformed, hasn’t had a shoe on his foot for 
thirteen years, had to be on crutches, and here ts a man that has this accident. 
On the other hand, a man that would take the money out of his pocket that 
he earned as a laborer in the foundry, to pay for insurance for *protection against 
such accidents.” 

The court sustained objection to that line of argument. It was not of the 
ineradicable class—as grossly improper and highly prejudicial—that called for a 
mistrial on due motion of counsel, or the action of the court to that end. 
Sinclair v. Taylor, 233 Ala. 304, 305, 171 So. 728; Anderson v. State, 209 Ala. 36, 95 
So. 171; Clendenon v. Yarbrough et al., 233 Ala. 269, 171 So. 277; Central of 
Georgia R. Co. v. Purifoy, 226 Ala. 58, 145 So. 321; McDermott v. Sibert, 218 
Ala. 670, 119 So. 681; Ritter v. Gibson, 217 Ala. 304, 116 So. 158. 


[4] Dr. Cooper had qualified as an expert, being familiar with the subject, 
and, therefore, could answer the questions propounded as to whether or not the 
assured was totally and permanently disabled, and what the term “total perma- 
nent disability’ means. Pacific Mutual Life Ins. Co. of California et al. v. 
Edmonson, Ala.Sup., 179 So. 185. 

[5] There was no error in giving plaintiff’s charge 7, duly requested in 
writing. National Bread Co. v. Bird, 226 Ala. 40, 145 So. 462. This rule has long 
prevailed. Robinson v. Murphy, 69 Ala. 543, 548; Berk v. State ex rel. Thomp- 
son, 225 Ala. 324, 328, 142 So. 832, 84 A.L.R. 740; Blackwood v. Maryland 
Casualty Co., 227 Ala. 343, 150 So. 180. 

[6, 7] There was error in giving at plaintiff’s request charge No. 4. It is as 
follows: “Gentlemen of the Jury, I charge you that should you find from the 
evidence that while said policy sued on was in force and effect the plaintiff 
suffered injury covered by said policy and filed due proof of disability and the 
defendant was liable to the plaintiff on said claim but declined and refused 
to pay same and plaintiff continued to suffer the same disability, it would not be 
necessary for plaintiff to continue to file further claims of such disability.” 

The court, in its oral charge, had not specifically instructed the jury as to 
what proof or notice of injury or disability was required to be given to con- 
stitute due proof under the terms of the policy. The vice of the charge is that 
it submitted to the jury a question of law that is condemned by many decisions. 
Townsend vy. Adair, 223 Ala. 150, 134 So. 637, “in accordance with his rights”; 
Buffalo Rock Co. v. Davis, 228 Ala. 603, 154 So. 556, i“n keeping with the laws 
of the road”; Whitsett v. Belue, 172 Ala. 256, 50 So. 677, 680, “mentally incompe- 
tent”; City of Montgomery v. Bradley & Edwards, 159 Ala. 230, 48 So. 809, 
“reasonable precaution.” The foregoing will illustrate the error in giving charge 
4+ at the plaintiff's request. What consitituted “due proof of disability” was not 
defined by the court in its oral charge. The question of waiver as a fact of 
due. proof, under the pleading and proof, was for the jury. The court submitted 
the question of due proof without defining what would constitute due proof 
under the terms of the policy. Thus the pertinent question of law was submitted 
to the jury. 

{8, 9] There was error in giving at plaintiff’s request charge No. 6. Said 
charge misstates the law of set-off of any subsisting claim at the time of the 
commencement of the suit. It should be borne in mind that set-off is not pay- 
ment and that section 10177 of the Code deals with the statute of limitations 
and was so applied in Washington yv. Timberlake, 74 Ala. 259; Riley v. Stall- 
worth, 56 Ala. 481; Code 1923, § 10172, as to the right of set-off; Stewart v. 
Burgin, 219 Ala. 131, 121. So. 420; Norris v. Commercial Nat. Bank, 231 Ala. 204, 
163 So. 798; Fischer v. Pope, 233 Ala. 301, 171 So. 752. 
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_ For these errors, the judgment of the trial court is reversed and the cause 
is remanded. 


Reversed and remanded. 
Anderson, C. J., and Brown and Knight, JJ., concur. 


RUSSELL v. GLENS FALLS INDEMNITY CO. OF GLENS FALLS, N. Y. 
No. 30146. 
Supreme Court of Nebraska. April 26, 1938. 
279 Northwestern Reporter 287. 
1. AGENCY. 

Where an insurance agent takes an application for accident policy and assumes 
responsibility for answering questions asked in application, and answers the ques- 
tions falsely or incorrectly without applicant having made any statement in connec- 
tion therewith or knowing manner in which they were answered, insurer will be 
estopped to claim that representations were false or incorrect. 

(For other cases, see Insurance, Dec. Dig. § 379[4].) 

2. ESTOPPEL. 

Where insurance agent in taking application for accident policy assumed respon- 
sibility of answering questions presented in the application, and without any state- 
ment by applicant erroneously stated that applicant’s hearing was not impaired, 
insurer would be estopped to claim, in action on policy for disability benefits for 
injuries causing deafness, that representations were false or incorrect. 

(For other cases, see Insurance, Dec. Dig. § 379[4].) 

3. TOTAL DISABILITY. 

A liberal interpretation of the term “total disability” in accident policy as 
meaning utter mental and physical helplessness as a condition of liability will not 
be adopted, where it would result in an unreasonable and unjust forfeiture of 
insurance. 

(For other case, see Insurance, Dec. Dig. § 524.) 

4. TOTAL DISABILITY. 

The term “total disability” in accident policy generally means such disability 
as rendered the insured unable to perform substantial and material acts of his 
occupation and in the usual way. 

(For other cases, see Insurance, Dec. Dig. § 524.) 

5. OCCUPATION. 

Where literal enforcement of total disability clause requiring physical and 
mental helplessness as the basis of insurer’s liability would result in unjust for- 
feiture of accident insurance, such clause should be liberally construed to mean such 
disability as renders insured unable to perform substantial and material acts of his 
business or occupation in the usual wdy. 

(For other cases, see Insurance, Dec. Dig. § 524.) 

6. PROXIMATE CAUSE. 

An accident policy with the phrase “resulting directly, independently and exclu- 
sively” refers to the efficient, substantial, and proximate cause of the disability 
at the time it occurred, while a policy which also has the phrase “wholly or partly, 
directly or indirectly, from disease or mental or bodily infirmity” refers to 
another contributory cause, whether proximate or remote. 

(For other cases, see Insurance, Dec. Dig. § 466.) 

7. DISEASE. 

Under an accident policy providing for payment for total disability from bod- 
ily injury, effected directly and independently of all other causes through acci- 
dental means, and providing that the policy shall not cover accident, injury, or 
disability caused by disease, insured cannot recover for total disability, where effect 
of disease, existing in insured at time of accident, added to effect of accident, caused 
total disability, if accident alone would not have caused the total disability had 
insured not been so diseased. 

(For other cases, see Insurance, Dec. Dig. § 466.) 


8. HEARING. 


In action for disability benefits under accident policy by insured, who allegedly 
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lost his hearing because of electric shock from telephone receiver, whether the loss 
of hearing was partly caused by disease was for jury under evidence. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

9. LOSS OF HEARING. 

In action for disability benefits under accident policy by insured, who allegedly 
lost his hearing because of electric shock from telephone receiver, an instruction 
which permitted jury to find for insured, if they found that he was partly deaf 
before the accident, and that the electric shock added and caused additional deaf- 
ness, which, combined with prior deafness, resulted in total disability, was erroneous, 
in view of terms of policy. 

(For other cases, see Insurance, Dec. Dig. § 466.) 

Syllabus by the Court. 


1. Where an agent of an accident insurance company takes an application for 
an accident policy and assumes the responsibility of answering the questions asked 
in such application, answers such questions falsely or incorrectly, and without 
the applicant having made any statement in connection therewith or knowing the 
manner in which they were answered, the insurer will be estopped te claim that 
such representations were false or incorrect. 

2. “A literal interpretation of the term ‘total disability,’ in an accident insur- 
ance policy implying by its terms utter mental and physical helplessness as a 
condition of liability, will not be adopted, where it would result in an unreasonable 
and unjust forfeiture of the accident insurance.” McCleneghan v. London Guar- 
antee & Accident Co., 132 Neb. 131, 271 N.W. 276. 

3. “As a general rule, the term ‘total disability,’ in an accident policy, is, in 
insurance law, such a disability as renders insured unable to perform the substan- 
tial and material acts of his business or occupation in the usual way.” McCleneghan 
v. London Guarantee & Accident Co., 132 Neb. 131, 271 N.W. 276. 

4. “Where a total disability clause, purporting to make physical and mental 
helplessness essential to liability of insurer, if enforced literally, would result in 
an unreasonable and unjust forfeiture of accident insurance, it should be liberally 
construed to mean such a disability as renders insured unable to perform the 
substantial and material acts of his business or occupation in the usual way.” 
McCleneghan v. London Guarantee & Accident Co., 132 Neb. 131, 271 N.W. 6. 

5. In an action on a policy of accident insurance, which provides for payment 
for total disability from bodily injury, effected directly and independently of all 
other causes through accidental means, and provides for such payments, if the 
injury, independently and exclusively of all other causes, shall wholly and contin- 
uously disable the insured from the date of accident from performing any and 
every kind of duty pertaining to his occupation, and further provides that the 
policy shall not cover accident, injury, or disability caused directly or indirectly, 
wholly or partly, by bodily or mental infirmity, or by any other disease, the insured 
cannot recover for total disability where the effect of a disease, existing in insured 
at the time of the accident (the disease not being normal and usual to one of 
insured’s advancing years), added to the eftect of the accident, causes the total 
disability, if the accident alone would not have caused such total disability had the 
insured not been so diseased. 

6. Instructions examined and held not to present the theory of the defendant 
supported by the pleadings and evidence to the jury. 

Appeal from District Court, Douglas County; Thomsen, Judge. 

Action by Ralph Russell against the Glens Falls Indemnity Company of Glens 
Falls, N. Y., to recover disability benefits under accident insurance policy. From 
a judgment in favor of the plaintiff, the defendant appeals. 

Judgment reversed, and cause remanded for further proceedings. 

Kennedy, Holland, DeLacy & Svoboda, of Omaha, for appellant. 

Johnsen, Gross & Crawford, of Omaha, for appellee. 

Heard before Goss, C. J., Eberly, Day, Paine, Carter, and Messmore, JJ., 
and Munday, District Judge. 

Munpay, District Judge. 

This is an action by Ralph Russell against the Glens Falls Indemnity Company 
on an accident insurance policy. The plaintiff claims he was wholly and continuously 
disabled for 1514 weeks from August 29, 1935, by an accident, while using a tele- 
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phone, which prohibited him from performing any and every kind of duty 
pertaining to his occupation. The policy provides in part as follows: 

“Does hereby insure Ralph Russell * * * by occupation a president—Russell 
Sporting Goods Company—against loss resulting from bodily injuries, effected 
directly and independently of all other causes, through accidental means. * * * 
Total loss of time. Or, if such injuries, independntly and exclusively of all other 
causes, shall wholly and continuously disable the insured from the date of accident 
from performing any and every kind of duty pertaining to his occupation, the 
company will pay the weekly indemnity. * * * This insurance shall not cover 
* * * disability * * * caused directly or indirectly, wholly or partly, by bodily or 
mental infirmity * * * or by any other kind of disease.” 

Plaintiff claims that on August 29, 1935, while he was talking over long-distance 
telephone, he received a severe electric shock which resulted in total deafness and 
resultant injury to his nervous system, thus causing him to become totally and 
continuously disabled from August 29, 1935, until December 16, 1935; that he is 
entitled to a weekly indemnity of $50 a week, or a total of $775. There was no 
claim for partial disability, which was also covered by the policy. 

The defendant by answer admits the issuance of the policy, and alleges that 
the plaintiff in his application answered the questions as to his physical condition 
falsely, and that, although plaintiff answered the question as to his hearing being 
impaired in the neyative, the defendant alleges the fact to be that the plaintiff was 
completely deaf in one ear and that his hearing was diminished in the other, and 
that the entirely deaf ear was not affected by the shock received; that the deafness 
of the plaintiff in one ear was unknown to the defendant; that the deafness 
materially affected the hazard, and the plaintiff fraudulently procured the policy 
of insurance by concealment of said fact; that if the defendant had known the 
true facts it would not have issued said policy. Defendant further answers by 
showing a tender of the premium paid by the plaintiff to the date of the accident 
and an election to rescind the policy from its date of issuance. Defendant denies 
that the plaintiff was totally disabled within the meaning of the policy, and that 
the plaintiff received an accident which directly and independently of all other 
causes produced total disability, and alleges that the condition of the plaintiff’s ear 
and his deafness, if any, was the result of a diseased condition which plaintiff had 
had for a number of years prior to the alleged accident. 

Plaintiff replies by denying allegations of the answer not admitted, and alleges 
that he had no knowledge of the questions and answers referred to in the answer 
as to his hearing, and alleges that he was not asked the questions by the agent 
of the company; that the answers were not made by him but were filled in by the 
agent at a time and place when the plaintiff was not present. Plaintiff further 
denies that he was completely deaf in one ear, and alleges that he had useful hearing 
in both ears at the time of making the application and at the time of the alleged 
accident. 

The cause was submitted to a jury, which found in favor of the plaintiff for 
the full amount claimed. 

Appellant sets out many assignments of error, but the principal ones relied 
on are: That the plaintiff cannot recover because of the fraudulent misstatements 
in his application for insurance; that the plaintiff’s condition was such as did not 
wholly and continuously disable him from performing any and all kinds of duties 
pertaining to his occupation; that the accident did not, independently and exclusively 
of all other causes, cause the disablement of the plaintiff; that there was error in 
giving and refusing certain instructions. 

The evidence of the plaintiff was principally that of his associates and friends, 
who stated that in their dealings with him he had a fairly useful hearing, The 
plaintiff himself stated that he had normal hearing in his right ear, but had 
deficient hearing in the left ear before the accident. Dr. Kully testified in 
behalf of the plaintiff that many people, especially in advanced years, have catarrhal 
trouble in the ear, but that catarrhal trouble and resultant deafness were never 
alone of sufficient severity to cause the need of hearing aids; that it was his opinion 
the injury to the nerve and the concussion which caused the total deafness in the 
right ear: that plaintiff had a useful hearing before the accident. Dr. Callfas 
was a witness for defendant. He had examined the plaintiff several times in years 
previous to the accident and had charts made at the time of some of these exam- 
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inations. Dr. Callfas stated that the plamtiff had at all times previous to the 
accident quite defective hearing in his ears, especially the left ear; also, he had 
examined the plaintiff soon after the accident, Other medical witnesses for 
defendant stated that the plaintiff’s total deafness after the accident was contributed 
to by the previous diseased condition of his ears. We think a fair conclusion from 
the evidence is that there was considerable defect in hearing of the plaintiff's 
left ear previous to the accident, and that the hearing in the right ear was probably 
somewhat less than normal, but he had a fairly useful hearing. It would serve 
no useful purpose to analyze all the evidence. Our study of the evidence convinces 
us that the plaintiff was for all intents and purposes disabled for the period claimed 
in the petition. 


[1, 2] The trial court fairly submitted the question to the jury as to whether 
or not the agent for the defendant, without the applicant’s knowledge and without 
the applicant ever having made any statement in connection with the questions 
alleged to have been fraudulently answered by the plaintiff, answered the questions 
and placed the answers in the application. It is the settled law of*this state that, 
where an agent of an insurance company takes an application for a policy and 
assumes responsibility by answering the questions presented in such application, 
without the applicant having made any statements in connection therewith, or 
knowing the manner in which they are answered, the company is not permitted to 
rely on the representations being false. Scott v. New England Mutual Life Ins. 
Co., 128 Neb. 867, 260 N'W. 377; Home Fire Ins. Co. v. Fallon, 45 Neb. 554, 63 
N.W. 860; German Ins. Co. v. Frederick, 57 Neb. 538, 77 N. W. 1106; Roth v. 
Employers’ Fire Ins. Co., 123 Neb. 300, 242 N.W. 612. The jury correctly found 
this issue against the defendant. 


[3-5] Was the plaintiff wholly and continuously disabled from performing any 
and all kinds of duties pertaining to his occupation for the period of 1514 weeks? 
At the date of the accident the plaintiff was 63 years of age and in seemingly good 
health. He was the managing head of a large retail business in Omaha, Nebraska. 
Sefore the accident he was at his desk every day handling the details and assuming 
the responsibility of his large company, together with the burdens of financing and 
handling the various problems and incidents in connection therewith. Every day 
his duties made it necessary for him to have many conversations over the telephone 
and directly with different individuals. This was shown by the testimony of his 
associates. That the accident occurred is not disputed. The same line of testimony 
showed that after the accident the plaintiff for the time in question was unable 
to carry on conversations and that he was nervous and irritable. There are a 
few incidents indicating that plaintiff might have been able to transact some of 
his former duties during the period of claimed disability. This court in the 
well-reasoned case of McCleneghan v. London Guarantee & Accident Co., 132 Neb. 
131, 271 N.W. 276, states a just and equitable rule as the law of this state. Under 
this rule the trial court properly instructed the jury as to determining whether or 
not the defendant was totally disabled within the meaning of the policy. While 
the court’s instruction might have been improved by stating that the disability 
must be such as to prevent the substantial and material acts of the plaintiff’s 
business, instead of indicating only “substantial and material acts,” but, since 
the case is reversed, if there is any error in this instruction, it can be given further 
attention if this question arises later. 

The defendant earnestly contends that the total disability is not wholly the 
result of the accident, but results from the accident co-operating with existing 
disease or infirmity, and that a claim based on such disability is not within the 
terms of the policy, especially where the resulting total deafness would not have 
been produced but for such existing bodily defect or infirmity. This brings us 
to a question in the case that is more perplexing and for its solution requires 
painstaking study of the evidence, the law, and the instructions given by the court. 
Did the trial court properly submit the question to the jury as to whether or not a 
disease of the insured existing at the time of the accident co-operated with the 
results of the accident to produce the total disability? 

In instruction No. 4 the court instructed the jury, in so far as material to 
this question, as follows: “The burden is upon the plaintiff to establish by a 
preponderance of the evidence the following propositions: (1) That on or about 
August 29, 1935, the plaintiff had an electric shock over the telephone under the 
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conditions as described in the petition as instruction No. 1; (2) that as a result 
of such electric shock the plaintiff became totally deaf and received an injury 
to his nervous system; (3) that such injury and deafness was caused solely from 
such claimed accidental means directly, independently and exclusively of all other 
causes. 

In instruction No. 5 the jury were told that, if the plaintiff knowingly and 
falsely signed the application as to his hearing, he could not recover. 

Instruction No. 7 given by the court is as follows: “If you find for the plaintiff 
on instruction No. 5 and you further find that the plaintiff was partly deaf before 
the claimed accident was received by him; that he suffered an electrical shock 
at the time and place claimed and as a result thereof became totally deaf, and you 
further find that he was during the 15%4 weeks after receiving such electrical shock 
totally incapacitated from performing any and every kind of duty pertaining to 
his occupation, then the fact that the shock aggravated a prior condition, if such 
you find, would not defeat the plaintiff’s recovery unless you further find that, 
during the period of 15% weeks for which the plaintiff is attempting to recover, 
any disabling condition of deafness because of such claimed accident was due 
partly to the progressive character of disease, the progress of the disease mani- 
festing itself after such claimed accident, and thereafter such progressive char- 
acter of disease either directly or indirectly contributed toward such claimed total 
disability, then, in the latter event, the plaintiff would not be entitled to recover, 
the policy excluding any liability for disability by any kind of disease, and in this 
case, if you find for plaintiff on instruction No. 5, the accidental injury independ- 
ently and exclusively of all other causes arising after such accident must be the 
disabling factor.” 

Defendant requested the following instruction: “You are instructed that the 
plaintiff in his petition alleges that the accident in question resulted in total deaf- 
ness causing total disability during the period sued on. Now you are instructed 
that if you believe that the deafness which the plaintiff was suffering after the 
accident was caused both by the accident and the diseased condition of plaintiff's 
ears, and that the diseased condition of plaintiff's ears at the time of the accident 
directly and indirectly, or wholly or partly, caused such total disability, as claimed 
by plaintiff then your verdict should be for the defendant.” Also, defendant, 
requested two other instructions setting out in different form the same proposition 
as in its requested instruction above. 

The decisions on the question above set out in other jurisdictions are not 
uniform and are inharmonious and in conflict, and we find by examination of the 
many cases cited in the briefs that any attempted reconciliation of them is hope- 
less and would result in absurd distinctions. In this state there is not a clearly 
defined rule under the previous decisions of this court. One source of confusion 
in the decisions on this question in different courts, even in the same jurisdiction, 
is in applying the reasoning and law of one case, based on a certain insurance 
contract providing for benefits resulting from accident, to another case with a 
different contract. Many of the cases are where contracts involve only the provi- 
sion “resulting directly, independently, and exclusively,” while others have the 
additional phrase “wholly or in part, directly, or indirectly, from disease or other 
bodily infirmity or other disease,” or a phrase of like nature. There is clearly a 
distinction between the two contracts. Of course this is not the only reason for 
the conflict in decisions. It is not the reason that the rule of this court is some- 
what confused, as will be hereinafter shown. 

The different courts have adopted different reasons as a basis to determine 
whether or not there shall be a recovery on such policies. Some courts base their 
decisions on the rule of efficient proximate cause of the accidental injury, others the 
remote cause, others reasonable interpretation of the contract, others the intention 
of the parties to the contract, and others whether or not the diseased condition 0? 
the insured was the usual or necessary effect of the insured’s age. 

[6] It seems reasonably clear that a policy with the phrase “resulting directly, 
independently and exclusively” refers to the efficient, substantial and proximate cause 
of the disability at the time it occurred. On the other hand, a policy which also has 
the phrase “wholly or partly, directly or indirectly, from disease or mental or bodily 
infirmity” refers to another contributory cause, whether proximate or remote. To 
illustrate: A person might be standing near a stone wall and become dizzy and fall 
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and receive a serious injury. Clearly there is an accident. But if the dizziness was 
caused by an existing illness or disease of the insured, the illness or disease would 
be the remote or indirect cause of the injury. It would at least in part cause the 
injury. It would be a contributing and co-operating cause. But, whether a proxi- 
mate or remote cause, if a contributing cause, there can be no recovery where such a 
cause is excluded by the policy. If the results of the accident, added to the diseased 
condition of an insured, produced the ultimate total result, under policy having the 
phrase “wholly or in part, directly or indirectly,” there could be no recovery. But 
the disease must be of such a substantial character as to cause or in a substantial 
way to co-operate with the results of the injury to produce the total disability. Of 
course, in a case where the disease of which an insured was disabled resulted from 
the accidental injury, the situation would be different; as also it would be if the 
insured had a disease and the accidental injury caused the disablement independently 
of the disease. 

Where the policy does not include the disease provision against disability 
“caused directly or indirectly, wholly or partly, by bodily or mental infirmity or 
other disease,” or a like phrase, the modern rule seems to be as expressed in Fidelity 
& Casualty Co. v. Meyer, 106 Ark. 91, 152 S.W. 995, 44 L.R.A., N.S., 493, and in 
Driskell v. United States Health & Accident Co., 117 Mo.App. 362, 93 S.W. 880, 
882. In the latter cause it is stated: 


“People differ so widely in health, vitality, and ability to resist disease and 
injury that what may mean death to one man would be comparatively harmless 
to another, and therefore the fact that a given injury may not be generally lethal 
does not prevent it from becoming so under certain conditions; and if, under the 
peculiar temperament or condition of health of an individual upon whom it is 
inflicted, such injury appears as the active, efficient cause that sets in motion agencies 
that result in death, without the intervention of any other independent force, then 
it should be regarded as the sole and proximate cause of death. The fact that 
the physical infirmity of the victim may be a necessary condition to the result does 
not deprive the injury of its distinction as the sole producing cause. In such case, 
disease and low vitality do not rise to the dignity of concurring causes, but, in 
having deprived nature of her normal power of resistance to attack, appear rather 
as the passive allies of the agencies set in motion by the injury.’ 


In the Meyer Case it is stated that the policy does not contain the disease 
provision and this is given as a reason for not following several leading cases 
named in the opinion, and the above quotation from the Driskell Case is approved. 

[7] Now, what are the decisions of this court on such policies? In Ward 
v. tna Life Ins. Co., 85 Neb. 471, 123 N.W. 456, the first point of the syllabus is: 
“In an action on a policy of accident insurance, which provides that the company 
shall be liable for the death of the assured resulting from bodily injuries effected 
through external, violent, and accidental means which, independently of all other 
causes, produced his death, it is error to instruct the jury that there may be a 
recovery under such policy if they find that the death resulted proximately and as 
the moving cause from the accident, where ‘there were other causes that accel- 
erated, or even being added, resulted in death.’ ” In the opinion is the following 
language: “If a beneficiary under an accident policy can add other causes than 
those resulting from the accident and base a recovery upon the death of the 
assured from such added causes, there would be no limit to the liability of an acci- 
dent insurance company, and the conditions in its policy would be valueless.” 
The case was before the court several times. There appears to be no disease 
provision in the policy, but the court did not permit a recovery when the results 
the disease were added to the results of the accident, thus causing total dis- 
ability. 

Then later, in Moon v. Order of United Commercial Travelers, 96 Neb. 65, 
146 N.W. 1037, 1043, the policy included the disease provision. A careful study 
of this case-shows that recovery was permitted on the theory that the accidental 
injury was the proximate cause of the death of the insured, suffering from a 
diseased condition, which was the usual and necessary condition of old age. The 
conclusion as to the basis of the decision is sustained by statements in the 
opinion: “It is also contended by the defendant that the death was in consequence 
of disease, and that it was caused wholly or in part by bodily infirmity, and that 
the injury received was not the proximate, sole, and only cause of the death. 
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This would seem to bring us to the question whether the beneficiary of an elderly 
person who dies because of the injury received through an accident can recover 
anything if the organs of the body are affected by the age of the assured. When 
the membership is created, it must be known that the member will grow old if he 
lives, and that the organs of his body, including the heart, lungs, and kidneys, are 
likely to be affected in time, and that the assured will be unable to resist in his 
old age the force of an accident which he might have successfuly resisted at an 
earlier period.” The only cases cited in the opinion on the question now under 
consideration are Iowa and Wisconsin cases, where the disease resulted from the 
accident. The case of Ward v. A&tna Life Ins. Co., supra, was not mentioned. 
In the opinion a large amount of evidence is set out. There seems to be no 
complaint as to instructions. A reading of the opinion does not convince us that 
the question now considered was then considered by the court. See note, 34 
L.R.A.N.S., 445. 

[8, 9] The defendant pleaded and its evidence tended to sustain the contention 
that plaintiff’s total deafness was partly caused by disease. This evidence was dis- 
puted by the plaintiff. Nevertheless it was one of the theories of the defense pre- 
sented by it at the trial. Therefore, it was a question for the jury under proper 
instructions. On this phase of the case, instruction No. 7 given by the court per- 
mits the jury to find for the plaintiff, if they find plaintiff was partially deaf 
before the accident, and that the electrical shock received by him in the accident 
added and caused additional deafness, which, combined with the prior deafness, 
resulted in the total disability. The instruction disregarded and eliminated the 
effect of the condition of plaintiff's ear at and prior to the time of the accident, 
unless any disabling condition of deafness because of such claimed accident was 
due partly to the progressive character of the disease. This is contrary to the 
insured’s contract and to the law, as heretofore shown. The requested instruction 
was made at the proper time by the defendant and was such an instruction as would 
serve to guide the jury in weighing certain features of the evidence in connection 
with the issues made by the pleadings. It was a correct statement of the law and 
was not covered by any instruction given by the court. The court did give an 
‘nstruction touching this feature of the case, but it was not complete. It was the 
duty of the court to give the requested instruction or one of similar import. Not 
to do so under the above facts, issues and circumstances was prejudicial error. 

The appellee in his brief seemingly endeavored to justify the giving of instruc- 
tion No. 7 and the not giving of defendant’s requested instruction by contending the 
substance is covered by the court’s instructions, and that some of the defendant’s 
expert medical witnesses on cross-examination in effect stated that the total deaf- 
ness of plaintiff would have been produced by the accident whether plaintiff's ears 
were diseased or not at the time of the accident. The record does not sustain this 
contention. Even though the witnesses did so state, the defendant produced other 
evidence in conflict therewith, which made the question one for the jury under proper 
instructions. 

The judgment is reversed and the cause remanded for further proceedings. 


Reversed. 


LOEWENTHAL v. COMMERCIAL TRAVELERS MUT. ACC. ASS'N 
OF AMERICA. 
Supreme Court, Appellate Division, First Department. April 1, 1938. 
3 New York Supplement (2d) 473. 





INFECTION. 
In action on accidental death policy, whether insured died accidentally as the 


result of an infection following the extraction of teeth or whether he died as the 
result of heart disease from which he had previously suffered was for the jury. 
(For other cases, see Insurance, Dec. Dig. § 668[11].) 
Appeal from Supreme Court, New York County. ; 
Action by Rae Loewenthal against the Commercial Travelers Mutual Accident 
Association of America, to recover accidental death benefits under a_ policy of 
accidental death insurance. From a judgment of the Supreme Court, New York 
county, entered on a verdict directed by the court after trial at Trial Term, atter 
jury has disagreed, the plaintiff appeals. 
Reversed and new trial ordered. 
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The beneficiary alleged that immediately following the extraction of three teeth 
a septic condition arose in insured’s mouth producing an embolism which created 
a thrombus which plugged a heart vessel resulting in death from coronary throm- 
bosis. The insurer alleged that the death was not thus accidentally produced, but that 
death was result of prior heart trouble, and that coronary thrombosis is a disease. 

Argued before Martin, P. J., and O’Malley, Townley, Glennon, and Untermyer, 
JJ. 


Harris Jay Griston, of New York City, for appellant. 

Moses, Nehrbas & Tyler, of New York City (Charles J. Nehrbas, of New 
York City, of counsel; Henry C. Moses, of New York City, on the brief), for 
respondent. 

Per Curiam. ‘ 

The evidence presented an issue of fact as to whether the insured died as the 
result of an infection following the extraction of teeth, which the jury could have 
found were not previously infected, or whether he died as the result of the heart 
disease from which he suffered. 

The judgment should be reversed and a new trial ordered, with costs to the 
appellant to abide the event. 

Judgment unanimously reversed and a new trial ordered with costs to the 
appellant to abide the event. Order filed. 


NELLENBACK v. METROPOLITAN LIFE INS. CO. 
Municipal Court of City of Syracuse. April 13, 1938. 
3 New York Supplement (2d) 657. 
1. ACCIDENT. 


As respects right to recover on an accident policy where one is in the act of 
doing that which he intended to do, and where no extraneous force or occurrence 
unforeseen is brought in to divert from the intended act, there has been no “acci- 
dent.” 

(For other cases, see Insurance, Dec. Dig. § 455.) 

2, ACCIDENTAL MEANS. 

Under an accident policy indemnifying insured for injuries sustained by “violent 
and accidental means,” an injury to insured’s back while lifting an overhead garage 
door which was stuck was not within policy, since injury resulted from what 
insured intended to do, and without the intervention of an extraneous force or 
unforeseen occurrence. 

(For other cases, see Insurance, Dec. Dig. § 455.) 


Action of contract by Andrew D. Nellenback against the Metropolitan Life 
Insurance Company for disability alleged to be within the terms of an accident 
policy. 

Judgment of no cause of action. 

Tames F. Carberry, of Svracuse, for plaintiff. 

White & Shinaman, of Syracuse, for defendant. 

ABELSON, Justice. 

This is an action of contract to recover damages for a disability alleged to 
be within the terms of a policy of insurance issued by the defendant, Metro- 
politan Life Insurance Company, to the plaintiff, Andrew D. Nellenback. The 
answer was a general denial and affirmative defense that the plaintiff has failed 
to furnish to this defendant, either in writing or by physical examination, any 
proof of disability resulting from bodily injuries sustained while this policy 
was in force, and caused directly and independently of all other causes by 
violent and accidental means. 

The facts set forth are as follows: That on or about the 19th day of Novem- 
ber, 1935, the defendant issued its certain accident policy, Number 1 172 381 
AH, known as Form Al—Standard Accident Policy (Participating), under 
date of November 2, 1935; that the plaintiff duly paid to the defendant the 
premium which insured him under the provisions and limitations contained in said 
policy, and that at the time of the alleged accident, the policy was in full force 
and effect. That the said policy contained, among other things, the following 
Provisions: That if the plaintiff sustained bodily injuries, while said policy 
was in force, caused directly and independently of all other causes by violent 
and accidental means and should, within two weeks from the date of the accident, 
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be continuously and wholly disabled and prevented from performing any and 
every kind of duty pertaining to the occupation in which he was engaged at 
the time of the accident, the defendant would pay the plaintiff the weekly 
indemnity of $25 for the period of such total disability, and-—further, that 
following such period of total disability, within two weeks from the date of 
the accident, if such injuries should continue and disable and prevent the plaintiff 
from performing some one or more important daily duty or duties pertaining 
to his occupation, the defendant agreed to pay the plaintiff one-half of the 
weekly indemnity above specified for the period of such partial disability, not 
exceeding twenty-six weeks. 

That at the place of business of the plaintiff in the city of Syracuse there 
was a garage, which was equipped with garage doors of the overhead type, 
which operated by raising them from the bottom, and were equipped with 
certain springs and weights, which were intended to lift and balance the weight 
of the doors, and said doors were usually and ordinarily loose and could be opened 
easily, with but little exertion upon the part of the operator. That on the 
22d day of November, 1936, the plaintiff, without knowing that said door would 
stick or not open easily as usual, attempted to open the same in the usual manner, 
but found that the door stuck. He then stooped over, and: while in an unusual 
position, and without knowing or expecting that he would be injured thereby, 
the plaintiff lifted on the door with considerable and sudden force, and thereby 
loosened the door which opened easily; that as a result of such effort and the 
Pgsition in which the plaintiff was standing, plaintiff claims to have strained 
and injured the muscles in his back in the lumbar region and the sacroiliac 
muscles. That as a result of such injuries the plaintiff claims to have been 
continuously and wholly disabled and prevented from performing any and 
every kind of work pertaining to his said occupation, from November 23, 1936, 
to November 30, 1936, and was partially disabled for a period from November 
30, 1936, to December 7, 1936. 

It appears that the plaintiff gave written notice of the alleged injury upon 
which this claim is based to the defendant, as provided for in said policy; and 
that plaintiff also furnished to the defendant affirmative proof of loss upon 
blanks furnished by the defendant for such purposes, and his claim for loss of 
time for disability as aforesaid. 

It further appears that the plaintiff duly performed all terms and conditions 
in the policy provided to be performed by him, and that the defendant has 
failed and refused to pay the amount claimed by the plaintiff, upon the ground 
that the plaintiff has not furnished any proof of disability resulting from 
bodily injuries caused directly and independently of all other causes by violent 
and accidental means. 

The pertinent clause in the policy of insurance insured the plaintiff “against 
the results of bodily injuries sustained directly and independently of all other 
causes by violent and accidental means.” In plaintiff's statement of amended 
claim, in response to question 10, “State Cause and Circumstances of the 
Accident,” the plaintiff’s reply was as follows: “Was lifting overhead garage 
door, the door stuck, I stooped over and while again lifting it in that position 
strained the muscles of my lower back as above.” 

Plaintiff makes no mention of either stumbling, slipping or falling while 
performing said operation, and there is no evidence in this case that he either 
stumbled, slipped, or fell. The question to be decided in this case is whether or 
not the circumstances of this accident come within the provisions of the policy of 
insurance; whether the injuries sustained were caused by violent and accidental 
means within the terms of the policy. 

[1,2] In this case there is no evidence that the plaintiff slipped, fell, or 
stumbled, or did anything else accidental or actuated by any outside force 
that he did not intend to do; and there was the fact that the plaintiff did exactly 
what he intended to do, and it does not appear that in attempting to open the 
doors he acted awkwardly, or that there were any precautions he ought to 
have taken and omitted to take. The rule applicable in cases of this kind 
seems to be well established that where one is in the act of doing that which 
he intended to do, and where no extraneous force or occurrence unforeseen 
is brought in to divert from the intended act, there has been no accident. Fane 
v. National Association of Railway Mail Clerks, 197 App.Div. 145, 188 N.Y.S. 
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222; Jerome Niskern v. United Brotherhood of Carpenters & Joiners of America; 
93 App.Div. 364, 87 N.Y.S. 640; Appel v. A®tna Life Insurance Company, 86 
App.Div. 83, 83 N.Y.S. 238, affirmed 180 N.Y. 514, 72 N.E. 1139. 

In the case of Fane v. National Association of Railway Mail Clerks, 197 
App.Div. 145, 188 N.Y.S. 222, it appears that a railway mail clerk was ruptured 
while lifting a heavy sack of mail while engaged in his customary duties. The 
testimony indicated that the bag was not any heavier than any other bag 
which he had lifted on previous occasions, and the pile upon which he was 
attempting to place it was not any higher than any other pile where he was 
accustomed to place them. It was held that he was not entitled to recover 
under a certificate insuring him against violent, external, and accidental means. 
It was further held that Fane was injured in dding exactly what he wanted 
to do, and that the rupture was not the result of accidental means. The most 
that could be said was that the result was accidental, but the means was not 
accidental, since it was the same means usually used in accomplishing his labors. 

We think that upon the evidence in this case that the plaintiff has not established 
a claim within the terms of the policy, and we therefore find for the defendant, 
ho cause of action. 


METROPOLITAN LIFE INS. CO. v. RICHTER. No. 27586. 
Supreme Court of Oklahoma. Nov. 23, 1937. 
Rehearing Denied March 1, 1938. 
78 Pacific Reporter (2d) 307. 
1. ACCIDENT. 

In action on accident policy providing for weekly benefits if insured, as a 
direct and independent result of an accidental injury, should be disabled and 
prevented from engaging in his occupation, whether insured’s disability was a 
direct and independent result of accidental injury held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 


Syllabus by the Court. 

1. In an action on an insurance policy which provides for weekly benefits 
when the insured, as a direct and independent result of an accidental injury, is 
continuously and wholly disabled and prevented from performing any and every 
kind of duty pertaining to his occupation, the question of whether or not a 
disability is the direct and independent result, of an accidental injury is a 
question of fact, and the verdict of the jury thereon will not be disturbed 
by this court when there is competent evidence in the record reasonably tending 
to support the verdict and the finding of the jury. 


2. A contract providing for the payment of weekly benefits is divisible in 
its nature. The beneficiary under such contract may, if he sees fit, bring a 
separate action as each installment or weekly benefit becomes due. However, 
if no action is commenced until more than one of such installments or benefits 
is due, all installments that are then due must be included in the one action and, 
if an action is brought when more than one installment is due, a recovery in such 
action will be an effectual bar to a second suit to recover installments which were 
due at the inception of the first action and which were not included therein. 


3. The trial court is vested with a wide discretion in the matter of con- 
solidating cases for the purpose of simplifying the work of the court, and where 
two cases have proceeded to trial and evidence, has been introduced in both 
cases, but judgment has not been rendered in either, and application for consolidation 
is made by a party plaintiff to one of the cases, and where it is shown that the 
parties plaintiff and defendant are the same in both cases, and both cases arise 
out of the same subject matter, held that there was no abuse of discretion 
on the part of the trial court in ordering that said cases be consolidated. Metro- 
politan Casualty Ins. Co. of N. Y. v. Producers National Bank of Tulsa, 
167 Okl. 428, 30 P.(2d) 174. 


Appeal from District Court, Okmulgee County; O’Bannon, Judge. 


Action brought by Richard E. Richter against the Metropolitan Life Insurance 
Company of New York to recover certain weekly benefits provided in a policy 
of accident insurance. Jtidgment for the plaintiff, and the defendant appeals. 

Judgment modified, and as so modified affirmed. 
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Williams & French, of Tulsa, for plaintiff in error. 

E. F. Maley, of Okmulgee, for defendant in error. 

Per Curiam. 

This is one of a group of appeals, prosecuted to this court from the district 
court of Okmulgee county wherein the same parties and the same _ subject 
matter were involved. A brief history of the litigation is essential to an under- 
standing of the questions here presented. On November 21, 1932, the defendant 
in error, hereinafter referred to as plaintiff, instituted an action against the 
plaintiff in error, hereinafter referred to as defendant, to recover certain 
weekly benefits provided in an accident insurance policy. In this suit the 
plaintiff only made claim for the period of time between March 20, 1931, and 
June 19, 1932. The plaintiff had judgment, and an appeal was prosecuted to 
this court, and such judgment was affirmed. See Metropolitan Life Ins. Co. 
v. Richter, 173 Okl. 489, 49 P.2d 94. On January 9, 1934, while the appeal in 
the above cited case was pending in this court, the cause now under consideration 
was instituted for the purpose of recovering the benefits which had accrued 
under the policy between June 19, 1932, and August 6, 1933. Thereafter and on 
December 26, 1935, plaintiff brought another action to recover the benefits which fell 
due under his policy between November 6, 1934, and December 25, 1935. Again on 
January 27, 1936, another action was instituted by the plaintiff to recover for the 
periods of time and the installments which he had not included in his prior suits. 
The defendant in addition to other defenses pleaded the judgment in Metropolitan 
Life Ins. Co. v. Richter, supra, in bar of any claim of the plaintiff for the 22 
weeks’ benefits which arose between June 19, 1932, and November 21, 1932, 
and which had accrued prior to the institution of that action and which had 
been omitted therefrom. The lower court, over the objections and exceptions 
of the defendant, consolidated the three cases for trial but required the jury 
to return a separate verdict in each case The verdicts of the jury were in 
favor of the plaintiff for the full amount claimed in each instance. Separate 
appeals have been prosecuted to this court and docketed herein under Nos. 
27586, 27587, and 27588, 78 P.2d 310; 78 P.2d 311. 

[1,2] In the cause now under consideration the defendant as grounds for 
reversal urges three propositions which may be summarized as follows: First, 
the disability of plaintiff was not the direct and independent result of an accidental 
injury; second, the failure of the plaintiff to claim the 22 weeks’ benefits which 
had ‘accrued prior to the institution of his former action constituted such a 
splitting of his cause of action as to preclude a recovery thereof in this suit; 
and, third, that the consolidation of the three cases for the purpose of trial 
constituted error. 

Under the first proposition we are asked to weigh the evidence and substitute 
our judgment for that of the jury. This we decline to do. It is sufficient to 
say that in our opinion there is ample evidence in the record to support the 
finding of the jury that the disability of the plaintiff was a direct and independent 
result of his accidental injury. Under such circumstances the rule applicable 
is that stated in the case of Prudential Ins. Co. of America v. Singletary, 151 
Okl. 301, 3 P.2d 657, wherein this court said: “In an action on an insurance 
policy which provides for monthly payments where the insured hecomes perman- 
ently and totally disabled, the question of whether or not the insured is perman- 
ently and totally disabled is a question of fact, and the verdict of the jury will 
not be disturbed by this court on appeal where there is competent evidence 
tending to support the verdict and finding of the jury.’ 

Whether the disability was the direct and independent result of plaintiff's 
accidental injury was for the jury and their verdict forecloses the contention 
of the defendant. 

[3] The next contention of the defendant is that the failure of the plaintiff 
to include in his suit of November 21, 1932, a demand for the installments or 
weekly benefits which became due between June 19, 1932, and November 21, 
1932, and prior to the filing of said action was fatal to any subsequent claim 
therefor. As pointed out in Metropolitan Life Insurance Co. v. Richter, supra, 
the policy of insurance herein involved provided a weekly benefit of $50 per 
week for such total disability as would continuously and wholly disable and 
prevent the insured from performing any and every kind of duty pertaining 
to his occupation. The plaintiff in his petition. in the case now under review, 
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alleged that he had been continuously disabled since the date of his injury, 
March 20, 1931, and that he was so disabled during the period of time between 
June 19, 1932, and August 6, 1933. This being true, he was then so disabled 
during the 22 weeks between June 19, 1932, and the filing of his former action on 
November 21, 1932, and his right to the benefits had then fully accrued and he 
was entitled to sue and demand the same in that action. For some unexplained 
reason the plaintiff saw fit to limit his demand te a period of time extending, 
only from the date of his accidental injury to June 19, 1932. We may surmise 
why this was done but no just cause or excuse for such action appears. The 
contract between the parties while single and entire contemplated and provided 
the payments for weekly periods, and as such was divisible in its nature. As 
pointed out in the case of Mid-Continent Life Ins. Co. v. Walker, 128 Okl. 
75, 260 P. 1109, in a contract of this nature successive actions for the successively 
accruing payments may be maintained, and it is not permissible to include sub- 
sequent accruing payments in a judgment unless prior to trial the petition has 
been amended to so provide. It is likewise the rule that when an action is 
instituted on such a contract that all of the benefits which have accrued to the 
date of filing of the action must be included therein or else the plaintiff will 
be thereafter barred and precluded from maintaining an action therefor. As 
said in 1 R.C.L. 352: “A contract to pay money in installments is divisible 
in its nature, that is, each default in the payment of an installment may be 
the subject of an independent action provided it is brought before the next 
installment becomes due; but each action should include every instalment due 
when it commenced unless a suit is, at the time, pending for the recovery 
thereof, or other special circumstances exist.” 

And as said in 34 C.J. page 836, paragraph 1247: “Where several claims, 
due or enforceable at different times, arise out of the same transaction, separate 
actions may be brought as each liability accrues, although all of such claims 
which may be due at the time of bringing a given action must be included in it.” 
See, also, Whitaker v. Hawley, 30 Kan. 317, 1 P. 508. 

While this court has never had occasion to pass upon the precise point 
here presented, the modern decisions are in practical unanimity upon the point. 
As said in Stradley v. Bath Portland Cement Co., 228 Pa. 108, 77 A. 242, 
139 Am.St.Rep. 993: “Where an employé hired for a year at a fixed’ salary, 
payable in monthly installments, has been wrongfully discharged, if no action 
is brought until more than one month’s salary is due, the action must include all 
installments due, and a recovery in such action for a portion of the salary 
due is a bar to a second suit to recover other installments due at the time of 
the first action.” 

When the plaintiff instituted his action on November 21, 1932, he should 
have included therein all installments which had accrued prior thereto, but he 
could not be required to include any wunmatured installments or any portion 
thereof.. Since, at the time of the institution of the action, there were 22 fully 
matured installments which should have been included in that action and 
which were omitted by the plaintiff, the plaintiff thereby precluded himself from 
thereafter maintaining an action for such installments. The trial court committed 
error in refusing to so charge the jury and in failure to limit the plaintiff’s 
recovery in that respect. 

[4,5] The final contention of the defendant is that the trial court erred 
iy consolidating the three actions for the purpose of trial. The parties plaintiff 
and defendant were the same in the three cases; they all arose out of the same 
subject-matter and all involved substantially the same state of facts and 
questions of law, and it appears that the consolidation was made for the 
purpose of expediting the work of the court. The defendant fails to point out 
wherein any specific prejudice resulted to the defendant, and we fail to find any 
such. Uuder these circumstances the applicable rule is that. announced in 
Metropolitan Casualty Ins. Co. of N. Y. v. Producers’ National Bank of Tulsa, 
167 Okl. 428, 30 P.2d 174, wherein this court said: “The trial court is vested 
with a wide discretion in the matter of consolidating cases for the purpose 
of simplifying the work of the court, and where two cases have proceeded 
to trial and evidence has been introduced in both cases, * * * and application 
for consolidation is made by a party plaintiff to one of the cases, and where 
it is shown that the parties plaintiff and defendant are the same im both cases, 
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and both cases arise out of the same subject-matter, held, that -there was no 
abuse of discretion on the part of the trtal court in ordering that said cases 
he consolidated.” 

From what has been said it is apparent that the judgment of the trial 
court was erroneous to the extent that it permitted the plaintiff a recovery 
for the 22 weeks’ installments, which had accrued prior to his suit of November 
21, 1932. Since the only error presented is one of law and a new trial is not 
necessary, the judgment of the trial court will be reduced in the sum of $1,000, 
and as thus modified will be affirmed. The costs will be equally divided 
between the parties. 

Modified and affirmed. 

Osborn, C. J., Bayless, V. C. J., and Welch, Corn, and Hurst, JJ., concur. 
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GLENS FALLS INS. CO. OF GLENS FALLS, N. Y., v. SHERRITT. No. 4281 
Circuit Court of Appeals, Fourth Circuit. April 5, 1938. 
95 Federal Reporter (2d) 823. 
1. AGENCY. ] 

Where owner of insured dwelling house appointed her son as her agent for 
certain specific purposes, but did not intrust him with general control of property 
or of insurance thereon, such appointment did not require imputation to owner 
of son’s unlawful incendiary act, even if son’s guilt were assumed, as respects 
owner’s rights under fire policy. 

(For other cases, see Insurance, Dec. Dig. § 429.) 

2. OWNERSHIP. 

To constitute “unconditional and sole ownership” of realty within fire policy, 
insured’s interest must not be held in common or jointly with another, but must 
be of such a nature that insured will sustain the entire loss if the realty is 
destroyed. 

(For other cases, see Insurance, Dec. Dig. § 282[1].) 

3. OWNERSHIP. 

Where insured conveyed realty to her brother, and brother reconveyed it to 
insured by duly executed deed which was never recorded, evidence that creditors 
holding a note bearing accommodation indorsement of insured’s deceased husband 
pursued parties primarily liable supported District Judge’s finding that purpose of 
exchange of deeds was to avoid seizure of realty by creditors, as respects whether 
insured was the unconditional and sole owner of property w ithin fire policy. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

4. OWNERSHIP. . ; 

Under Virginia law, a grantee holding an unrecorded deed to insured Tealty 
was the “unconditional and sole owner” within fire policy, since in Virginia a 
grantee of an unrecorded deed obtains full title which is open to attack only by 
grantor’s creditors or purchasers. Code Va.1936, § 5194. 


(For other cases, see Insurance, Dec. Dig. § 282[2]. ) 
5.. TITLE. 


An insured holding title to realty under an unrecorded deed was not barred 
from recovering on fire policy because of a false statement made by her son, acting 
under a power of attorney to represent insured in adjustment, that insured and her 
brother had exchanged deeds to avoid necessity of making wills, where statement 
was made under a mistake rather than fraudulently, and insurer was relieved from 
all liability if statement was true. 

(For other cases, see Insurance, Dec. Dig. § 550.) 

8. MORTGAGEE. 

Under practice acts requiring all actions to be brought in the name of the 
“real party in interest,” a mortgagee is the proper person to bring an action on 
a fire policy where mortgage equals or exceeds loss, not only on policies containing 

a standard mortgage clause but also on those containing a loss payable clause. 

(For other cases, see Insurance, Dec. Dig. § 624{3].) 

9. RIGHT OF ACTION. 

Under Virginia statutes permitting beneficial owner of any writing or chose 
in action to maintain any action in his own name which original obligee might 
have brought, an action on a fire policy containing standard mortgage clause 
could be maintained by owner of realty and did not have to be brought by mort- 
gagee, but judgment should have been entered to use of mortgage to extent of 
mortgage debt. Code Va.1936, §§ 5143, 5768. 


(For other cases, see Insurance, Dec. Dig. § 624[3].) 


Appeal from the District Court of the United States for the Eastern District 
of Virginia, at Norfolk; Luther B. Way, Judge. 


At Law. Action on a fire policy by Nancy I. Sherritt against the Glens Falls 


Insurance Company of Glens Falls, N. Y. From a judgment for plaintiff, defend- 
ant appeals. 
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Judgment modified and, as modified, affirmed. 

Alexander H. Sands, Jr., and Alexander H. Sands, both of Richmond, Va., for 
appellant. 

William G. Maupin and W. Shepherd Drewry, both of Norfolk, Va., for 
appellee. 

Before Parker, Northcott, and Soper, Circuit Judges. 

Soper, Circuit Judge. 

Glens Falls Insurance Company, defendant in the District Court, appeals from 
a judgment in the sum of $435.61 and interest covered by Nancy I. Sherritt, 
the insured under a policy of fire insurance covering a dwelling house in the city 
of Norfolk. The loss is admitted, but it is contended that the plaintiff was not 
the proper party to maintain the action because she had given a mortgage on the 
property to the Home Owners Loan Corporation for a sum in excess of the 
amount sued for; and hence her action should have been dismissed. It is also 
contended that no liability arose under the policy, because (1) the fire was 
caused by an incendiary act imputable to the insured; (2) the interest of the insured 
was other than the unconditional and sole ownership required by the policy, and 
(3) the insured concealed material facts concerning the insurance from the insurer. 
At the conclusion of the evidence each party moved for a directed verdict, and 
it was stipulated that the jury be discharged and all questions of law and fact be 
submitted to the District Judge for determination. 

Coming to the merits of the case, we find that the insured acquired the dwelling 
house under the will of her husband, an attorney of the city of Norfolk. In 
consideration of a premium which was fully paid, the company issued the policy 
on April 17, 1935, for the term of 3 years, during which the property was partially 
destroyed by fire. Stanley Sherritt, a son of the insured, 28 years of age, had 
always lived at the home of his parents and continued to live in the dwelling house 
with his mother after his father’s death. She had two other sons, a Richmond 
business man and a university professor in New York. At Thanksgiving, 1935, 
she went to visit her son in New York for a short time, intending to return to 
Norfolk before Christmas, but she stayed longer, and on January 28, 1936, just 
a week before the fire, she suffered a severe accident resulting in a critical 
physical condition and inability to walk for more than a year. While in this condi- 
tion she was kept in ignorance of the fire and was induced to give Stanley Sherritt 
a power of attorney to adjust the claim for insurance, supposing the document 
to be for another purpose. Later, however, with full knowledge of the facts, 
she ratified her action. 

When the insured left Norfolk on this visit, her son Stanley remained at home 
in the dwelling house. There is no evidence that he was empowered to act as 
caretaker of the property or as agent of his mother in any other capacity during 
her absence. He had been a member of the household for many years, and he 
continued as such after she went away. A colored servant who had worked in 
the household for 2 years before the insured left for New York was employed to 
do washing and ironing in the house 10 days before the fire. On January 27, 1936, 
the son left the house and went to live at the Monticello Hotel in ‘Norfolk where 
he remained until February 5, 1936, the day after the fire. 

[1] The District Judge found that the fire was of an incendiary origin, in 
view of certain evidences within the house that some one had deliberately brought 
it about. The insurer charges that the house was set on fire by the son: that he 
was at the time the agent of his mother in charge of the property and hence his 
act is imputable to her and defeats recovery under the policy. To support the exist- 
ence of the agency the defendant relies upon a statement of the insured that when 
she went away she left her son in the house just as she would have left her 
husband there, had he been living; and upon evidence that the son placed the 
insurance in question for her, as well as other insurance from time to time; that 
he adjusted a previous fire loss which occurred in February, 1934; that he increased 
the insurance on the building after the first fire: and that he endeavored to adjust 
the loss here involved under the power of attorney executed by her after the fire. 
The District Judge, however, held that the appointment of the son as agent of 
the owner for certain specific purposes did not require the imputation to her of 
an unlawful incendiary act, even though his guilt be assumed. We are in accord 
with this conclusion. The evidence shows that the owner did not intrust her son 
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with general control of the property or of the insurance thereon; and that in 
each prior instance, when he acted for her, he was given specific authority so to 
do. A directed verdict for the defendant on the theory that the son was the agent 
of the owner in charge of the property at the time of the fire would not have 
been justified by the facts. There is therefore no need to consider the rule 
announced in Sternberg v. Merchants’ Fire Assur. Corp., D.C., 6 F.Supp. 541, with 
reference to the responsibility of an insured for loss of property occasioned by his 
agent in charge thereof; or to consider the applicability of the cases in marine 
insurance which discuss the liability of the insurer for losses attributable to the 
barratry of the master and crew of a ship. See Waters v. Merchants’ Louisville 
Ins. Co., 11 Pet. 213, 9 L.Ed. 691. 

[2-4] The contract of insurance provided that the entire policy should be 
void, unless otherwise provided by agreement in writing, if the interest of the 
insured was other than unconditional and sole ownership. The insurer claims 
that the plaintiff was not vested with such ownership by reason of the following 
facts: When the policy was issued, and while it was in force, the plaintiff held a 
general warranty deed dated October 27, 1934, whereby Noble E. Irwin of Annapolis, 
Md., purported to convey to her full title to the dwelling house, subject to existing 
encumbrances. The deed had been duly executed, acknowledged, and delivered, 
but had not been recorded. The record title was in the name of Irwin to whom 
the plaintiff had previously conveyed the property by similar deed on September 
24, 1934. Irwin is a brother of the insured and an Admiral in the United States 
Navy. The evidence furnishes support for two conflicting explanations of these 
transfers. According to the testimony of an adjuster, acting for the company after 
the loss, Stanley Sherritt, who then had a power of attorney to represent his mother 
in the adjustment, stated that the deeds were exchanged so as to avoid the necessity 
of making wills. If the sister died first, the unrecorded deed was to be destroyed; 
but if the brother died first, it was to be recorded. If such were the facts, the 
clause of the policy was violated. In order to constitute unconditional and sole 
ownership, the interest of the insured must not be held in common or jointly with 
others, but must be of such a nature that the assured will sustain the entire loss 
if the property is destroyed. Virginia Fire & Marine Ins. Co. v. Lennon, 140 
Va. 766, 125 S.E. 801, 38 A.L.R. 186; Palmetto Fire Ins. Co. v. Fansler, 143 Va. 
8848, 129 S.E. 727. 

The District Judge, however, accepted as true the other explanation. Stanley 
Sherritt, who had been paralyzed and confined to a hospital for some months before 
the trial, did not testify. Mrs. Sherritt and Admiral Irwin both testified that the 
purpose of the exchange of deeds was to avoid the seizure of the property by 
creditors who held a note bearing the 2ccommodation indorsement of her late 
husband. The primary obligors were conveying away their property with the 
apparent intent to avoid the payment of the debt; and Mrs. Sherritt hoped that, 
by concealing her ownership of the dwelling house, the creditors would be led to 
pursue the parties primarily liable. The creditors did in fact follow this course. 
As this evidence furnished a substantial basis for the court’s finding of fact, it 
is only necessary to inquire on this branch of the case whether the plaintiff, as the 
grantee and holder of the unrecorded deed, was the unconditional and sole owner 
of the property within the meaning of the policy. In Virginia an excuted deed 
is valid between the parties, and the grantee gets good title without recordation, 
which is requisite only to protect the property from the claims of creditors or 
purchasers who have dealt with the grantor. Virginia Code of 1936, § 5194 annota- 
tion; Thomas v. Stuart’s Ex’r, 91 Va. 694, 22 S.E. 511; Wade’s Heirs v. Green- 
wood, 2 Rob. 474, 41 Va. 474, 40 Am.Dec. 759; Turner v. Stip, 1 Wash., Va., 319; 
Raines v. Walker, 77 Va. 92. The insurer relies particularly on the decision in 
Powers v. Fireman’s Fund Ins. Co., 249 App.Div.734, 292 N.Y.S. 1002, affirmed by 
the Court of Appeals of New York, 274 N.Y. 607, 10 N.E.2d 573, in which, under 
facts similar to those is the case at bar on the point under discussion, the court 
ignored an unrecorded deed purporting to convey title to the insured. The case 
is-not persuasive here, for whatever may be the law of New York, it is established 
in Virginia that the grantee of an unrecorded deed secures full title which is 
open to attack only by the grantor’s creditors or by purchasers. 

[5] The insurer, nevertheless, contends that the plaintiff is bound by the state- 
ment made by her son during the course of the adjustment, because he was duly 
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empowered to conduct business on her behalf, and hence if it be found that the 
statement was false, the plaintiff would be chargeable with a fraud that avoids 
the policy. It is provided therein that the entire policy shall be void if the insured 
has concealed or misrepresented any material fact or circumstance concerning the 
insurance or the subject thereof; or in case of any fraud or false swearing, touch- 
ing any matter relating to the insurance or the subject thereof, whether before 
or after loss. We entertain no doubt that the insurer would have been relieved 
of liability under the policy if the insured had been guilty of fraud in connection 
with the insurance or the insured property, whether the fraudulent act or state- 
ment was made by her in person or through her authorized agent. But the evidence 
in the case did not justify a directed verdict on the theory that fraud was necessarily 
involved in the son’s statement to the adjuster. It is established that the statement 
was false, but, so far as we know, it was made in mistake rather than in fraud. 
Moreover, it had no tendency to deceive the company to its hurt for, if the state- 
ment was true, the company was relieved from all liability. It assumed no liability 
and parted with nothing of value by reason of the statement, but, on the contrary, 
was furnished with grounds of defense sufficient, if supported by facts, to defeat 
the claim against it. 

[6] Further with respect to the insured’s title to the property, the appellant 
contends that the deed from Admiral Irwin to the insured should not be considered 
because it did not bear an internal revenue stamp. During the course of the trial, 
counsel stipulated that if Admiral Irwin were present, he would testify as to the 
conveyance of the insured property by deed from the plaintiff to him, and the 
subsequent transfer of the property by him to the plaintiff; and copies of the deeds 
were admitted in evidence and stipulated to be true copies of the originals. Later 
the defendant offered in evidence the original deed from the Admiral to his sister. 
Upon the completion of all the evidence, however, the defendant moved that the 
original deed be stricken from the record because it failed to show that an internal 
revenue stamp had been affixed thereto as required by the act of June 13, 1898, 
Schedule A, 30 Stat. 460, and sections 1105 and 1107 of Revenue Act of 1919, 40 
Sta. 1134, 1137. The statute provides, 30 Stat. 455, §$ 14 and 15, that no document 
required by law to be stamped, which has been issued without being duly stamped, 
shall be recorded or admitted or used as evidence in any court until a legal stamp 
denoting the amount of the tax shall be affixed thereto. This motion was refused 
by the court and the defendant complains that this action was erroneous. We 
are of the opinion that there was no prejudicial error in the ruling, even if it 
be assumed that the deed ordinarily would not have been admissible in evidence 
under the statute. It clearly appears that it was offered in evidence by the defendant 
itself; and not only is this true, but the defendant would have been no better 
off if the original deed had been stricken from the evidence, because the copy 
of the deed, which had been originally admitted in accordance with the agreement 
of the defendant, still remained in the record. Furthermore, the statute did not 
require that the stamp be affixed to the deed until it was offered for record; and 
the plaintiff had only to affix a legal stamp before the deed was offered in evidence 
in order to make it strictly admissible under the provisions of the act, and doubt- 
less would have done so had the defendant not agreed to the admission of a cops 
of the deed and withheld its objection until the very end of the case after all 
of the evidence was in. 

[7] The defendant also contends that the failure of the insured at the time 
the policy was issued to inform the company of the transfers between her and 
her brother, as above described, constituted a misrepresentation or concealment 
of a material fact or circumstance concerning the insurance or the subject thereof 
which invalidated the policy. It is clear that there was no misrepresentation by 
the plaintiff. No inquiry was made as to the method by which she had acquired 
title to the property and no information on this subject was offered. When the 
policy was issued, the plaintiff was the unconditional and:sole owner of the property 
under the deed from her brother, but she had kept the deed off the record in order 
to safeguard it from the creditors. It may be assumed that these transactions 
amounted to transfers of the property made with intent to hinder, delay, or defraud 
the creditors, but they had no tendency to defraud the defendant. A vice president 
of the company, testifying on its behalf, was questioned as to the materiality from 
the company’s standpoint of the transfers and of the failure to record the last 
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deed. He said that the circumstances would have been a material factor in deciding 
whether to grant or refuse the insurance, and that, if the company had known 
the facts, it would not have issued the policy. It is clear from his testimony, 
however, that he held the mistaken belief that under the law the owner of the 
property was the grantee in the last deed of record, and that this grantee could 
have obtained insurance on the property. He also said at one point of his testimony 
that he did not see that the true facts affected the company’s risk. Other evidence 
showed that the insured owned not only the property in question, but a number of 
other lots in the vicinity of Norfolk. Under this state of the evidence, the District 
Judge was not convinced of the materiality of the facts described and reached the 
conclusion that the financial standing of the plaintiff and her family was such that 
the risk would not have been declined had all of the facts been known. Under the 
circumstances, the question of materiality became one for the decision of the trier 
of facts, and we find no error in the court’s conclusion in this respect. 

[8, 9] We find no error in the conclusion of the courf that the plaintiff was 
entitled to maintain the suit. The defendant had pleaded the pendency of another 
suit in the state court instituted by the mortgagee several months after the present 
action, claiming the right to the insurance under the standard mortgage clause of 
the policy; and the plaintiff, with leave of court, had amended her claim so as 
to sue “for the benefit of herself and all others interested in the policy of insur- 
ance.” The court was urged to dismiss the pending suit on the ground that the 
mortgagee was the real party in interest and was therefore the only one entitled 
to sue. There are jurisdictions in which a suit by the mortgagee is the proper or 
only form of action upon an insurance policy, especially where the statute requires 
all actions to be brought in the name of the real party in interest. 14 R.C.L. 1427; 
4 Ann.Cas. 544: Westchester Fire Ins. Co. v. Coverdale, 48 Kan. 446, 29 P. 682; 
Palmer Savings Bank v. Ins. Co., 166 Mass. 189, 44 N.E. 211, 32 L.R.A. 615, 55 
Am.St.Rep. 387; Jefferis v. London Assur. Co., D.C., 16 F.Supp. 590. 

Such, however, is not the practice in Virginia. Section 5768 of the Virginia 
Code of 1936 permits the assignee or beneficial owner of any writing or chose in 
action to maintain any action in his own name which the original obligee might 
have brought; and section 5143 provides that, if a promise be made for the benefit 
of any person with whom it is not made or with whom it is made jointly with 
others, such person may maintain in his own name any action thereon which he 
might maintain in case it had been made with him only and the consideration had 
moved from him to the promisor. These statutes do not forbid a suit in the name 
of the original obligee. This court has held that under section 5768 suits may be 
brought upon an assigned cause of action either in the name of the original obligee 
or in his name for the use of the assignee, or in the name of the assignee alone. 
Carozza v. Boxley, 4 Cir., 203 F. 673, 677; see, also, AXtna Ins. Co. v. Aston, 123 
Va. 327, 96 S.E. 772; Tilley v. Connecticut Fire Ins. Co., 86 Va. 811, 11 S.E. 120; 
Staats v. Georgia Home Ins. Co., 57 W.Va. 571, 50 S.E. 815, 4 Ann.Cas. 541. 


The defendant points out that in the last-cited cases the courts were dealing 
with a loss payable clause rather than a standard mortgage clause which creates 
an insurance in favor of the mortgagee that is not invalidated by any act or 
neglect of the mortgagor; but while there is an important distinction between these 
clauses, it has no bearing upon the point under discussion because the mortgagee 
is the person entitled to the proceeds of the insurance under either clause and may 
fairly be called the real party in interest. Thus it ‘has been held under modern 
practice acts requiring all actions to be brought in the name of the real party in 
interest that the mortgagee is the proper person to bring suit where the mortgage 
equals or exceeds the loss, not only under policies containing a standard mortgage 
clause, but also under policies containing a loss payable ‘clause. See cases cited 
14 R.C.L. 1427, note 14; Smith v. Union Ins. Co., 25 R.I. 260, 55 A. 715, 105 
Am.St.Rep. 882. Cf. Equitable Fire Ins. Co. v. Jefferson Standard Life Ins. Co., 
26 Ga.App. 241, 105 S.E. 818; Brookings v. American Ins. Co., 134 Kan. 616, 7 
P.2d 111. 

The insurer can readily be protected in the pending case against a second claim 
proceeding from the mortgagee. In AZtna Ins, Co. v. Aston, 123 Va. 327, 337, 96 
S.E. 772, suit was not brought in the name of the real party in interest, but was in 
fact brought for his benefit, and it was decided that the judgment might be so 
marked and rendered even after verdict. See, also, Martin v. Franklin Fire Ins. 
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Co., 38 N.J.L. 140, 20 Am.Rep. 372; Staats v. Georgia Home Ins. Co., 57 W.Va. 
571, 50 S.E. 815, 4 Ann.Cas. 541. It is our conclusion that the judgment in the 
pending case should be affirmed, but that it should he entered to the use of the 
mortgagee to the extent of the mortgage debt. 

Modified and affirmed. 


LIVERPOOL & LONDON & GLOBE INS. CO. OF LIVERPOOL, ENGLAND, 
v. NEBRASKA STORAGE WAREHOUSES, Inc., et al., and six other cases. 
Nos. 11003-11009. 

Circuit Court of Appeals, Eighth Circuit. April 27, 1938. 

96 Federal Reporter (2d) 30. 

4. SPRINKLER. 


In actions on fire policies, evidence as to whether insured used due diligence 
to maintain automatic sprinklers in complete working order, as required by 
policies, and as to whether breach of requirement, if any, contributed to the 
loss, was for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[4].) 

6] NONWAIVER AGREEMENT. 


Insurers under fire policies were not required, immediately after fire, to 
elect whether to rely on breach of requirement>-of policies that insured should 
use due diligence to maintain automatic sprinklers in complete working order, 
and did not waive breach by entering into negotiations respecting extent of 
loss, where nonwaiver agreement was executed before negotiations were begun. 


(For other cases, see Insurance, Dec. Dig. § 397.) 
7. DILIGENCE. 

Under Nebraska statute providing that breach of warranty or condition 
shall not avoid policy unless breach exists at time of loss and contributes 
thereto, breach of requirement of fire policies, which were issued to Nebraska 
corporation and covered Nebraska property, that insured should exercise due 
diligence to maintain automatic sprinklers in complete working order, would not 
relieve insurers of wr unless such breach contributed to insured’s loss. 


Comp.St.Neb.1929, § 44-322 


(For other cases, see Soemaie. Dec. Dig. § 334[1].) 
8 WARRANTY. 

A Nebraska statute providing that breach of warranty or condition shall not 
avoid policy unless breach exists at time of loss and contributes thereto was a 
part of contracts for fire insurance covering Nebraska property between 
Nebraska corporation and insurers, and was required to Be read into fire 
policies. Comp.St.Neb.1929, § 44-322 


(For other cases, see lesavente, Dec. Dig. § 152[3].) 
9. TOTAL LOSS. 

If rebuilding of building destroyed by fire is prohibited, the loss is total, 
although some portion of building remains which might otherwise have been 
available in rebuilding, and loss is also total if insured building is so injured 
by fire as to be unsafe, causing building to be condemned. 


(For other cases, see Insurance, Dec. Dig. § 493.) 
10. BURDEN OF PROOF. 

In actions on fire policies, insured had burden of proving by direct and 
proper evidence that insured building was irreparable without regard to deter- 
ioration subsequent to fire, so as to recover for total loss. 


(For other cases, see Insurance, Dec. Dig. § 646[8].) 
12. LOSS, EXTENT OF 

In actions on the policies for total loss of building, under evidence that 
building was damaged as much or more by water and ice as by fire, that no 
attempt to rebuild or repair was made, that inspection after fire did not show 
total loss, that action was brought for partial loss, and that city engineer found 
serious deterioration had taken place after fire, evidence of condemnation pro- 
ceedings, instituted nearly 3 years after fire on resolution of city council ich 
was spperentty based on decay, dilapidation, and want of repair, was inad- 
missi e 


(For other cases, see Insurance, Dec. Dig. § 661.) 
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Appeals from the District Court of the United States for the District of 
Nebraska; J. A. Donahoe, Judge. 

Actions on fire policies by Nebraska Storage Warehouses, Inc., against the 
Liverpool & London & Globe Insurance Company of Liverpool, England, against 
the Great American Insurance Company of New York, against the Sun Insur- 
ance Office, against the Milwaukee Mechanics’ Insurance Company, against the 
Westchester Fire Insurance Company, against the Aitna Insurance Company, 
and against the Springfield Fire & Marine Insurance Company. From adverse 
judgments, the insurers appeal, opposed by plaintiff and others. 

Reversed and remanded, with instructions. 

Herbert W. Hirsh, of Chicago, Ill, and Winthrop B. Lane, of Omaha, Neb. 
(George Wharton Pepper, of Philadelphia, Pa, and Arthur R. Wells, of Omaha, 
Neb., on the brief), for appellants. 

F. S. Gaines, of Omaha, Neb. (Sidney W. Smith, C. F. McLaughlin, Gerald 
M. Vasak, and James C. Kinsler, all of Omaha, Neb., on the brief), for appellees. 

Before Gardner, Sanborn, and Thomas, Circuit Judges. 

Tuomas, Circuit Judge. 

The appellee owned a warehouse building in Omaha, Neb., in which a fire 
occurred about 5:30 o'clock on the afternoon of February 3, 1932. Eight separate 
actions at law were brought in the state court against eight different companies 
carrying fire insurance upon the building. In these cases it was alleged that 
the building was burned and partially destroyed. One of the cases was tried 
in the state court and a jury found that the damage to the building amounted 
to $14,500, and the defendant in that case paid and discharged its share of the 
judgment. In the seven remaining cases the appellee on October 24, 1934, filed 
amended petitions claiming a total loss under all the policies and praying for 
damages in excess of $3,000 in each case. The appellants, defendants in the 
seven cases, then removed them to the District Court. A second amended 
petition was then filed in No. 11003 against the appellant Liverpool & London & 
Globe Insurance Company, but not in the other cases. In this pleading a total 
loss was claimed, and it was alleged that the building had been condemned by 
the city of Omaha. Issue was joined in this case and liability denied on the 
grounds that the appellee had violated the provisions of the policy concrnin 
the maintenance of a sprinkler system and that the loss was only. partial an 
not total. 

When the case was reached for trial the court on his own motion and over 
the protests of appellants consolidated the seven cases for trial. At the close 
of the evidence the court instructed the jury that the appellants had failed to 
prove negligence of the appellee for failure to maintain the sprinkler system 
and that the companies had waived this defense. The cases were submitted 
to the jury only upon the questions of whether the loss was partial or total 
and the amount of the damages. A verdict finding total loss was returned for 
appellee upon which judgments were entered for the full amount of the policies, 
with interest and attorneys’ fees. 

The appellants seek reversal of the judgments on the grounds: (1) That the 
court erred in consolidating the seven cases for trial over appellant’s protests; 
(2) that the court erred in taking from the jury the question of whether or not 
appellee had violated the requirements of the sprinkler clauses attached to the 
policies; (3) that the evidence is not sufficient to sustain a verdict of total loss; 
and (4) that it was error to admit in evidence over objections the proceedings 
taken by the city council of Omaha in condemnation of the insured building 
long subsequent to the fire. 

[1] Appellants’ first contention can not be sustained. Section 734 of 2 
U.S.C.A. provides that “When causes of a like nature or relative to the same 
question are pending before a court of the United States * * * the court * * * 
may consolidate said causes when it appears reasonable to do so.” Under this 
section the consolidation of actions is within the sound discretion of the court. 
Mutual Life Ins. Co. v. Hillmon, 145 U.S. 285, 12 S.Ct. 909, 36 L.Ed. 706. 

It is claimed the order of consolidation conStituted abuse of discretion 
because in six of the cases the issues were not made up until after the trial 
commenced and they had not been noticed for trial at that term. Rule 2 of 
the District Court provided: “Assignment of Cases for Trial—On or before ten 
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days prior to the first day of every term, notice in writing shall be filed with 
the clerk by either party or their attorneys, in causes then pending on the law 
side of the court, of any and every case which they may desire to have tried 
during the term; and no other cases on the law docket will be called for trial 
or tried at that term except by consent of counsel, or for cause shown. And 
no case should be noticed for trial unless the issues could have been joined 
under the State statute, prior to the first day of the term.” 

[2] Assuming, without deciding, that under the circumstances the order was 
a technical violation of the rule, it cannot be said that such error was prejudicial. 
The cases were all pending before the court. They all involved the same issues 
and the same facts. The testimony was the same in all, and they are brought 
here on the same bill of exceptions. Had all the cases been noticed for trial 
no valid exception could have been taken to the order of consolidation. If the 
cases are remanded for a new trial there can be no objection to trying them 
together. The same attorneys appear in all the cases; and no prejudice appears 
to have resulted to them. Conceding arguendo that the order of consolidation 
was improvident in the absence of a continuance until the issues could be made 
up in all the cases, the record discloses that no request was made for a con- 
tinuance on that ground; and, since some inconvenience only resulted from 
the order, appellants are not entitled to a reversal for this alleged error. 

The refusal of the court to submit to the jury the issue in respect of the 
sprinkler system is complained of most emphatically. Each of the policies contains 
the following clause, or one substantially like it: “This policy being written at a 
reduced rate, based on protection of the premises by automatic sprinklers, it is 
a condition of this policy that insofar as the sprinkler equipment and the water 
supplies therefor, are under the control of the insured, due diligence shall be used 
by the insured to maintain them in complete working order, and that no change 
shall be made in said water supplies without the consent of this Company in writ- 
ing.’ 

[3] Appellee admits that on the day the fire occurred the sprinkler system was 
out of repair, but contends that due diligence was used to maintain the system 
in complete working order as the policies require. It therefore becomes necessary 
for us to review the evidence upon this matter. Since the question was taken 
from the jury we must take that view of the evidence, with such reasonable infer- 
ences as may be drawn therefrom, in a light most favorable to the appellants. 
Bradford-Kennedy Co. v. Fred G. Clark Co., 8 Cir., 43 F.2d 675. 


[4] The testimony shows that the insured building was a six-story warehouse 
building constructed in 1892. The walls were made of brick and lime mortar, and 
the floors, beams, and joists of wood. It was protected by two sprinkler systems, 
one installed in the basement and first three floors and the other in the upper three 
floors. The system was a dry-pipe valve type intended for use in buildings which 
are not heated and where water might freeze if permitted to stand in the pipes 
in cold weather. The pipes, with sprinkler heads distributed throughout the build- 
ing, are filled with air maintained at a given pressure. A fire acting on the sprinkler 
head releases the air, thus moving a valve and connecting the pipes with the city 
water system. The water will then pass through the sprinkler head in that part of 
the building where the fire occurs. 


W. A. Larson, a witness called by appellants, testified that he was foreman in 
the warehouse, that he had general supervision of the sprinkler system, and that 
he had been employed in that capacity for 18 years. On the day before the fire 
occurred he discovered that the air valve was leaking. If the leak was sufficient 
it would trip the valve and permit the water to pass into the pipes. He turned 
off the system by closing the gate valve to the city main and took out the leaking 
valve to reseat it. During the period of his employment he had repaired the valve 
several times. On this occasion he found the valve somewhat corroded and he 
proceeded to smooth it down by rubbing it with a soft brick to make it air tight. 
Not having completed the job that night he left the valve out and the water cut 
off, and it was still out when he left the building the next evening jnst before 
the fire occurred. On the afternoon of the fire he left the work on the valve and 
unloaded a car of merchandise. 


W. H. Sadler, a fire prevention engineer, was called as a witness by appellants. 
He was a representative of the manufacturers of the sprinkler system. He testified 
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that he had examined the system several times before the fire; that he examined 
it the morning following the fire: that if a leak occurred in an air valve it was 
necessary to regrind and reseat it; that he could regrind and reseat a valve in from 
2 to 8 hours, depending upon the condition of the valve; and that he would not 
say that a valve could not be ground by rubbing it with a soft brick, but that he 
would hate to do so. He explained what he regarded as the proper method. 

Lucius Dunaway, employed by the Nebraska Inspection Bureau as a mre protec- 
tion engineer, testified that he had inspected the sprinkler system in question several 
times and was familiar with it. He stated that the valves would corrode over a 
sustained period and might cause a leak, in which case it would have to be smoothed 
down. He made his last inspection on January 20, 1932, 13 days prior to the fire. 
At that time he found the system turned off and a sprinkler head in the south 
portion of the first story of the building broken as a result of freezing. He called 
the situation to the attention of Gilbert Magaret, manager of the building. He 
made an examination on the morning following the fire and found the same sprinkler 
head still out. He also testified that he talked with Larson on the morning after 
the fire, and that Larson said at that time that the system had been out of service 
continuously after January 20 until the time of the fire. 

Larson, called on rebuttal by appellee, testified that about January 20th “there 
was a head busted on what is known as a dead line”; that he disconnected this line 
and put a plug in the main line; and that he turned the system on again after he 
had disconnected the stub line. He remembered seeing Dunaway on the morning 
following the fire but did not recall their conversation. Gilbert Magaret on rebuttal 
denied that he talked with Dunaway on January 20th. 

As to the effectiveness of the sprinkler system the witness Sadler testified 
that, if in proper condition, the system would ordinarily put a fire completely out, 
or that it would turn on sufficient water to cover everything surrounding the fire 
and hold it in check until someone could put it out. Dunaway testified that “the 
sprinkler system would control a fire in normal operation.” 

In withdrawing from the jury the issue of negligence the court charged that 
there was no evidence to support the burdea resting upon the appellants to establish 
want of due diligence; that the testimony of Dunaway in reference to a conversation 
with Larson on the morning after the fir2 was hearsay; that Larson’s leaving the 
repair of the leaking valve to unload a car of merchandise was excusable and was 
not proof of neglect ; and that when appellants learned that the sprinkler system was 
not in operation at the time of the fire, “if they were going to rely on the breach, 
then they must elect at that time to do so.” 

In so instructing the jury the court erred. The evidence upon this question 
was clearly in conflict. If the jury believed the testimony of Dunaway and Sadler 
and not that of Larson and Magaret they might infer a want of due diligence in 
maintaining the sprinkler in operation. If the system were not turned on for 13 
days before the fire that situation would support a finding of want of diligence 
in making repairs. Further, the jury would have been warranted in finding that 
Larson failed in diligence and was negligent in repairing the leak discovered the 
day before the fire. 

[5] The claim that Dunaway’s testimony about the conversation with Larson 
on the morning following the fire should not be considered is without merit. No 
objection was made to the testimony when it was received. Even if hearsay it is 
admissible and must be considered when not objected to. Simmons v. Stern, 8 
Cir., 9 F.2d 256. 

[6] It was error, also, to charge the jury that appellants were required imme- 
diately after the fire occurred to elect whether or not they would rely upon breach 
of the sprinkler clause as a defense. There was no waiver of any legal defense. 
After the fire occurred the parties entered into negotiations respecting the extent 
of the loss. For so doing the claim is that appellants waived any defense they 
may have had because the sprinkler system was not in operation and that they are 
now estopped to urge such defense. But before entering upon such negotiations 
the parties signed a nonwaiver agreement. This instrument provided: “It is hereby 
mutually stipulated and agreed that any action taken by the Insurance * * 
Companies signing this agreement in ascertaining the amount of loss and damage 
* * * chall not waive or invalidate any of the conditions of the policies of insur- 
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ance, and shall not waive or invalidate any rights whatever of any party to this 
agreement.” 

In view of this agreement it cannot be held that the appellants waived any 
defense which they might have by reason of their investigation of the extent of 
the loss and their negotiations with appellee in reference thereto. Our attention 
is called to no decision holding that it was their duty immediately to elect to rely 
upon any particular breach of condition or that they would be held to have waived 
any rights which they might otherwise have. 

[7] It is the further contention of appellant that the sprinkler clause is a 
promissory warranty, breach of which relieved the insurers of liability regardless 
of whether the breach contributed to the loss. The position is untenable in view 
of section 44-322 of the Compiled Statutes of Nebraska 1929, which provides: 
“The breach of a warranty or condition in any contract or policy of insurance shall 
not avoid the policy nor avail the insurer to avoid liability unless such breach shall 
exist at the time of the loss and contribute to the loss.” 

[8] Both parties agree that the statute is a part of the contracts and must 
be read into the policies. Westchester Fire Ins. Co. v. Norfolk Building & Loan 
Ass'n, 8 Cir., 14 F.2d 524. The testimony of Dunaway and Sadler agrees that 
had the sprinkler system been in operation it would have prevented a spread of 
the fire at least. This made a question for the jury. If they found that the 
sprinkler clause had been breached by failure of appellee to use due diligence to 
maintain the system in proper working order they might then have found that such 
breach contributed to the loss. 

The appellants requested the court to instruct the jury that the evidence 
failed to establish a total loss, and that the only question for determination 
was the extent of the partial loss. The instruction was refused, and the refusal 
is assigned as error. 

The evidence upon the issue of total or partial loss falls into two parts: 
(1) That which relates to the condition of the building resulting from the fire 
and the effect of the water used to extinguish it, and (2) the admissibility and 
effect of the condemnation proceedings. 


Passing for the moment the questions relating to the condemnation pro- 
ceedings, we find the evidence describing the condition of the building immed- 
iately after and for some time subsequent to the fire in conflict. We have 
read it all and as a result have grave doubt as to its sufficiency to sustain a 
verdict of total loss. Since, however, for reasons already stated, the judgments 
must be reversed and the cases remanded for a new trial, ‘at which the evidence 
may not be the same as that in the present record, no useful purpose would 
be served by discussing it or deciding the question on this appeal. 

We proceed, therefore, to a consideration of the contentions in regard to 
the condemnation proceedings. Appellants raise three questions in regard to 
these proceedings: First, their admissibility over objections; second, exceptions 
to the instruction of the court that they could be considered with the other 
evidence in determining the amount of the loss: and, third, the refusal of the 
court to instruct the jury that the resolution of condemnation should not be 
considered as evidence of the condition of the building at or subsequent to the 
fire or as proof of the amount of damage. 

As we view the matter these criticisms of the trial all turn on the question 
of admissibility, because, if the proceedings were admissible under the circum- 
stances of the case it was the duty of the jury to consider their bearing upon 
the issue of loss and damage. There could be no other purpose in offering or 
receiving them in evidence. 

Numerous objections were made at the trial to the admission of the order 
of condemnation. The only ones necessary to be considered were that the 
order was irrelevant, that no foundation was laid for its admission, and that the 
action of the city council was taken long subsequent to the date of the fire. 

[9] The applicable rule of law approved by this court in St. Paul Fire & 
Marine Ins. Co. v. Eldracher, 8 Cir., 33 F.2d 675, 682, is concisely stated in 26 
C.J. 351, as follows: “If by reason of public regulations as to the rebuilding 
of buildings destroyed by fire, such rebuilding is prohibited, the loss is total, 
although some portion of the building remains which might otherwise have 
been available in rebuilding. So, also, if the insured building is so injured 
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by the fire as to be unsafe and is condemned by the municipal authorities, the loss 
is total.” 

The rule so stated appears to be supported by the great weight of authority. 
Dinneen v. American Ins. Co., 98 Neb. 97, 152 N.W. 307, L.R.A.1915E, 618, 
Ann.Cas. 1917B, 1246; Rutherford v. Royal Ins. Co. 4 Cir. 12 F.2d 880, 
49 A.L.R. 814; Larkin v. Glens Falls Ins. Co., 80 Minn. 527, 83 N.W. 409, 81 
Am.St.Rep. 286; Lux v. Insurance Co., 221 Mo.App. 999, 295 S.W. 847. 

The issue before the court upon the trial was whether the loss was partial 
or total. To render the order of condemnation admissible it was necessary to 
show, by competent evidence, that the building was condemned because it was 
“so injured by the fire as to be unsafe.” That is, there must appear to have 
been a causal relation between the injured condition of the building resulting 
from the fire and the condemnation. Otherwise the condemnation was not 
relevant. 

In this instance the fire occurred on the evening of February 3, 1932. The 
building was admittedly seriously damaged, as much, if not more perhaps, by 
water and ice as by fire. No attempt to rebuild or repair was made. Although 
the policies gave appellants an option to make repairs neither party ever applied 
to the proper authorities for a permit to make any repairs. Immediately 
after the fire the building was inspected by men selected by appellee and the 
damage at that time was not claimed to be greater than $30,000. Actions 
were brought in the state court for partial loss, and in the one tried the jury 
found the loss to be $14,500. On October 23, 1934, the city engineer made a 
report to the city council recommending condemnation, in which report he stated 
that “much serious deterioration has taken place since my previous recom- 
mendations” made several months previously. The amendments to the petitions 
in the present cases claiming total loss were filed on October 24, 1934, the day 
following the filing of the city engineer’s report. The resolution of condem- 
ination ;jwas adopted by the city council on October 30, 1934, nearly 3 years 
after the fire occurred. 

The resolution of the city council, after describing the location of the 
building, referring to the report of ‘the engineer that it was a nuisance, reciting 
the fixing of a time of ‘hearing and the giving of notice of such hearing, 
proceeded : 

“Whereas, the City Council did sit at the time and place so fixed and 
did consider the matter and receive evidence, and upon consideration of such 
evidence finds that said building by reason of its decay and dilapidated condition 
and want of repair, is a public nuisance, as defined by the Building Code: 

“Therefore, Be It Resolved * * * that the building * * * be and the same 
is hereby declared to be a public nuisance and the Chief Engineer * * * is 
hereby ordered and directed to cause such building to be torn down. * * *” 

[10] The evidence before the city council is not in the record. The res- 
olution does not purport on its face to be based upon a condition resulting 
from the fire. Rather it appears that the city council attributed the decayed 
and dilapidated condition of the building in 1934 in part at least to the long 
neglect to make repairs. The engineer’s report which initiated the condem-+ 
nation does not refer to the fire. In fact nothing in the record brings out any 
causal connection between the fire and the condemnation. The testimony as 
to whether the building might have been repaired within reasonable time 
after the fire and the deterioration and decay stopped is in conflict. The con- 
demnation is not relevant to that issue. It is based upon the condition found 
by the city council to exist in 1934. It is true the building may have been 
irreparable without regard to the deterioration subsequent to the fire. If so, 
the fact could not be proven by the condemnation. The burden was upon 
appeYee to prove it by direct and proper evidence. The order of the city 
council was not the equivalent of such evidence. 

[11] Counsel for appellee say “There is no evidence in the record of any- 
thing that. would change the condition of the building except the fire, and 
consequently if the building was in such condition that it was liable to collapse, 
the change in its condition must have resulted from the fire.” This reasoning 
would have cogency had the condemnation taken place within a short time 
after the fire occurred, but the events are too remote in this instance to render 
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the condition at one time evidence of the condition at the other. It is a general 
rule that a prior or subsequent existence is evidential of a later or earlier 
ene. Spund v. Myers, 67 App.D.C. 135, 90 F.2d 380, 383; Berwind White 
Coal Mining Co. v. City of New York, 2 Cir., 48 F.2d 105; Barker v. Chicago, 
etc., Ry. Co. 51 Ind.App. 669, 99 N.E. 135, 138; Wigmore, Evidence, § 437; 
Chamberlayne, Evidence, §§ 1030-1032. But “The limits of time within which 
the inference of continuance possesses sufficient probative force to be relevant 
vary with each case. Always strongest in the beginning the inference steadily 
diminishes in force with lapse of time, at a rate proportionate to the quality of 
performance belonging to the fact in question, ‘until it ceases or perhaps is 
supplanted by a directly opposite inference.” 22 C.J. 86. Indeed it is often 
said that while a given condition, shown to exist at a given time, may be 
presumed to have continued, there is not, on the other hand, any presumption 
that it existed previous to the time shown. W. F. Corbin & Co. v. United States, 
6 Cir., 181 F. 296, 304; Parlton v. United States, 64 App.D.C. 169, 75 F.2d 772, 
776; Blank v. Township of Livonia, 79 Mich. 1, 44 N.W. 157, 158. In the last- 
cited cases the Supreme Court of Michigan held that the fact that a wooden 
bridge stringer broke in 1888 as a result of decay and dry rot did not authorize 
a presumption that it was equally defective in 1887. The cases relied upon by 
appellee do not support its contention. In Rutherford v. Royal Ins. Co., supra, 
the fire occurred on February 14, 1924. Two days later the building was 
inspected by the city authorities and they recommended its condemnation. The 
order was entered on February 18th. In Dinneen v. American Ins. Co., supra, 
the fire occurred on March 19, 1908. The building inspector of Omaha, Neb. 
refused to grant a permit to repair because of the damage by the fire, and the 
order of condemnation was entered upon the inspector’s recommendation and 
after a hearing on July 17th. In St. Paul Fire & Marine Ins. Co. v. Eldracher, 
supra, the building was condemned 3 days after the fire occurred and after a 
permit to repair had been denied. In all these cases the evidence showed that 
the condemnation was the proximate result of the fire. 

[12] The court erred in admitting in evidence the condemnation proceed- 
in 


s. 
[13, 14] Appllants make the further claim that appellee cannot amend the 


petitions and allege a total loss after claiming a partial loss only in its original 
petitions. This claim is without merit. The allowance of amendments to plead- 
ings in the furtherance of justice is within the discretion of the trial court, and 
an order permitting an amendment will not be disturbed on appeal except in 
case of abuse of discretion. No abuse is apparent here, and no prejudice is 
shown. 

For the errors pointed out in this opinion the judgments appealed from 
are reversed and the cases are remanded to the District ay with instructions 
to grant a new trial. 

Reversed and remanded 


HOME INS. CO. OF NEW YORK v. COLE. No. 4—4985. 
Supreme Court of Arkansas. April 4, 1938. 
115 Southwestern Reporter (2d) 267. 
1. WAIVER. ' 
A soliciting agent has no authority to agree upon terms to be inserted in 
licies or to change or modify or waive terms contained therein, and the 
Sapndedes of a soliciting agent cannot be imputed to insurer. 
(For othtr cases, see Insurance, Dec. Dig. §§ 95, 129, 144[2].) 
2. NOTICE. 

An insured’s notice to fire insurer’s soliciting agent of other fire insurance 
is not binding on insurer, but notice to local agent of other insurance is notice 
to insurer. 

(For other cases, see Insurance, Dec. Dig. § 378[3].) 


3. LOCAL AGENT. 

An insurance agent who had duty of notifying insurer when insured notified 
agent of other insurance, and who was required to sign fire and tornado policy 
before policy became binding, was a “local agent,” and not merely a “soliciting 
agent,” and hence insured’s notice to agent that insured had other insurance was 
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notice to insurer and precluded insurer from asserting that other insurance 
voided policy as provided therein, where agent accepted premiums after receiving 
notice. 


(For other cases, see Insurance, Dec. Dig. § 378[3].) 
4. TOTAL LOSS. 


In action on fire and tornado policy, evidence whether burned barn was a 
“total loss” within meaning of policy was for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[10].) 

5. TOTAL LOSS. 

Evidence that total fire insurance on barn worth more than $3,000 was 
$2,300, and that fire resulted in total loss, and that defendant insurance com- 
pany’s policy was for $800 on barn and $500 on hay, warranted recovery of 
$500 for loss of hay and 8/23 of loss of barn, or $800, from defendant insurance 
company. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

Griffin Smith, C. J., dissenting in part. 

Appeal from Circuit Court, Crawford County; J. O. Kincannon, Judge. 

Action on fire and tornado policy by L. L. Cole against the Home Insurance 
Company of New York. From a judgment for the plaintiff, the defendant 
appeals. 

Affirmed. 

Verne McMillen, of Little Rock, for appellant. 

D. H. Howell, of Van Buren, for appellee. 

Meuarry, Justice. 

Appellee commenced this action in the Crawford circuit court, alleging in 
his complaint that the appellant, Home Insurance Company, issued its policy 
cf fire and tornado insurance to him, covering a loss or damage to a dwelling 
house in the sum of $300, a barn in the sum of $800, and hay, straw, and feed 
in the sum of $500. The insurance was for a term of five years. The applica- 
tion for the insurance was taken by George C. Miller. The installment on 
the premium note was due August 1, 1936, but was not paid when due, and on 
September 12, 1936, the appellant wrote appellee advising him that under the 
terms of the policy the policy was suspended until the note was paid. On 
September 21, 1936, the appellee wrote appellant on the back of the letter which 
he had received that his policy had been lost or misplaced, and he was not in 
a position to pay the premium, but if the company would send him another 
policy and a note due and payable January 1, 1937, he would sign same and 
return it. On October 23, 1936, appellant wrote acknowledging a remittance of 
$47 and granted a binder until January 1, 1937. In the letter appellant stated 
that this accommodation was granted subject to all terms of the contract, and 
on the understanding that if the balance of premium, $40.36, was not paid by 
the time stated, appellee’s policy would become suspended and inoperative. A 
duplicate policy was sent to appellee and the installment due January 1, 1937, 
was paid, and on February 27, 1937, the barn was burned and the contents 
destroyed. At the time of the fire it was alleged that the policy was in full 
force and effect. Appellee prayed judgment for $1,300, penalty, attorneys’ fees, 
and costs. 

Appellant filed answer in which it denied all the material allegations in the 
complaint and pleaded certain provisions of the policy in bar of the cause of 
action. One was that if the assured, without the written consent, should there- 
after procure any other contract of insurance, that this policy should be void. 
Another provision of the policy pleaded was that the policy or any indorse- 
ment thereon or attached thereto shall not be valid oat countersigned by the 
manager or assistant manager, who alone shall have power or authority to 
waive or alter any of the terms or conditions of this policy, or to make or 
attach endorsements thereon. Another provision of the policy was that no one 
should have power to waive any provision or condition except such as by the 
terms of the policy may be subject of agreement added thereto, and provided 
that such provision or conditions should not be held to be waived unless the 
Waiver was in writing and added thereto. The appellant alleged that appellee 
had violated these provisions of the policy and that it was therefore void. 

There was a trial by jury and a verdict for $800 for the loss of the barn 
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and $500 for loss of hay. Judgment was rendered for $1,300, for 12 per cent. 
penalty, $200 attorney’s fee, and costs. 

Motion for new trial was filed and overruled, exceptions were saved, and 
an appeal prayed and granted. 

It was admitted by appellee that other insurance had been taken by him, 
and the contention of the appellant is that this avoided the policy. The proof 
showed that notice of the other insurance was given to George C. Miller, the 
agent of the insurance company, but it contends that he was merely a soliciting 
agent, and the appellant is not bound by notice to him. After the time that 
appellee alleges he notified Miller, Miller continued to accept premims and, 
according to the evidence of appellee, made no objection. Appellee is corro- 
borated by two other witnesses in the statement that he notified Miller, but 
Miller testifies that he had no such notice. 

Appellant calls attention first to Cooley’s Briefs on Insurance, 2d Ed., vol. 
5, p. 3982, and quotes as follows: “In regard to the power of a soliciting agent, 
the generally accepted doctrine appears to be that an agent merely authorized to 
solicit insurance, deliver policies and collect premiums, cannot, after the execu- 
tion of the policy, waive any of its conditions. All of his functions have ceased 
save to receive premiums.” 

If the evidence showed that Miller was merely a soliciting agent, notice to 
him would not be notice to the company; but Miller testified that if appellee 
had notified him it would have been his duty to notify the company. Again, 
the policy had this indorsement on it: “This policy is valid only when signed 
by George C. Miller, Agent at Mulberry, Arkanksas,” and signed by George C. 
Miller, Agent. It appears therefore that Miller was not merely a soliciting 
agent, but that the policy was not valid until signed by him and that it was 
his duty to notify the company when appellee notified him of other insurance 
If it were his duty to do so, it would be within the scope of his authority. 

[1] This court has held that one who is merely a soliciting agent has no 
authority to agree upon the terms to be inserted in policies or to change or 
modify or waive terms contained therein, and that knowledge of a soliciting 
agent cannot be imputed to the company he represents. Sadler v. Fireman’s 
Fund Ins. Co., 185 Ark. 480, 47 S.W.2d 1086. In that case, however, the court 
said: “The undisputed evidence showed that A. L. George was merely a solicit- 
ing agent of appellee.” 

°2, 3] The evidence in the instant case shows that Miller was something 
more than a soliciting agent. According to his own testimony, it was his duty 
to notify the company if the appellee gave him notice of other insurance. More- 
over, the policy itself provided that it was not valid until signed by Miller. 

In the same volume of Cooley’s Briefs on Insurance above quoted, page 3979, 
it is said: “It may, however, be generally assumed that a local agent is intrusted 
with the business of the company in his locality. If he is, he has general 
authority to act for the company, and can waive conditions and forfeitures, 
unless his authority is specifically limited, to the knowledge of the insured.” 
On page 3980 of the same volume it is said: “The rule stated applies particularly 
to local or resident agents of foreign insurance companies. * * * Foreign insur- 
ance companies are, from necessity, compelled to act by agents. Those who do 
business with them must necessarily deal with agents. Sound public policy, 
protection to the citizen, require that these companies be bound by the acts 
and conduct of their agents done within the scope of their power, when the 
assured knows of no limitations on such powers.” 

While a mere soliciting agent would have no power to accept notice, and 
notice upon him would not bind the company, yet where he is the local agent of 
an insurance company, as Miller was in this case, notice to him was notice to the 
company. 

Appellant calls attention to the case of Merchants & Planters Ins. Co. v. 
Marsh, 34 Okl. 453, 125 P. 1100, 1102, 42 L.R.A..N.S., 996. It is true that that 
case fiolds that the agent whose only power is to solicit applications for insurance 
and forward them to the company for approval, when if approved the company 
issues the policy and causes it to be delivered to the insured, has no power to 
waive any of the provisions of the policy so delivered, and notice to such agent 
of additional insurance taken out by the insured after the delivery of the policy 
is not notice to the company. The court in that case said: “In this case the char- 
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acter of the alleged local agent, or the nature or extent of his power and authority 
as such, are not in any way made to appear. He did not countersign, nor did his 
name anywhere appear on, the policy, or on the written application upon which it 
was issued. No attempt is made to show that he was clothed with power to take 
risks, or execute and deliver policies, for this company. The policy was executed 
at the home office of the company, by the president and secretary of the company, 
upon written application of the insured. It is not shown how, when, or by whom 
it was delivered.” 

In the instant case the agent was required to countersign the policy and it was 
not valid until he did this, and in addition to this, he testified that it was his duty 
to notify the company. 

Under the evidence in this case, notice to the local agent was notice to the 
company. 

[4] It is next contended by the appellant that the evidence is not sufficient to 
support the finding of the jury that the barn was a total loss. The evidence on 
this question is in conflict, but the appellee testified that the barn was worth $3,300 
and the hay $1,900. He also testified that the walls of the barn, which were built 
of stone, were 12 feet high and 18 inches thick; that he had worked with concrete, 
rock, and stone, and built 400 miles of road in Arkansas and Oklahoma, and basing 
his opinion upon his experience as a contractor or in road building and building 
of stone culverts, that in his estimation the barn was a total loss; and that if he 
had no insurance and wanted to build the barn, he would tear the walls clear 
down. There was some evidence that the walls, or a portion of them, could be 
used. There was a conflict in the testimony as to whether there was a total loss, 
and this’ made it a question for the jury. 

“The cases all agree that the insurance of a building is upon the building and 
not on the materials which compose it, and that the total destruction of a building 
within the meaning of an insurance policy means its complete destruction as a 
building, but not necessarily the absolute extinction of all its materials, or even 
that no part of it can be left standing. But just the extent to which a building must 
be destroyed in order to be a total loss is a question on which the courts are 
divided. Some courts hold that if the building loses its identity and specitic char- 
acter by fire, although a large part of the materials or component parts are left 
standing, it is a ‘total destruction’ within the meaning of the policy. Other courts 
take the position that there cannot be a tctal loss so long as the remnant of the 
structure standing is reasonably adapted for use as a basis upon which to restore 
the building to the condition in which it was before the fire; and that whether 
it is so adapted depends upon the question whether a reasonably prudent owner, 
uninsured, desiring such a structure as the one in question was before the fire, 
would in proceeding to restore it to its original condition utilize such remnant as 
such basis. Under the latter view the remnant must have formed a substantial part 
of the building.” St. Paul Fire & Marine Ins. Co. v. Green, 181 Ark. 1096, 29 
S.W.2d 304, 307: 14 R.C.L. 1302. 

[5] 'We have the positive testimony of the appellee, the owner, that if he 
desired to rebuild he would take down the remaining walls. The jury had a right 
to find that there was a total loss. In this case the additional insurance was $1,500 
on the barn and $500 on the hay. That would make a total of $2,300 on the barn, 
and the appellee’s evidence shows that it was worth more than $3,000. 

The jury returned a verdict for $800 for the barn and $500 for the hay, making 
a total of $1,300, and in addition to this, 12 per cent. penalty and attorney’s fee 
of $200. Appellant insists that in no event should the recovery be greater than 
$855, because, it argues, since the insurance on the barn was $2,300 and its policy 
was for $800, that appellee should not be permitted on the barn more than 8/23 
of the loss. This would be true if appellee’s evidence was ignored, or if the jury 
had found it to be untrue: but if his evidence is believed, then 8/23 of the value 
would be $800. 

We therefore think the jury was warranted in returning a verdict for $800 
on the barn and $500 on the hay. 

The judgment of the circuit court is affirmed. 

Griffin Smith, C. J., dissents as to amount. 
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NORWICH UNION FIRE INS. SOC., LIMITED, v. SAWYER. No. 26634. 
Court of Appeals of Georgia, Division A. March 18, 1938. 
Rehearing Denied March 31, 1938. 
196 Southeastern Reporter 223. 
1. OWNERSHIP. 

An “absolute ownership” in property within contemplation of unconditional 
ownership provision of fire policy exists when interest is so completely vested in 
insured that he cannot be deprived of it without his own consent. 

(For other cases, see Insurance, Dec. Dig, § 282[2].) 

2. UNCONDITIONAL OWNERSHIP. 

A mere equitable interest in insured property does not satisfy “unconditional 
ownership” provision of fire policy. 

(For other cases, see Insurance, Dec. Dig. § 282(2].) 

3. EQUITABLE TITLE. 

A perfect equitable title in insured property satisfies “unconditional ownership” 
provision of fire policy. 

(For other cases, see Insurance, Dec. Dig. § 282[2].) 

5. ORAL GIFT. 

A perfect equity in insured’s realty which will satisfy “unconditional Ownership” 
provision of fire policy may arise out of an oral gift of realty where the donee 
improves the realty to such an extent that revocation of the gift would be inequit- 
able, even without a decree of specific performance. 

(For other cases, see Insurance, Dec. Dig. § 282[2].) 


7. OWNERSHIP. 

Where house placed upon realty orally given to donee was partly constructed 
by the money given to the donee by the donor and partly by donee’s own funds, 
the right to specific performance, which would show a perfect equity in the property 
in the donee and hence satisfy “unconditional ownership” provision of fire policy 
covering the house could be shown only by proof that amount expended by donee 
constituted a substantial amount, the question of what would be a_ substantial 
amount being question for jury. 

«For other cases, see Insurance, Dec. Dig. § 282[2].) 

8. ORAL GIFT. 

In action on fire policy, petition alleging oral gift of realty to insured from his 
father on which insured house was constructed, by insured whose father gave him 
funds to use for building the house and who also expended some of his own funds 
in the building, was subject to general demurrer, because not alleging that the 
amount expended by the insured was a substantial amount which would entitle 
insured to specific performance and show perfect equity in insured realty and hence 
satisfy unconditional ownership provision of fire policy. 

(For other cases, see Insurance, Dec. Dig. § 634[1].) 

9. OWNERSHIP. 

In action on fire policy, petition alleging oral gift of realty to insured from 
has father on which insured house was constructed by insured whose father gave 
him funds to use for building the house and who expended some of his own funds 
in the building, was subject to special demurrer calling for amount expended by 
insured in construction of the house outside of the amount contributed by the 
father, so as‘ to show whether insured was entitled to specific performance and 
whether he had a perfect equity in the insured realty, satisfying unconditional 
ownership provision of fire policy. 

(For other cases, see Insurance, Dec. Dig. § 642.) 

Syllabus by the Court. 

1. Perfect equitable title in the insured to property covered by a policy of fire 
insurance satisfies the condition in the policy that the same “shall be void,—if the 
interest of the insured be other than unconditional and sole ownership; or if the 
subject of insurance be a building on ground not owned by the insured in fee 
simple.” 

‘ 2. A perfect equity in real property may arise out of the relation of donor and 
onee. 
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3. In the present case, a suit by a son against the defendant insurance company 
for the destruction of a certain house by fire, covered by a policy of insurance issued 
to the plaintiff by the defendant, it is alleged that the plaintiff’s father orally 
gave to him the land upon which the house was constructed, and in lieu of building 
him a house, placed at his disposal a sum of money to be used for this purpose 
and that with that fund together with additional funds of his own he entered into 
possession of the lot and constructed the house in question. The petition contained 
no allegation as to the amount of money contributed by the father and son and 
contained no allegation that the amount contributed by the plaintiff was a substantial 
amount such as would render a revocation of the gift unjust, inequitable, and 
a fraud upon the donee. Held: The petition was subject to the general demurrer 
and also a special demurrer calling for the amount expended by the plaintiff in 
the construction of the house, outside of the amount contributed by the father. 

Error from City Court of Macon; Earl W. Butler, Judge. 

Action by A. iW. Sawyer against the Norwich Union Fire Insurance Society, 
Limited, on a fire insurance policy issued by the defendant on a certain house alleged 
to have been destroyed by fire. To review an adverse judgment, the defendazt 
brings error. 

Reversed. 

Harris, Harris, Russell & Weaver, of Macon, for plaintiff in error. 

Hall & Bloch, of Macon, for defendant in error. 

MacIntyre, Judge. 

A. W. Sawyer brought this action on a contract of insurance issued to him by 
the Norwich Union Fire Insurance Society on a certain house alleged to have been 
destroyed by fire. The policy was issued August 26, 1936, and the house destroyed 
December 17, 1936. To his petition, the plaintiff attached a copy of the policy which, 
among other stipulations and agreements, contained the following: “This entire 
policy, unless otherwise provided by agreement indorsed hereon or added hereto 
shall be void —if the interest of the insured be other than unconditional and sole 
ownership; or if the subject of insurance be a building on ground not owned by the 
insured in fee simple.” The question presented is whether the interest of the 
insured in the property is, under the allegations of the petition, that of sole and 
unconditional ownership in fee simple. The allegations of the petition as amended 
which are pertinent in this connection are substantially, that in 1925 plaintiff’s 
father became the owner of a described tract of land containing 37% acres; that 
the plaintiff's father and his (father’s) family occupied the house on this tract 
as a family residence; that plaintiff had two brothers and four sisters; that in 
1929 plaintiff’s father “told his children that it was his idea to give each of them 
a lot carved out of the tract which he had bought * * * , and to build a house 
for each of them on the lot so carved out for each of them”; that from 1929 to 
1936 plaintiff’s father gave several of his children a lot and built a house thereon 
for them; that in 1929 plaintiff married and in August, 1936, prior to August 28, 
1936, plaintiff actually picked out a lot which his father orally gave to him “and 
at the same time agreed to give him a house just as he had” done with reference 
to several of his other children; that “instead of building the house for him, 
the said E. J. Sawyer [father] deposited funds with his bookkeeper * * * and 
told your petitioner that he could use these funds for the purpose of building 
a house on the lot so carved out * * * as he needed the funds to build”; that his 
father made an absolute gift of the money to him and that he, the plaintiff, 
“together with other funds also of his own,” constructed the house in question 
on the said lot; that on the date of the destruction of the house, “he had full 
and unconditional ownership thereof, and the ground on which the house was built 
was owned by the insured in fee-simple”; that “his father at all times thereafter 
considered that he, your petitioner, owned the aforesaid house and lot in as full, 
complete, and ample a manner as if he, his father, had given him, your petitioner, 
a deed thereto.” The defendant demurred specially and generally to the plaintiff's 
petition, as amended. The judge overruled the demurrers to which ruling the 
defendant excepted. 

[1-9] The question above stated should be answered in the negative. “An 
absolute ownership is said to exist when the interest is so completely vested in 
the insured that he cannot be deprived of it without his own consent.” Cooley’s 
Briefs on Insurance, p. 2142(c). In this state, a mere equitable interest in the 
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property is not sufficient to answer the condition of the policy above quoted. 
Liverpool & London & Globe Ins. Co. v. Hughes, 145 Ga. 716, 89 S.E. 817; Spring- 
field Fire & Marine Ins. Co. v. Chero Cola Bot. Co., 22 Ga.App. 503, 96 S.E. 332; 
People’s Credit Clothing Co. v. Old Colony Ins. Co. of Boston, 47 Ga.App. 819, 
171 S.E. 587. The earlier case of Southern Ins. & Trust Co. v. Lewis & Brothers, 
42 Ga. 587(1), is not contrary to the ruling made in 145 Ga. and the cases therein 
cited. In the Southern Ins. & Trust Co. Case, supra, the policy did not contain 
a condition providing that “if the interest of the insured was other than uncon- 
ditional and sole ownership; or if the subject of insurance be a building on 
ground not owned -by the insured in fee simple,” the policy shall be void. In 
that case there was merely a recital of ownership in that property in the policy 
sued upon and the question presented was whether or not a pure equity interest 
in the property amounted to an insurable interest under Code, § 56-812. How- 
ever, a perfect equitable title in the insured (plaintiff) is held sufficient to 
fulfill such requirement. National Fire Insurance Co. v. King, 49 Ga.App. 457, 
176 S.E. 64, 66. In that case this court held, “‘a representation of ownership, 
or of the land on which the insured building stands, is satisfied by a complete 
equitable title or estate,’ and ‘one in possession of property, and entitled to the 
legal title, has sole and unconditional ownership, as well as “title in fee simple.”’ 
* * * He [the insured] was clothed with a perfect equity which amounted to 
legal title in fee simple.” It is argued by the defendants that the King Case, 
supra, has no application to the case at bar because the doctrine of perfect 
equity refers only to the relation of vendor and vendee. To support this con- 
tention they cited the case of Howell v. Ellsberry, 79 Ga. 475, 5 S.E. 96, 98, and 
quoted from the opinion by Justice Bleckley as follows: “The doctrine of 
perfect equity, as the equivalent of legal title, is, so far as we know, restricted 
to the relation of vendor and purchaser.” However, in Sikes v. Seckinger, 164 
Ga. 96, 137 S.E. 833, 838, the Supreme Court, cognizant of and citing the Howell 
Case, after holding that a perfect equity arises out of the relation of donor and 
donee, stated: “Upon reason and principle it would seem to us that all perfect 
equities should have the same force and effect, and that, if a perfect equity 
arising out of relation of vendor and vendee will support an action in ejectment, 
a perfect equity springing out of the relation of donor and donee would like- 
wise support such action.” The general rule is that a parol gift of land 
accompanied by possession by the donee will be enforced in equity, when the 
donee has been induced by the promise of the gift to make valuable improve- 
ments to the land, of a permanent nature, and to such an extent as to render 
a revocation of the gift unjust, inequitable, and a fraud upon the donee. Such 
a state of facts will take the case out of the statute of frauds, and entitle the 
donee to enforce specific performance of the gift, or to defend his possession 
against the donor or his heirs. 28 C.J. 656, § 57, Floyd v. Floyd, 97 Ga. 124, 24 
S.E. 451; Ogden v. Dodge County, 97 Ga. 461, 25 S.E. 321; Ellis v. Dasher, 101 
Ga. 5, 7, 29 S.E. 268; Sikes v. Seckinger, 164 Ga 96, 102, 37 S.E. 833; Mims v. 
Lockett, 33 Ga. 9, 20; Bank of Arlington v. Sasser, 182 Ga. 474(3), 185 S.E. 826. 
It is true that a parol gift of land based on a meritorious consideration, 
accompanied with possession, and the erection of valuable improvements thereon 
upon the faith of the gift will not vest /egal title in the donee, Doe vy. Newton, 171 
Ga. 418, 156 S.E. 25; Thaggard v. Crawford, 112 Ga. 326, 37 S.E. 367, yet, as 
pointed out above to fulfill the requirements of the policy, the plaintiff (donee, 
insured) need only establish a perfect equity in the property. The defendant 
takes the position that a specific performance is necessary in order for the 
plaintiff to meet the conditions of the policy as to interest in the property 
insured and the ground upon which this* house rested. To sustain this proposi- 
tion, the cases of Howell v. Ellsberry, 79 Ga. 475, 5 S.E. 96; Bell v. Mention, 152 
Ga. 625, 110 S.E. 883, are cited. Those cases held that legal title in the ejector was 
necessary to sustain an action in ejectment. (This rule does not apply when 
the donee is in possession, under a perfect equity, and is being sued in eject- 
ment. Ogden Case, supra.) To vest legal title in the ejector claiming under 
a parol gift, specific performance is necessary either before or contemporan- 
eously with the action of ejectment. These cases are therefore not authority 
for the position taken. In the case at bar, the plaintiff needed only a perfect 
equity to maintain an action on the policy, and if this be true, it follows that no 
decree of specific performance was necessary. It only remains to be decided, 
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whether under the allegations of the present petition, the plaintiff would be 
entitled to a decree of specific performance, in a suit brought for that purpose 
against his father, the donor, so as to prevent an ejectment under such an 
action brought by his father. In Poullain v. Poullain, 76 Ga. 420, 442, 4 S.E. 
92, 95, a case in which this question was involved, the court approved the follow- 
in charge of the court: “If the minds of the jury are satisfied beyond a reason- 
able doubt, by clear, satisfactory, and unequivocal evidence, that a gift * * * 
was made by the father to the son, that the son took possession of the property 
given, and improved it as his own, then, although the improvements made, or 
caused to be made, by him, were slight and of small value, provided they were 
substantial and permanent in their nature, beneficial to the freehold, and were 
such as none but an owner would, under like circumstances, make upon his own 
estate, they would be improvements contemplated by the statute as sufficient 
to pass the title to the donee.” See, also, Hughes v. Hughes, 72 Ga. 173(8), 
where it was said that “though a specific performance will not be decreed on a 
mere voluntary agreement or gratuitous promise, yet if possession be given 
under such agreement or gift, upon a meritorious consideration, such as blood or 
close relationship by affinity, and valuable improvements be made on the land 
by reason of faith in that promise or agreement, the performance thereof will 
be decreed, and slight improvements, if of a valuable and permanent character, 
will suffice.” There is no question in the present case but that substantial and 
valuable improvements have been made upon the lot given to the plaintiff by 
his father; but the question is, Does it appear, that the improvements were 
made by the donee within the meaning of the rule above set out? The allega- 
tions of the petition in this connection are to the effect that the father had, 
prior to the gift of the lot to the plaintiff, given several other of his children lots 
upon which he had erected for each of them a house; that instead of erecting a 
house for the plaintiff he placed a sum of money at his disposal to be used 
for this purpose; and that with this money and additional funds of his (plain- 
tiff’s) own the plaintiff erected a house which was insured by the defendant. 
In so far as the petition sets up that the plaintiff erected the house with money 
given to him by his father, the donor for that purpose, we think it insufficient 
to meet the requirements of the rule. The reason underlying the rule, authoriz- 
ing a specific performance against the donor where the donee has made valuable 
and permanent improvements, is that the plaintiff donee has laid out or 
expended something, which would render a revocation of the gift unjust, inequit- 
able, and a fraud upon the donee. It cannot be said that a donee who has 
expended money of the donor for the erection of valuable improvements, which 
were given to him for that purpose, stands in this position. The petition, how- 
ever, further alleges that the plaintiff (insured) expended some of his own 
funds in. the erection of the house. In this connection it is not alleged that 
the amount so expended was a substantial amount as would render the revoca- 
tion of the gift unjust, inequitable, and a fraud as against the donee, nor is it 
alleged just what amount of money was so expended. In a case of this char- 
acter where the improvement placed upon the property is a house which was 
in part constructed by money given to the donee by the donor and part in funds 
of his own not so given, we think it necessary, in order to show a right of 
specific performance as to the property that the amount so expended constituted 
a substantial and not an inconsequential amount, the question of what would be 
a substantial amount being, as general rule, a question for the jury. Had 
the present petition alleged in general terms that the amount so expended by 
the plaintiff was substantial and would have rendered the revocation of the gift 
unjust, inequitable, and a fraud upon the donee, we think it would not have 
been subject to general demurrer, although such an allegation would have been 
subject to special demurrer calling for the amount so alleged to have been 
substantial. From what has been said, we think the trial judge was in error in 
overruling the general and special demurrers (the special demurrer calling for 
the amount of money alleged to have been added by the plaintiff to the sum 
given by his father.) 
Judgment reversed. 
Broyles, C. J., and Guerry, J., concur. 
On Motion for Rehearing. 


MacIntyre, Judge. 
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On motion for rehearing the plaintiff in error takes issue with the ruling of 
the court that where a donor (father) orally gives to a donee (son) a tract of 
land and gives to him a sum of money for the expressed purpose of erecting a 
permanent and substantial improvement thereon, to wit, a house, and where it 
is alleged that the donee used the funds so given him “together with other 
funds, also his own,” that in order for the donee in such case to have a perfect 
equity, his contribution exclusive of that given him by the donor must be a sub- 
stantial amount such as would render a revocation unjust, inequitable, and a 
fraud upon the donee. The three cases principally relied upon as being con- 
trary to this ruling are: Hughes v. Hughes, 72 Ga. 173; Poullain v. Poullain, 76 
Ga. 420, 4 S.E. 92; Porter v. Allen, 54 Ga. 623, 624. Those cases announced the 
doctrine that “though a specific performance will not be decreed on a mere 
voluntary agreement or gratuitous promise, yet if possession be given under 
such agreement or gift, upon a meritorious consideration, such as blood or 
close relationship by affinity, and valuable improvements be made on the land 
by reason of faith in that promise or agreement, the performance thereof will 
be decreed, and slight improvements, if of a valuable and permanent character, will 
suffice.” Italics ours. Hughes v. Hughes, 72 Ga. 173, 174. As we see it, under 
the allegations of the present petition, there is and can be no question but that 
the improvement alleged to have been erected on the property was a valuable, 
substantial, and permanent improvement. The only question which seems to us 
to be material is, Who erected the improvement? It is true that the petition 
alleges that the donor made ay absolute gift of the money to the donee and the 
petition alleges as a conclusion of law that such funds were the funds of the 
donee. On the other hand, construing ‘the allegations of the petition most 
strongly against the pleader, it appears that the donor really in fact desired 
to have a house erected on the property, which he desired to give to the donee, 
but that instead of pursuing this plan, he merely placed a sum of money at the 
disposal of the donee for the expressed and understood purpose of erecting the 
house in question on the tract of land the subject of the oral gift. We held that 
under such facts in so far as the money thus donated by the donor was con- 
cerned, its use by the donee in the erection of the house amounted to nothing 
more than an improvement by the donor and would not place the donee in the 
equitable position that a revocation of the gift would be unjust, inequitable, and 
a fraud upon the donee. This ruling, we are convinced, is correct. It is true, 
as a general rule, that the money expended by a donee in the erection of an 
improvement upon the property given to him by his donor is not necessarily 
controlling in determining whether or not a revocation of the gift of the land 
would be unjust, inequitable, and a fraud upon the donee. A donee may greatly 
improve property given him by the application of his own labor, such as clearing 
or cultivating the land and the ruling here announced, that the amount expended 
should be a substantial amount, would have no direct application to such a case. 
However, in such a case as that, there is no question as to who made the 
improvement. In the present case we deal with only one entire improvement 
which, in so far as we are left to assume under the allegations of the petition, 
was not built by the donee with his own labor. In such a case we cannot but 
believe that the amount of money contributed by the donee in the erection of 
this house is a most material factor and that the amount so contributed should 
be a substantial amount, because, if the donee contributed an inconsequential 
amount, the conclusion is inescapable that the improvement remains an improve- 
ment by the donor and not the donee. The court is not now called upon to 
decide what amount would be a substantial amount. As a general rule, this 
question would be one for the determination of the jury although in certain 
cases the court might be authorized to conclude as a matter of law that a 
particular amount was not sufficient with the rule here announced. 


Rehearing denied. 
Broyles, C. J., and Guerry, J., concur. 
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MANUFACTURING LUMBERMEN’S UNDERWRITERS v. SOUTH 
GEORGIA RY. CO. No. 26480. 
Court of Appeals of Georgia, Division No. 1. March 17, 1938. 
Rehearing Denied March 29, 1938. 
196 Southeastern Reporter 244. 
1. INSOLVENCY. 

The trial court was not without power to enter a judgment against foreign 
insurance company in action on fire policy on ground that company had been 
declared insolvent by judgment of court in state of company’s incorporation, 
and that superintendent of insurance department of that state was vested with 
assets of company, since under law of Georgia dissolution of nonresident fire 
insurance company does not terminate a suit on policy since nonresident fire 
insurance companies doing business in Georgia are required to deposit bonds 
with treasurer of state. Code 1933, §§ 22-1210, 56-301 et seq. 

(For other cases, see Insurance, Dec. Dig. § 26.) 

2. FOREIGN CORPORATION. 

An insurance company which complies with laws of Georgia in order to do 
business therein is subject to laws of Georgia prescribing conditions under 
which it may do business and to the statutory remedies against such corpora- 
tions. Code 1933, §§ 22-1210, 56-301 et seq. 

(For other cases, see Insurance, Dec. Dig. § 17.) 

3. SPECIAL DEPOSIT. 

The bonds which a foreign insurance company doing business in state is 
required to deposit with state treasurer are to prevent a suit against a dissolved 
corporation from being futile and unavailing, and suit brought in local court is 
a condition precedent to appropriation of bonds held by state treasurer to the 
payment of loss under fire policy. Code 1933, §§ 22-1210, 56-301 et seq. 

(For other cases, see Insurance, Dec. Dig § 21.) 

4, SPECIAL DEPOSIT. 

The statute requiring deposit of bonds by foreign insurance corporations, and 
statute providing for prosecution of pending suits after dissolution of foreign cor- 
poration, are part of general scheme of Georgia law to protect Georgia citizens in 
collection of just claims against foreign corporations which are dissolved and which 
have their principal assets in another-state. Code 1933, §§ 22-1210, 56-301 et seq. 

(For other cases, see Insurance, Dec. Dig § 21.) 

5. DEFINITION. 

Words “other miscellaneous structures” within fire policy specifically naming 
certain structures and insuring other miscellaneous buildings or structures not 
coming under heading of other schedules and not occupied for manufacturing pur- 
poses did not refer to buildings specifically named in schedule, but referred to other 
miscellaneous structures which were not specifically scheduled, and which might 
have been overlooked. 

(For other cases, see Insurance, Dec. Dig. § 163[1].) 

6. AGENCY. 

Insurance brokers who sent copies of schedule of buildings and structures to be 
insured against fire to different companies, and who were authorized by insurance 
company to deliver policy to insured and who deducted their commissions from 
premium before sending it to insurance company, were agents of insurer and not 
of insured, as respects whether agents’ knowledge that building insured against fire 
a for processing foodstuffs was imputable to insurance company. Code 1933, 
s 5 5 1. ‘ 

(For other cases, see Insurance, Dec. Dig. § 378[2].) 

7. KNOWLEDGE OF AGENT. 

Knowledge of insurer’s agents that building insured against loss by fire was 
used for manufacturing or processing foodstuffs was imputable to insurer. Code 
1933, § 56-501. 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 

8. RESIDENT AGENT. 

The inhibition contained in statute providing that no licensed fire insurance 

company shall issue a policy except through a licensed resident agent is against 
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anyone other than a licensed fire insurance agent writing or issuing a policy. Code 
1933, § 56-508, as amended by Laws 1935, p. 140, § 1. 

(For other cases, see Insurance, Dec. Dig. § 12.) 
9. RESIDENT AGENT. 

Statute providing that no licensed fire insurance company shall issue a policy 
except through a licensed resident agent does not change statutory rule that one 
who receives application or delivers policy or does anything in furtherance of insur- 
ance contract shall be held to be the agent of the company. Code 1933, § 56-501; 
§ 56-508, as amended by Laws 1935, p. 140, § 1. 

(For other cases, see Insurance, Dec. Dig. § 73.) 

Syllabus by the Court. 

1. The motion to make the superintendent of the insurance department of the 
state of Missouri a plaintiff in error is denied. 

2. The assignment of error on the exceptions pendente lite shows no cause for 
# reversal of the judgment. 

3. The evidence demanded the verdict directed for the plaintiff, and the court 
did not err in overruling the motion for a new trial 

Error from Superior Court, Brooks County; W. E. Thomas, . Judge. 

Action by the South Georgia Railway Company against the Manufacturing 
Lumbermen’s Underwriters to recover on a fire policy. To review a judgment for 
plaintiff, defendant brings error, and R. A. O’Malley, superintendent of insurance 
of the state of Missouri moves that he be made a plaintiff in error. 

Motion denied and judgment affirmed. 

Little, Powell, Reid & Goldstein, of Atlanta, and Harrell & Lilly, of Quitman, 
for plaintiff in error. 

Lee W. Branch, of Quitman, for defendant in error. 


PEARL ASSUR. CO., Limited, v. BERNATH et al. No. 11975. 
Supreme Court of Georgia. March 18, 1938. 
196 Southeastern Reporter 389. 


2. AGENCY. 

An insured could not recover on fire policies against insurance company and 
its agent, since agency, being disclosed agent, would not be liable on policies, in 
absence of express undertaking on his part. 

(For other cases, see Insurance, Dec. Dig. § 83[1].) 

Error from Superior Court, Fulton County; Paul S, Etheridge, Judge. 

Action by A. Bernath, trading as Atlanta Cooperage Company, against the 
Pearl Assurance Company, Limited, and another, to recover on fire policies and 
alternatively to recover against defendant on theory of fraud in conduct of named 
defendant’s agent. To review a judgment overruling named defendant’s motion to 
remove the case to the federal District Court, named defendant brings error. 

Reversed. 

A. Bernath, trading as Atlanta Cooperage Company, filed a petition against 
Pearl Assurance Company, Limited, a foreign corporation doing business in this 
state, and Charles Parrott, a resident of Clarke county, Ga., alleging as follows: 
On or about May 22, 1936, petitioner advised the Charles Parrott Agency (under 
which name the defendant Parrott was then engaged in the insurance business in 
Atlanta) that certain policies of fire insurance on petitioner’s property had expired, 
and requested said agency to insure his property. A day or two later he was 
advised by an agent and employee of Parrott that the insurance desired would be 
written by Pearl Assurance Company, Limited, through Parrott. Within a few 
days thereafter, Parrott, as the duly authorized agent’of that company, sent to 
petitioner's place of business three fire insurance policies totaling $10,000, issued 
by Pearl Assurance Company, Limited, and countersigned by Parrott. The policy 
numbers, and specification of the property covered, are alleged. Said agent or 
representative of Parrott informed petitioner that the premium rate to be charged 
for said policies was to be determined by report of the Southeastern Underwriters 
Association, and as soon as the rate was fixed said policies would be redelivered 
to petitioner. Thereafter, Parrott informed petitioner that his property was fully 
protected by said policies, and petitioner continued in the belief that he was so 
protected until July 28, 1936, when he informed Parrott that said property had 
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been destroyed by fire on the night of July 27, when Parrott “then for the first 
time, and to the amazement and consternation of this petitioner, advised the said 
agent and representative of petitioner that the aforesaid insurance policies issued 
by the Pearl Assurance Company Limited, had been canceled and returned by 
the said Charles Parrott to the said Pearl Assurance Company Limited, and that 
such insurance was no longer in force.” Petitioner then demanded of Parrott that 
the defendants pay the petitioner the amount of loss sustained by reason of said 
fire, but Parrott, as the duly authorized agent of the insurance company, while 
acting within the scope of his employment, denied any and all liability on said 
policies, and stated that there was nothing he could or would do about said losses. 
Petitioner requested of Parrott blank proofs of loss, so that he might execute 
them, which request was refused. On August 4, 1936, petitioner wrote a letter 
to the designated American office of the Pearl Insurance Company, informing it 
of said loss, offering to furnish any information desired as to said loss, and making 
demand for payment thereof. Petitioner received no response to this letter, and 
on August 20, 1936, he wired said New York agent about the claim, but received 
no reply. He then reported the matter to the Deputy Insurance Commissioner of 
Georgia, who wrote to the New York agent of the Pearl Company, who then 
advised the commissioner that they had referred the matter to their Cleveland, 
Ohio, office, and that attorneys for the company in Atlanta were handling the 
matter. Petitioner’s attorney again wrote to the Pearl Company at its New 
York office about the claim, and was advised that the matter had been referred 
to the Cleveland office. 


“Petitioner shows that on and after the last-named letter of September 14, 
1936, petitioner nor his attorney have received any further direct communications 
from the defendants, but that A. S. Grove, attorney for petitioner, has had several 
communications from Haas, Gambrell & Gardner, as Attorneys for the Pearl 
Assurance Company Limited, in which they contend that their client * * * has no 
record or knowledge of having ever issued any insurance to this petitioner, as 
herein claimed by petitioner, and refuses to recognize or to pay the claim of 
petitioner. * * * Petitioner shows that as a result of the fire which occurred on 
July 27, 1936, as hereinabove stated, the property belonging to petitioner, and set 
out and described in paragraph eight of this petition, was burned, and as a direct 
and proximate result of such fire petitioner suffered damages in the sum of ten 
thousand ($10,000) dollars. * * * Petitioner shows that the defendants, and each 
of them, should be required by this court to carry out and perform the said con- 
tracts of insurance and the obligations thereunder, and that the defendants, and 
each of them, should be required to pay petitioner the fire losses and damages 
sustained by him as a result of said fire. * * * Petitioner shows that the defendants 
had no legal right to cancel the said insurance policies, as the defendants claim 
was done, without notice to this petitioner, and that in so far as this petitioner is 
concerned this court should treat the said insurance polisies as in full force and 
effect, and require the defendants and each of them to pay petitioner the damage 
sustained by him, herein claimed, as they agreed to do when said policies were 
issued, * * * Petitioner shows that even if said policies were never legally issued, 
and/or delivered, the defendants are nevertheless liable to petitioner for the dam- 
ages herein claimed, for the reason that the defendants, and each of them, repre- 
sented to this petitioner that he was covered by such insurance, and that his prop- 
erty described herein was protected against fire. That netitioner relied upon and 
believed such statements and representations of the said defendants, and acted upon 
such representations to his injury. * * * Petitioner further shows that if the said 
Charles Parrott misrepresented the said facts to this petitioner, that he then per- 
petrated a fraud upon this petitioner, and both he and the defendant Pearl Assur- 
ance: Company Limited, his principal, are jointly and severally liable to petitioner 
for such fraud and misrepresentations, and thev should be required to pay this 
petitioner for any damages sustained by him as a result of such fraud and mis- 
representations. * * * Petitioner shows that had he been advised of the alleged can- 
cellation of said policies at the time it is now claimed they were canceled, petitioner 
would have had ample time to have reinsured the properties destroyed by said 
fire with other insurance companies, and petitioner says that he would have rein- 
sured such properties prior to such fire if he had been notified of such alleged 
cancellation. * * * Petitioner shows that if such policies were in fact canceled, 
as is now claimed by the defendants, prior to such fire, notice and knowledge of 
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such cancellations were purposely and willfully withheld from the petitioner, and 
this petitioner was purposely and willfully advised by the defendants, even after 
the time of the alleged cancellations, that such policies were still in force and 
effect, all of which representations were relied upon by this petitioner to his injury. 
* * * Petitioner shows that it would be a grave injustice to permit the defendants 
to make the representations herein shown, and to mislead this petitioner as stated, 
and then escape liability for the damages and losses sustained by this petitioner. 
* * * Petitioner shows that demand was made upon the defendants to pay the claims 
of petitioner herein set out, as hereinabove shown; that the defendants failed and 
refused to pay same within sixty days after such demand was made upon them; 
that such refusal on the part of the defendants to pay such claims was and is in 
bad faith within the meaning of section 2549 of the Civil Code of Georgia 1910; 
and, as provided under the terms and provisions of said section, your petitioner 
claims the further sum of twenty-five (25) per cent. of the amount of his claims 
herein sued for, together with a reasonable attorney's fees for the prosecution of 
this case against the defendants.” 

The plaintiff prayed: “That the defendants be required to redeliver the said 
insurance policies, as set out and described in paragraph eight of this bill, to 
petitioner; and that a decree of specific performance be entered, requiring them, 
and each of them, to perform each and all of the obligations imposed upon them 
under and by virtue of such contracts of insurance; and/or that petitioner have 
judgment against the defendants, and each of them, for the damages sustained by 
petitioner, as set out and shown in this bill of complaint, together with the penalty 
of attorney’s fees,” etc. A motion was filed by the Pearl Assurance Company, 
Limited, to remove the case to the Atlanta Division of the United States District 
Court for the Northern District of Georgia, on the ground that the petition dis- 
closed a separable controversy between plaintiff and movant, to which the other 
defendant, Parrott, was not a necessary or proper party. The court overruled this 
motion, and the exception is to that judgment. 

Haas, Gambrell & Gardner and John M. Sleton, all of Atlanta, for plaintiff in 
error. 

A. S. Grove, of Atlanta, and Green & Michael, of Athens, for defendants in 
error. 

Syllabus Opinion by the Court. 

RusseE.i, Chief Justice. 

[1] 1. In this suit by a citizen of Georgia against a nonresident insurance com- 
pany and its resident agent, it appears from the petition, fairly construed, that the 
plaintiff is seeking first and mainly to recover against both as on the contracts of 
imsurance issued by the company through its agent, and alternatively to recover 
against both upon the theory of fraud in the conduct of the agent. Central R. Co. 
v. Pickett, 87 Ga. 734, 13 S.E. 750; Citizens’ & Southern Bank v. Union Warehouse 
& Compress Co., 157 Ga. 434 (9), (10), 454, 122 S.E. 327. 

[2] 2. The plaintiff could not recover on the contracts against both the com- 
pany and its agent, since, the agency being disclosed, the agent would not be liable 
on the contracts, in the absence of an express undertaking on his part. Gill v. 
Tison, 61 Ga. 161; Peeples v. Perry, 18 Ga.App. 369, 89 S.E. 461; Ruffner v. 
Dunlop. 32 Ga.App. 693, 124 S.E. 544; Pelotte v. Simmons, 41 Ga.App. 198 (4), 
200, 152 S.F. 310; 2 C.1. 806; 21 R.C.L. 847. 

[3] 3. It follows that the petition,-so far as it seeks a recovery on the 
policies, presents a separable controversy as between the plaintiff and the 
ronresident insurance company; and this being true, and the amount claimed 
being more than $3,000, the action was subject to removal to the United States 
court, notwithstanding the controversy in relation to liability in tort may be 
joint as against both the company and its agent. Southern Ry. Co. v. Edwards, 
115 Ga. 1022, 42 S.E. 375; Atlantic Coast Line R. Co. v. Bryant, 7 Ga.App. 703, 
67 S.E. 1049; McKenzie v. Standard Oil Co., 31 Ga.App. 615, 121 S.E. 847; Pan- 
American Petroleum Corp. v. Williams, 45 Ga.App. 490, 165 S.E. 473; Armour 
& Co. v. Bowden, 50 Ga.App. 476 (3), 178 S.E. . The court erred in over- 
ruling the petition for removal, filed by the insurance company. 

Judgment reversed. 

All the Justices concur. 
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KNEPPER et al. v. SECURITY INS. CO. OF NEW HAVEN, CONN. 
Ag. No. 5. 
Appellate Court of Illinois. Fourth District. March 9, 1938. 
Rehearing Denied April 15, 1938. 
14 Northeastern Reporter (2d) 283 
PROOF OF LOSS. 

Insured’s testimony that insured’s adjuster told him to make list of burned 
articles and have carpenter estimate losses on buildings, and that adjuster would call 
for list after state had completed investigation of fire, and that insurer would not 
do anything until the investigation was made, held to authorize recovery on fire 
policy, nothwithstanding insured’s failure to make proof of loss and agreement that 
any action taken by insurer “in investigating” would not waive policy conditions. 

(For other cases, see Insurance, Dec. Dig. § 561.) 


Appeal from Circuit Court, Marion County; William B. Wright, Judge. 

Suit on fire policy by L. V. Knepper and E. E. Cornwell against the Security 
Insurance Company of New Haven, Conn., defended on ground of failure to furnish 
proof of loss. From a judgment on a verdict for plaintiffs, defendant appeals. 

Affirmed. 

Ward P. Holt, of Salem, and Samuel Levin, of Chicago, for appellant. 

Harry F. Johnson, of Salem, for appellees. 

Murphy, Justice. (Publish abstract only.) 


GUARANTY LIFE INS. CO. v. FARMERS MUT. INS. ASS’N OF 
WASHINGTON COUNTY. No. 44263. 
Supreme Court of Iowa. April 5, 1938. 
278 Northwestern Reporter 913. 
1, CANCELLATION. 


Under provision of standard mortgage clause of fire policy that insurance 
might be canceled as to mortgagee’s interest by giving mortgagee ten days’ written 
notice, attempted cancellation of policy without consent of mortgagee within less 
than ten days from date of loss was ineffective as cancellation of policy. 

(For other cases, see Insurance, Dec. Dig. § 229[2].) 

2. MORTGAGE CLAUSE. 

The standard mortgage clause attached to fire policy constitutes an independent 
and new contract between insurer and mortgagee which removes mortgagee beyond 
control or effect of any act or neglect of owner of property. 

(For other cases, see Insurance, Dec. Dig. § 311[3].) 

3. FORECLOSURE. 

A mortgagor’s execution and delivery to mortgagee pending foreclosure of 
quitclaim deed pursuant to agreement for dismissal of pending foreclosure suit if no 
junior liens were in existence, whereafter mortgagee proceeded with foreclosure 
suit on ascertainment that junior liens existed against property, did not constitute a 
“change of ownership” which would relieve insurer of liability to mortgagee under 
standard mortgage clause of policy. 

(For other cases, see Insurance, Dec. Dig. § 328[2].) 

4. FORECLOSURE. 

A mortgagee’s taking of quitclaim deed from owner of property pursuant to 
agreement for dismissal of pending foreclosure suit if no junior liens were found to 
be in existence did not extinguish mortgagee’s interest in property as such so as to 
preclude recovery under standard mortgage clause, where note and mortgage were 
not delivered to owner because junior liens were found to be in existence, and 
foreclosure proceeding was not dismissed. 

(For other cases, see Insurance, Dec. Dig. § 123). 

Appeal from District Court, Johnson County; James P. Gaffney, Judge. 

The Guaranty Life Insurance Company brought an action against the Farmers 
Mutual Insurance Association of Washington County, Iowa, to recover the value 
of a dwelling house destroyed by fire, which dwelling was covered by an insurance 
policy issued by the Farmers Mutual Insurance Association to one D. F. Gingerich, 
the mortgagor of the property upon which the dwelling was situated, which policy 
contained a standard mortgage clause making the loss payable to Guaranty Life 
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Insurance Company as mortgagee. Judgment for plaintiff as prayed. Defendant 
appeals. 

Affirmed. 

S. W. Livingston, of Washington, and Putnam, Putnam, Fillmore & Putnam, all 
of Des Moines, for appellant. 

Carroll Brothers of Davenport, and Byington & Rate, all of Iowa City, for 
appellee. 

MILLER, Justice. 

On September 26, 1928, one D. F. Gingerich was the owner of east half of the 
northwest quarter (E. % N. W. %) and the west half of the northeast quarter (‘W. 
¥%, N. E. %) of section 15, township 78, range 7, in Johnson county, lowa, and on 
said date the appellant herein issued to said D. F. Gingerich its policy of insurance, 
therein insuring the buildings iecated on said real estate aewnst less or damage by 
fire, wherein a certain dwelling house was insured in the sum of $3,000. At the time 
of the execution of said policy said real estate was covered by a mortgage in favor 
of appellee herein, in the sum of $16,000, and attached to said insurance policy was 
a loss payable clause being the “Uniform Standard Iowa,” or the “National Board 
Standard Mortgage Clause,” form, wherein it was provided that “loss, if any, pay- 
able to Guaranty Life Insurance Company, Davenport, Iowa, as mortgagee (or 
trustee) as such interest may appear.” Said standard mortgage clause likewise 
contained the following provisions: “This policy, as to the interest therein of the 
said payee, as mortgagee (or trustee) only, shall not be invalidated by any act or 
neglect of the mortgagor or owner of the within described property nor by the com- 
mencement of foreclosure proceedings, nor the giving of notice of sale relating 
to the property, nor by any change in the interest, title, or possession of the property, 
nor by any increase of hazard; * * * and Provided further that the mortgagee (or 
trustee) shall notify this Company of the commencement of foreclosure proceedings, 
and of any notice of sale relating to the property, and of any change of ownership 
or. occupancy or increase of hazard which shall come to the knowledge of said 
mortgagee (or trustee) and, unless permitted by this policy, the same shall be noted 
thereon and the mortgagee (or trustee) shall, on demand, pay the premium for any 
increased hazard; * * * Failure upon the part of the mortgagee (or trustee) to 
comply with any of the foregoing obligations shall render the insurance under this 
policy null and void as to the interest of the mortgagee (or trustee).” 

Said policy contained the articles of incorporation of appellant, and article XII 
thereof reads as follows: “When the title of property insured in this Association is 
transferred by deed or order of Court, the policy thereon becomes void and the 
Association shall not be liable thereon.” 

Thereafter, on March 13, 1933, appellee instituted a foreclosure action upon the 
mortgage above referred to, therein making D. F. Gingerich and others holding 
interests or liens upon said premises parties defendant. Appellee notified 
appellant of the institution of such foreclosure proceedings, and appellant con- 
sented that such foreclosure would not invalidate said policy. In said fore- 
closure action two continuances were granted under the moratorium statutes, 
and voluntary arrangements made between appellee and Gingerich relative to 
the occupancy of the land. 

Following the granting of these continuances, negotiations were conducted 
between appellee and Gingerich relative to relinquishment by Gingerich of the 
farm as a tenant, and relative to redemption by Gingerich and the possibility 
of a resale thereof to Gingerich, even after foreclosure, which negotiations 
culminated in said appellee and Gingerich, on December 3, 1935, entering into 
a written stipulation by the terms of which Gingerich, for and in consideration 
of the sum of $500, agreed to execute and deliver to appellee a quitclaim deed 
therein conveying the property above described, and in which stipulation appellee 
agreed to dismiss the foreclosure then pending and return to Gingerich the 
notes and a release of mortgage executed by him in favor of appellee, upon the 
condition that if there was any lien upon said real estate subsequent to the 
mortgage of appellee, that then the foreclosure suit would not be dismissed, but 
would proceed to sheriff's sale and sheriff's deed, and the notes would then 
be deposited in the office of the clerk of the district court of Johnson county 
for cancellation. In accordance with said stipulation, Gingerich did execute and 
deliver to appellee his quitclaim deed, therein conveying said described real 
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estate to appellee, which deed was from then on retained by appellee, but was 
not filed for record. Appellee then ascertained that there were liens upon the 
real estate involved subsequent to its mortgage, and proceeded with its fore- 
closure action, which action went to decree on January 3, 1936, following which 
the real estate was sold at sheriff’s sale, and sheriff’s certificate issued to 
appellee as the purchaser. 

Appellant’s first knowledge of the execution and delivery of said quitclaim 
deed was received on April 18, 1936, on which date Gingerich called at the office 
of appellant, informed appellant of the execution and delivery 6f the quitclaim 
deed, and requested that appellant cancel the policy in question. Thereafter, on 
April 21, 1936, appellant wrote appellee requesting the return of the policy for 
cancellation, followed by a letter from appellee inquiring upon what ground 
appellant was asking for cancellation; followed in turn by a letter from 
appellant stating Gingerich had requested the cancellation thereof. Thereafter, 
on April 24, 1936, the dwelling house above referred to was destroyed by fire, 
and on April 25, 1936, appellee wrote a letter to appellant informing appellant 
oi the execution of said deed and instructing appellant to make settlement and 
adjustment with appellee only. Proof of loss was thereafter furnished, and, 
following appellant’s refusal to make payment to appellee for said loss, appellee 
filed its petition in equity, therein praying for decree giving appellee judgment 
in the sum of $3,000, with interest, and that the court enter an order requiring 
appellant to make such assessment and collection of premiums as would be 
necessary to pay such judgment. Upon trial in the district court, judgment and 
decree was entered in favor of appellee as prayed for by it, from which judg- 
ment and decree appellant has appealed to this court. 

It was stipulated that the dwelling which was destroyed by fire was of the 
value of $3,000, and that said dwelling was covered by insurance in said amount 
of $3,000 in the policy involved. 

[1] Appellant in an amendment to its answer alleges that the policy in 
question was not in force and effect at the time of the loss on account of its 
cancellation thereof on April 21, 1936. The facts in connection with this claimed 
cancellation are set out above, and established that on April 21, 1936, appellant 
wrote appellee requesting the return of the policy for the purpose of canceling 
same; and likewise established that said policy was not in fact returned, but 
that said letter of April 21, 1936, was followed by correspondence relative to the 
ground upon which appellant desired to cancel the policy. Even if it is con- 
tended that this letter should be construed as a cancellation on the part of 
appellant, yet the same cannot be urged as a cancellation affecting appellee, for 
the reason that the standard mortgage clause in question contains the following 
provision: “This insurance may at any time be cancelled as to such mortgagee 
(or trustee) interest by giving the mortgagee (or trustee) a ten days written 
notice of such cancellation.” 

These facts establish that such attempted cancellation, on the part of appellant, 
was not consented to by appellee, and as less than ten days intervened between said 
letter and the date of the fire in question, appellant’s claim of cancellation_is without 
merit. 

It is contended by appellant that the execution and delivery of the quitclaim 
deed constituted a transfer of the title, and that therefore in compliance with the 
provisions of article XII of the articles of incorporation, as set out above, said 
policy became void and the appellant was not liable thereon. 

[2] In the consideration thereof it is to be recalled that we-are not 
concerned with simply a loss payable clause, but what is designated as the 
“National Board Standard Mortgage Clause,” which constitutes an independent 
contract of insurance between the insurer and the mortgagee. This particular 
standard mortgage clause is sometimes referred to as the “New York” or 
“Union” mortgage clause, and the same has heretofore been construed by 
various courts of last resort. 

In the case of Union Central Life Ins. Co. v. Franklin County Farmers 
Mut. Ins. Ass’n, 222 Iowa 964, 270 N.W. 398, 399, Mr. Justice Mitchell gives 
quotations from various jurisdictions, wherein this standard mortgage clause has 
been construed, and from a reading thereof it will he readily ascertained that 
this clause has been uniformly construed to constitute an independent and 
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new contract between the insurer and the mortgagee, which removes the mort- 
gagee beyond the control or effect of any act or neglect of the owner of the 
property. As the result thereof, we are confronted, not with the contract 
between the insurer and owner, but with the independent contract between 
the insurer and the mortgagee. 

In the above-cited case, this court was concerned with the question of 
interpreting the standard mortgage clause. There, as in the instant case, the 
premises of the insured were covered by a mortgage, and likewise, attached to the 
policy, was the standard mortgage clause in favor of the mortgagee, which 
provided, among other things, that the mortgagee should notify the insurance 
association of the commencement of the foreclosure proceedings, or of any 
notice of sale or of change in ownership of the property which came to the 
knowledge of the mortgagee; and wherein the by-laws of the association, 
which were made a part of the policy, contained a provision that: “In event 
of sale the Association shall at once be notified and the policy sent in for 
cancelation or assignment, subject to approval of the secretary, and failure to 
obtain such approval shall invalidate the policy.” However, in that particular 
case no foreclosure action was instituted, but the insured, being unable to meet 
his indebtedness, conveyed by warranty deed his entire interest in the real estate 
to the mortgagee, and no notice whatever of such conveyance was given the 
insurer until after the fire loss. Therein it was held that the conveyance 
from the insured to the mortgagee did not constitute such a change of 
ownership as to invalidate the policy, but that the same merely constituted an 
increase in the interest of the mortgagee, and not a change of ownership; 
that the insurer had theretofore passed upon and accepted the mortgagee as a 
proper party with whom to contract, and that as a result thereof the insurer 
is not permitted to complain hecause the interest of such party has _ been 
increased. In the opinion therein, the following language is used: 

“In the case of Employers’ Fire Ins. Co. v. Ritter, 112 N.J.Eq. 418, 164 
A. 426, the owners mortgaged the property to Barbara Ritter. The Employers’ 
Fire Insurance Company issued its fire policy to the owners. Attached to the 
policy was a standard mortgage clause payable to the mortgagee, as_ her 
interest might appear. The mortgage was foreclosed, and at the sale the mort- 
gagee bought the property. Sheriff's deed was duly issued and_ recorded. 
Nine months thereafter the buildings on the property were destroyed by fire. 
The insurance company paid the loss without knowledge of the change of 
ownership, and on learning of such fact, sued to recover. The court below 
denied recovery, and the appellate court affirmed the decree. Speaking of the 
standard mortgage clause, the court said at page 428 of 164 A.: 

“‘No new person became a party to the insurance contract at the fore- 
closure sale, and there was no change of risk except by the withdrawal of the 
interest of the mortgagor and the increase of the amount of interest of the 
mortgagee. The parties to the contract were the same after the sale. The 
foreclosure did not constitute such a change of ownership as would invalidate 
the policy, though no notice of such foreclosure was given to the company.’ 

“In the case at bar we have no foreclosure of the mortgage. We have a 
friendly arrangement, whereby the mortgagee took title to the property. There 
was an independent contract between the Insurance Association and the mortgagee. 
Under the standard mortgage clause which was attached to the policy no new 
risk was involved. The insurer has already passed upon and accepted the 
mortgagee as a proper party with whom to contract, and it cannot complain that 
its interest is increased. The provision that notice of foreclosure or of sale 
must be given, is in response to the feeling that where adversary proceedings 
are brought there may be some adversary feeling on the part of the mortgagor 
or a temptation to cash in on his property before it is lost thru foreclosure. 
No such considerations would dictate a requirement of notice of enlargement 
of title in the mortgagee. This was simply an enlargement of the insured’s 
title, and it cannot void the policy. 

“This court had before it a similar question in the case of Esch Bros. v. 
Home Ins. Co. of New York, 78 Towa 334, 43 N.W. 229, 16 Am.St.Rep. 443. 
On page 343 of 78 Towa, page 232 of 43 N.W., this court said: 

“Tt remains to be determined whether the policy, as reformed, has been 
broken hy reason of the change in title, resulting from Bridget Donegan’s 
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failure to redeem. This was not a diminution of the interests of the assured, 
but an increases and hence not a breach of the policy. See Bailey v. Insurance 
Co., supra (C.C.) 13 F. 250, and authorities cited therein.’ ” 

[3] The application of the rules of law as determined in the above-cited 
case compels the finding that the execution and delivery of the quitclaim deed 
does ‘not constitute such a change of ownership as to relieve appellant of liability 
under its separate and independent contract with appellee. 

[4] It is, however, contended by appellant that under the provision of said 
loss payable clause appellee was limited in its recovery as a mortgagee only, 
and that appellee’s identity as a mortgagee only had ceased to exist prior to 
the fire loss in question; it being the claim of appellant that the proceedings 
culminating in the execution and delivery of the quit-claim deed resulted in 
the complete extinguishment of appellee’s identity as a mortgagee, and resulted 
in appellee’s identity being that of owner only; or that such proceedings resulted 
in a merger of the insured’s interest with the interest of the plaintiff, and that 
therefore appellee was not entitled to recover for the reason that under the 
“standard mortgage clause” appellee’s recovery was limited to that of a mort- 
gagee only. 

In connectjon with this claim of appellant it is to be recalled that the stip- 
ulation entered into between appellee and Gingerich provided for a dismissal of 
the foreclosure action and the return of the note and mortgage in the event only 
that there were no junior liens, and on account of the fact that there were 
junior liens against the real estate involved the foreclosure action was not 
dismissed, and likewise the note and mortgage were not delivered to Gingerich. 
Regardless of the fact that it might be claimed that through the execution of 
said deed Gingerich relinquished any right of redemption, there still existed the 
right of redemption on the part of all junior lienholders, and certainly it cannot 
logically be said that the status of the appellee herein as mortgagee had ceased 
to exist. It seems to us that the status of appellee as a mortgagee was still in 
existence, and of necessity must continue to exist until the period of redemption 
had fully expired and sheriff’s deed had issued to the mortgagee. 

[5] If the contention of appellant as to the effect of the execution and 
delivery of the quitclaim deed is to be adopted, it will of course result in a 
complete merger of the mortgage in the legal title, resulting in appellee’s 
title being junior to all liens and incumbrances placed against the real estate 
subsequent to the recording of appellee’s mortgage. Such result unquestionably 
would he inconsistent with the interest of appellee. and the stipulation between 
appellee and Gingerich conclusively establishes that such was not the intention 
of appellee. Likewise, the law is well established that a merger will not be 
construed to exist if the same is against the interest and inconsistent with 
the intention of the mortgagee: and in the absence of evidence to the contrary 
the mortgagee’s intention will be construed to correspond with his interest. 
Andrew v. Woods, 217 Towa 453, 252 N.W. 112; Woodward v. Davis, 53 Towa 
694, 6 N.W. 74: Harrington v. Feddersen, 208 Iowa 564, 226 N.W. 110, 66 
A.L.R. 59. 

The able and learned trial court in his ruling makes the following statement, 
“The facts in the instant case are stronger, more persuasive and more imperative 
of granting equitable relief to the plaintiff herein than were the facts favoring 
plaintiff in the case of Union Insurance Co. v. Franklin County Farmers Mut. 
Ins. Ass’n,” and a comparison of the situation therein with the situation in the 
instant case causes us to give our wholehearted approval to that statement. 

Affirmed. 

Stiger, C. J., and all Tustices concur. 


McINTOSH et al. v. HARTFORD FIRE INS. CO. No. 7754. 
Supreme Court of Montana. April 6, 1938. 


78 Pacific Reporter (2d) 82. 
5. REPLACEMENT. 


A statute providing that, in absence of valuation in policy, measure of indem- 
nity in insurance against fire is expense, at time loss is payable, of replacing thing 





550 The Insurance Law Journal, Vol. 91 


lost or injured in condition in which it was at time of injury, is as much a part 
of contract of insurance as though written therein. Rev. Codes 1935, § 8157. 


(For other cases, see Insurance, Dec. Dig. § 152{3].) 


6. REPLACEMENT. 

Where statute provided that, in absence of valuation in policy, measure of 
indemnity in insurance against fire was expense, at time loss was payable, of 
replacing thing lost or injured in condition in which it was at time of injury, and 
standard form fire policy contained no valuation, an insured whose building was 
partly destroyed by fire could recover total cost of restoring building, using new 
materials where necessary, to its condition prior to fire, and not that sum depre- 
ciated by the percentage which the building had depreciated before the fire. Rev. 
Codes 1935, § 8157. 

(For other cases, see Insurance, Dec. Dig. § 494.) 

Appeal from District Court, Flathead County, Eleventh Judicial District; J. 
E. Rockwood, Judge. 

Action on fire policies by John McIntosh and others against the Hartford 
Fire Insurance Company. From the judgment, the plaintiffs appeal. 

Reversed and remanded, with directions. 

E. M. Child and James B. O’Flynn, both of Kalispell, for appellants. 

Toole & Boone, of Missoula, and Walchli & Korn, of Kalispell, for respond- 
ent. 

ANDERSON, Justice. 

Plaintiffs brought ten separate actions to recover upon ten separate standard 
fire insurance policies issued upon the McIntosh Opera House block, in Kalispell, 
which was partially destroyed by fire on June 29, 1935. All of these cases were 
consolidated for trial. 

The total amount of insurance on this building was $26,500. All of the policies 
contained the following provision: “In the event of a disagreement as to the 
amount of loss the same shall, as above provided, be ascertained by two com- 
petent and disinterested appraisers, the insured and this company each selecting 
one, and the two so chosen shall first select a competent and disinterested umpire; 
the appraisers together shall then estimate and appraise the loss, stating separately 
sound value and damage, and, failing to agree, shall submit their differences to 
the umpire; and the award in writing of any two shall determine the amount of 
such loss.” 

The owner, being unable to agree as to the amount of the loss with the adjuster 
for the ten. companies, resort was had to the above-quoted provisions of the 
policies. F. A. Brockett was selected as appraiser by the owner. The insurance 
companies selected Floyd Pappin as appraiser; the appraisers thus chosen selected 
S. J. Forbis as umpire. 

The policies also provided that the company insured the owner “against all 
direct loss or damage by fire except as hereinafter provided to an amount not 
exceeding, * * * ” and also, “This company shall not be liable beyond the actual 
cash value of the property at the time any loss or damage occurs, and the loss 
or damage shall be ascertained or estimated according to such actual cash value, 
with proper deduction for depreciation however caused, and shall in no event 
exceed what it would then cost the insured to repair or replace the same with 
material of like kind and quality.” 

The appraisers met and determined the new value of the building to be 
$50,000; that by reason of the age of the building (from 38 to 40 years), it had 
depreciated 48 per cent.; and that its sound value before the fire was $26,200. 
They further determined the cost of repairing the building, using new materials 
where necessary to restore it to the condition it was in before the fire, was 
$13,392.60. The appraiser for the companies proposed to depreciate that sum by 
48 per cent., thereby fixing the amount of liability of the ten companies at $7,000. 
The appraiser selected by the owner declined to agree with this depreciation. The 
matter was submitted to the umpire, who, together with the appraiser selected by 
the companies, signed an award fixing the damages at $7,000. These actions were 
then brought to set aside this award and for judgment for the face of the policies. 
The cause was tried before the court without a jury. The court made findings 
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and conclusions sustaining the award, and entered judgment against the various 
companies accordingly. The appeal is from the judgment. 

The theory of plaintiffs’ action was that the appraiser and umpire who signed 
the award acted arbitrarily in depreciating the amount found necessary to restore 
the building to the condition which obtained before the fire. 

Assuming that an award may, in a proper case, be set aside, the primary 
question for solution in this case may be stated as follows: What is the liability 
of the insurer under a standard form fire insurance policy in case of partial loss, 
where the cost of repair is less than the amount of insurance, and the building 
before the fire had depreciated in value? 

[1, 2] It is the policy of the law to favor the settlement of disputes by 
arbitration, and every reasonable intendment will be indulged to give effect to 
such proceedings. An award made by appraisers or arbitrators should not be 
vacated unless it was made without authority, or as a result of fraud or mistake, 
or misfeasance or malfeasance of the appraisers. Lee v. Providence Washington 
Insurance Co., 82 Mont. 264, 266 P. 640, 644. In that case the court said: “It 
goes without saying that, if appraisers, without basis of fact, without knowledge 
or information of the subject under consideration, act with respect thereto in an 
arbitrary and wrongful manner, to the substantial injury of one of the parties 
affected, they are guilty of misconduct, or, it may be said, of malfeasance, at least. 
There may be ample misconduct in a legal sense to cause the court to set aside 
an award, even where there is no ground for importing the slightest improper 
motives to the appraisers. Provident Washington Insurance Co. v. Board of 
Education, 49 W.Va. 360, 38 S.E. 679.” 

[3, 4] Although the award may be fair on its face, it is proper for the court 
to consider the method by which the appraisers reached their decision. But courts 
should be cautious in interfering in this class of cases and should never do so 
except to prevent a manifest injustice. Lee v. Providence Washington Insurance 
Co., supra. 

Section 8137 of our Codes provides: “If there is no valuation in the policy, 

the measure of indemnity in an insurance against fire is the expense, at the time 
that the loss is payable, of replacing the thing lost or injured, in the condition 
in which it was at the time of the injury.” 
[5] There was no valuation of the property insured in any of the policies 
involved here. The above statute is as much a part of these policies as though 
written in them. Lee v. Providence Washington Insurance Co., supra. In the 
case just cited it was said: “Both by the express terms of the policies and by the 
provisions of the statute, the insurance companies were liable to pay to the insured, 
hy reason of the injury and destruction of this property by fire, which was the 
hazard covered by the policies, a sum equal to the expense he would be put to 
in replacing the property in the condition in which it was at the time of the 
injury, not in excess of the amounts specified in the policies.” 

This section of the statute has only been construed in the one case by this 
court. It was a part of the California Code for many years, but received no 
construction by the courts of that state while in effect. It was framed as a part 
of the Field Code of New York, which was never adopted. The code commission- 
ers who first used this language cited the case of ‘Niblo v. North American Fire Ins. 
Co., 3 N.Y.Super.Ct. 551. In that case the court said of the insurance policy: 
“It agrees to make good to the assured, such loss or damage as shall happen by 
fire, to the property specified.” The court by this language clearly interpreted 
the insurance policy to be one of indemnity, as is declared by our statute and the 
decision of this court. Such is the trend of judicial decisions in the absence of 
such a statute. 

The authors of an able article appearing in 29 Columbia Law Review 857, 
on the subject of “Valuation of Property to Measure Fire Insurance Losses,’ 
after a review and discussion of decisions and after having stated their conclusions 
at length, on page 899, stated as a conclusion from their conclusions, as follows: 
“In general we conclude that the opinions of the courts, especially of the appellate 
courts, have shown an increasing desire to make the measure of recovery for fire 
insurance losses correspond to the actual loss sustained by the insured’ in view of 
all the circumstances of the case.” 

The Pennsylvania court, in the case of Fedas v. Insurance: Co., 300 Pa. 555. 
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151 A. 285, 288, under a standard fire insurance policy, announced the rule as to 
the measure of recovery as applicable to a case of this kind, which we consider 
correct and adopt. It was there written: “Where a building is entirely destroyed, 
the application of the rule is simple; where a building is partially destroyed, it may 
be difficult to arrive at actual cash value, less depreciation if it is to be considered; 
but difficulties cannot prevent the right to compensation. There enters into actual 
cash value of the part destroyed the fact that it was a part of an entire property 
and the use made of it. It is summed up in the idea ‘the cost of replacing in as 
nearly as possible the condition as it existed at the date of the fire.’ 

“The actual cost of new material, with deduction for depreciation, which is 
not sufficient to replace the building as nearly as it could be as of the date of the 
fire, does not comply with the policy, which was to insure against loss not exceed- 
ing the amount named in the insurance. If the new material is to be depreciated 
to. reach the actual cash value contemplated by the policy, the timber or part 
destroyed must be considered in connection with the whole structure and valued 
accordingly, and should reflect the use in place. The result reached is that called 
for in the policy—replacement as nearly as possible, or its cost. If part of the 
building destroyed cannot be replaced with material of like kind and quality, then 
it should be substantially duplicated within the meaning of the policy. * * * 

“To sum up, ‘actual cash value,’ means the actual value expressed in terms of 
money of the thing for the purpose for which it was used; in other words, the 
real value to replace. The rule established by our decisions seeks a result which 
will enable the parties to restore the property to as near the same condition as it 
was at the time of the fire, or pay for it in cash; that was the loss insured against.” 

Counsel for the insurance companies have invited our attention to certain 
cases as supporting their theory; but for reasons which we shall now notice they 
are of no persuasive force. 

In the case of Nicholson v. Bankers’ & Shippers’ Ins. Co., 164 Miss. 523, 145 
So. 349, from a reading of the résumé of the briefs in the state reports, we deter- 
mine that a roof was damaged by fire, but not destroyed. Owing to a city 
ordinance it could not be repaired, nor could it be rebuilt with like material. The 
court there treated the roof as being totally destroyed, and applied the rule 
applicable to a case where a building is totally destroyed by fire, treating the roof 
as a separate unit. 

The case of Svea Fire & Life Ins. Co. v. State Savings & Loan Ass’n, 8 Cir., 
19 F.2d 134, involved a building partially destroyed, but the residue was so badly 
injured that the salvage was worthless. The court there applied the rule, in deter- 
mining the amount of the loss, properly applicable in cases where buildings were 
entirely destroyed. 

The case of Smith v. Allemannia Fire Ins. Co., 219 Ill.App. 506, is frequently 
cited as holding that the measure of a cash value under a standard policy is 
replacement cost minus physical depreciation—the rule for which defendant com- 
panies here contend. This decision is very ably and correctly reviewed in the 
article in 29 Columbia Law Review at page 881, adverted to supra, as follows: 
“The main question, therefore turned on the valuation of the entire building, the 
insured contending in the appellate court that ‘actual cash value’ meant fair market 
value, which the insurer contended that it meant reproduction cost less depreciation 
for age. In reversing the decision and remanding it to a lower court for retrial, 
the upper court stated its conviction that the value of the entire building was much 
greater than the amount set by the plaintiff. It supported this conviction by a 
statement, based on the authority of Cooley on Insurance, to the effect that ‘appellee 
under his policy is entitled to be indemnified since actual cash value means reproduc- 
tion value less depreciation for age, and not market value. * * * The case, 
however, is by no means clear since the court did not explain just what it included 
under the heading ‘depreciation for age,’ a phrase that might well have included 
a deduction for obsolescence and inadequacy. It is still more confused by the 
apparent neglect of the fact stressed in the previous paragraph that the antithesis, 
quoted from Cooley, between market value on the one hand, and replacement cost 
minus depreciation on the other hand, does not suggest all the alternatives in the 

” 


In the case of McIntosh v. Home Mutual Ins. Ass’n, 198 Iowa 1038, 200 N.W. 
694, the court approved an instruction that the measure of recovery was the 
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difference in value of the building before and after the fire, but in no event in 
excess of the cost of restoration, making proper allowance for deductions and for 
deterioration, the court approving the verdict for more than the full amount of 
the cost of restoration, explaining that some additional repairs were perhaps 
necessary. 

{[6] The appraisers in the instant case were in error in making their award, 
as well as the trial court in refusing to set it aside. It is not strange that these 
errors were committed, as all of the courts have experienced great difficulty in 
construing these policy provisions where a partial loss has been suffered. 

The judgment is reversed, and the cause remanded, with directions to the 
district court of Flathead county to modify its findings and conclusions in accord- 
ance with the views expressed herein, and to enter separate judgments against the 
defendant companies for the aggregate amount of $13,392.60, together with legal 
interest from the date of the award. 

Stewart, Morris, and Angstman, JJ., concur. 

Sands, C. J., absent on account of illness, did not hear the argument and takes 
no part in the above decision. 


PARISH v. COUNTY FIRE INS. CO. No. 30310. 
Supreme Court of Nebraska. April 21, 1938. 


279 Northwestern Reporter 170. 
2. CONSTRUCTION. 


An insurance policy is a contract and, if couched in unambiguous and clear 
language, should be construed as other contracts. 


(For other cases, see Insurance, Dec. Dig. § 146[1].) 

3. WATER DAMAGE. ; 

Where wind preceding severe rainstorm caused only slight damage to 
dwelling which was severely damaged by water rushing down street into low 
spot in which house stood, recovery could not be had, except for slight damage 
caused by wind and hail, under policy limited to damage caused by fire, wind- 
storm, cyclone, tornado, and hail. 

(For other cases, see Insurance, Dec. Dig. § 423.) 


Syllabus by the Court. 

1. A verdict will not be disturbed where there is some evidence tending to 
support it, but this does not apply where the verdict is opposed to the undisputed 
physical facts of the case. 

2. An insurance policy is a contract, and, if couched in unambiguous and 
clear language, should be construed as other contracts. 

3. Where a wind, which caused only slight damage, preceded a severe 
rainstorm, which of itself caused great damage to a dwelling, recovery cannot 
be had upon a policy of insurance covering damage from windstorm and hail, 
except for the very slight damage caused directly thereby. 

Appeal from District Court, Douglas County; Sears, Judge. 

Action by George E. Parish against the County Fire Insurance See of 
Philadelphia to recover upon an insurance policy covering damages caused by 
hail and windstorm. Judgment for plaintiff, and defendant appeals. 

Judgment reversed. ‘ 

Ramsey & Welpton, of Omaha, for appellant. 

George Evens, of Omaha, for appellee 

a before Goss, C. J., and Rose, Eberly, Day, Paine, Carter, and Mess- 
more, JJ. 

Pane, Justice. 

This is an action upon an insurance policy to recover damages to a house, 
alleged to have been caused by hail and windstorm. The jury, by a vote of 10 
to 2, returned a verdict for $2,000, being the amount of the policy. The insurance 
company appealed. The only errors relied upon for reversal are that the verdict 
and judgment are contrary to law and not sustained by the evidence. 

The action arose out of a storm that occurred in Omaha on the afternoon 
of May 17, 1936. The house was a two-story cement block house, located at 
3465 Ames avenue. The house was rented to two familiees, one residing on the 
upper floor, which was at the street level, and the other apartment on the lower 
floor, which was entered from a door at the rear, for the ground sloped very 
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abruptly down from the paved street level. The house was located at the low 
point of the area to the west and north. This square house had a four-sided 
roof going up to the chimney in the middle, the chimney being four or five 
cement blocks high. The north part of the roof extended out as a porch in 
front of the house, and rested on several posts. 

The evidence offered on behalf of the plaintiff disclosed that a terrific wind 
preceded a violent rainstorm and hail, and that there was a lull between the 
wind and the rain. The tenant testified that the house shook and quivered, and 
that the porch posts were broken loose at the bottom, and that the house was 
cracked and weakened by the wind. One witness testified that the roof was 
raised by the wind and dropped back on the house. 

The defense charges that the loss and damage were caused by the high 
water, the rain being of cloudburst proportions, and that, while the water ran 
through the house, it did not enter the building through any openings in the 
roof, or walls made by the direct action of the wind, and that the loss and 
damage weré not covered by the windstorm insurance. The defendant produced 
evidence showing that the water rushed down Ames avenue to the low place 
where this house was erected; that it carried cans, debris, and everything with it; 
that the water ran into the house and ran through it; that it came across the 
paved street as a column of water the width of the street, and eight or ten 
inches deep, rushed over the curb and sidewalk and into this house. It is 
claimed that, while the porch columns were broken loose at the bottom and 
left suspended, this was entirely the effect of the water. Defendant’s evidence 
is that the roof could not have been raised by the wind and settled back, for 
there is no sign of any cracking of the paint anywhere around the base of the 
roof, and the chimney going up through the center of the house was entirely 
intact, as shown by the evidence and the photographs introduced in evidence, 
the testimony indicating that it could not have been left intact if the roof 
had been raised up by the wind. 

The testimonv of a defendant’s witness, who held an engineer’s degree from 
the Worcester Polytechnic Institute in Massachusetts, was to the effect that 
the porch floor had settled where the understructure had been washed away by 
the water: that a water line apneared 22 inches above the floor of the lower 
apartment, showing that water had stood at that depth; that this volume of 
water was more than the joists could carrv. and was the cause of the lower 
floor caving into the basement: that in his oninion the total amount of the 
damage that had been done by the wind was two or three broken window-glass; 
that there might have been slight damage to the roof on the north and east 
slopes by the hail. and that the damage by water could have occurred in five or 
ten minutes bv the streem of water described hv the witnesses striking the 
front of the house and washing ont part of the retaining wall. 

Another witness testified that he had lived across the street and in the 
same block from this house for ahout 28 years: that he was home at the time 
of the storm: that durine the storm he did not rotice that the wind was 
blowing very hard, and that the wind did not shake his house, nor affect his 
property any, but that after the rainstorm their besement was flooded with 
water to the denth of four or five feet, the water hevine come in the basement 
windows, which were 18 inches*above the ground: that the big cottonwood 
tree leaned more to the east after the storm, and that this was the only damage 
that he observed done bv the wind. 

Another witness testified that her house is the next house on the same side 
of the street as the Parish property, with vacant lots between; that she was at 
home at the time of the storm; that the rain accompanied the storm as . 
cloudburst. and she saw the water rush across Ames avenue from the north 
side and rush through insured propertv: that tubs and other things were being 
washed out of the insured property: that the only damage done to her house 
by the wind was to an old chimney which had been plastered with cement. 
which cement was cracked. 

Another woman testified that she was at home on the afternoon when the 
storm occurred; that the wind came, but did not shake or damage their house, 
although the hail battered the paint some; that after a little lull the rain 
“poured just like the top of the heavens had dropped out;” that the water came 
down the alley in the back of their house from the north and west into their 
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front yard; that their fence was soon jammed with brush, paper, rags, tin 
cans, and then the water flattened their fence and rushed into Ames avenue at 
a depth of three feet or more, went over the.south curb, and into the front of 
the insured .property. 

Another neighbor living nearby testified that the wind did no damage to 
his house, nor to the back roof over the porch; that he saw water coming down 
the street to a depth of about two feet and rushing into the front of the insured 
house; that there were no trees blown down in that immediate vicinity by the 
wind, 

A building contractor testified that he made an inspection of the property 
a week after the storm; that one could push the porch posts back and 
forth; that the lower floor had caved in; that there was sediment, grass, rocks, 
and debris throughout the basement; that there was no evidence of water 
having gone through the roof, except some small spots in the ceiling of the 
upstairs apartment; that he had often made inspections during the 25 years 
that he had been a building contractor in Omaha, and that in his opinion the 
damage to the old composition roof which was over the shingles might have 
been caused by hail, and would not exceed $25; that the damage to the house 
had in his opinion been caused by the water. 

It is argued by the defendant that the large double cottonwood tree, 
estimated to be 75 feet high, and very old, standing close to this insured house 
on a vacant lot, had none of its many branches injured by the wind. The rather 
light porch around the entrance to the lower apartment was not torn down 
by the wind, which all indicates that the wind was not very strong or destructive. 

The examination of the photographs introduced in evidence shows clearly 
that the house is cracked and settled, the lower floor caved into the basement, 
and that the damage done to this house was of a serious nature, and of a very 
extensive character; but from the evidence in the case, as given by neighbors 
living in the immediate vicinity, and by construction engineers, we have reached 
the conclusion that the evidence will not support a verdict on the ground that 
the serious damage was caused by the wind or the hail, but, on the other 
hand, the enormous flood of water following this cloudburst practically ruined 
the house, and the insurance policy in this case does not provide insurance 
against such water damage, but is limited to fire, windstorm, cyclone, tornado, 
and hail. 

We are cited to many cases by the plaintiff, especially that of Jordan v. 
lowa Mutual Tornado Ins. Co., 151 Iowa 73, 130 N.W. 177, Ann.Cas.1913A, 
266, in which it was held that, if a windstorm was the efficient cause of the loss 
of live stock covered by a policy insuring against loss by windstorm, the fact 
that other causes may have contributed to that loss does not relieve the 
insurer from liability. We admit this was a statement of the law, but the 
facts in the case at har do not show that the severe gust of wind which 
came ahead of the rain was the efficient or adequate cause of the damage to 
the property in this case. 

11] This court has held many times that the rule that a verdict will not 
be disturbed where there is some evidence tending to support it does not apply 
where the verdict is opposed to the undisputed physical facts of the case. Dodds 
v. Omaha & C. B. Street R. Co., 104 Neb. 692, 178 N.W. 258. 

[2] “An insurance policy is a contract and, if couched in unambiguous 
and clear language, should be construed as other contracts.” Omar Baking 
Co. v. Employers Liability Assurance Corporation, 130 Neb. 365, 264 N.W. 
873. See, also, Shambaugh v. Great Northern Life Ins. Co., 131 Neb. 415, 
268 N.W. 288; Rye v. New York Life Ins. Co., 88 Neb. 707, 130 N.W. 474. 

[3] Where the evidence is convincing that serious damage to a dwelling 
occurred by a flood of rain water rushing down the street to this lower place, 
and then from the paved street over the curb and sidewalk and into a house 
and, where an insurance policy insured such building against direct loss by 
Windstorm and hail, and expressly exempted damage caused by rain, high 
water, overflow, or cloudburst, which did not enter the insured building through 
openings in the roof or walls made by the direct action of the wind, such 
damage is not covered by a policy against hail and windstorm. This is true 
because the natural and obvious meaning of the provisions of an insurance 
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contract control, rather than a forced or strained construction. Davis v. Astna 
Life Ins. Co., 128 Neb. 154, 258 N.W. 58. 

We have reached the conclusion that the testimony in this case, taken as 
a whole, including both that produced by the plaintiff as well as the defendant, 
does not support this verdict for the plaintiff, and that the verdict and judg- 
ment are contrary to the law of the case and cannot be sustained by the evidence, 
and the judgment of the trial court is hereby reversed. 


BRYAN v. OLD COLONY INS. CO. et al. (WHITEHURST et al., Interveners) 
WHITEHURST et al. v. AMERICAN EAGLE FIRE INS. CO. OF 
NEW YORK et al. 

SAME v. UNITED STATES FIRE INS. CO. OF NEW YORK et al. No. 316. 
Supreme Court of North Carolina. April 13, 1938. 

196 Southeastern Reporter 345. 

1. MORTGAGE. 


A mortgagor or owner of property subject to a lien has an interest sep- 
arately insurable, and when insurance is effected at his own request and cost, 
and for his own benefit, he is not accountable to the lienholder for the amount 
collected from the insurer in case of loss. 


(For other cases, see Insurance, Dec. Dig. § 580[2].) 


2. RECOVERY. 

Where building was devised in fee subject to a charge thereon of $1,500 in 
favor of certain children, and devisee procured and paid for fire insurance 
thereon for his own protection alone, devisee was entitled to recover on policy, 
unaffected by children’s interest. 

(For other cases, see Insurance, Dec. Dig. § 580[2].) 

3. INSURABLE INTEREST. 

In action by testatrix’ executor on his policy issued to executor, where 
testratrix had devised the insured building and executor had no interest in the 
the building or any duty to perform in regard thereto, and insurer tendered 
return of premium, executor was not entitled to recover on policy when building 
was destroyed by fire. 

(For other cases, see Insurance, Dec. Dig. § 115[2].) 

5. OTHER INSURANCE. 

In action on fire policy by guardian of minors, where testatrix devised 
building subject to a charge of $1,500 in favor of minors’ testratrix’ executor 
insured building payable to testatrix estate, and guardian thereafter, without 
knowledge of executor’s policy, insured building for benefit of minors, and 
building was destroyed by fire, guardian was entitled to recover, as a matter 
of law, as against contention that guardian’s policy was void for breach of 
condition prohibiting insured to have any other contract of insurance on the 
property. C.S. § 6437. 

(For other cases, see Insurance, Dec. Dig. § 288[1].) 

6. OTHER INSURANCE. 

In action on fire policy issued to guardian of minors, which provided that, in 
case of any other insurance upon the insured property, liability should only be 
proportionate to the whole amount of insurance on the property, where minors 
were devisees of an interest in the insured building, and another policy had 
been issued by another insurer to the executor of the devisor’s estate, which 
was invalid for lack of any insurable interest, and building was destroyed by 
fire, court properly refused to consider executor’s policy in determining liability 
under guardian’s policy. C.S. § 6437. 

(For other cases, see Insurance, Dec. Dig. $ 504.) 

7. SETTLEMENT. 

In action on fire policy, where another party had also insured the same 
property, insurer was entitled to prorate its liability under the policy, under 
terms of the contract of insurance as well as statute, in proportion to the whole 
insurance covering the property, and the liability was to be determined by the 
total amount of insurance covering the property rather than by the amount 
subsequently agreed to be paid in settlement of the other insurance. C.S. § 6437. 

(For other cases, see Insurance, Dec. Dig. § 504.) 
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Fire] Bryan v. Old Colony Ins. Co. et al. (Whitehurst et al. 557 
Interveners ) 


Appeal from Superior Court, Pitt County; Luther Hamilton, Special Judge. 

Three separate actions on fire insurance policies on a building, by J. F. A. 
Bryan against the Old Colony Insurance Company, wherein Willie Whitehurst 
and others intervened, by W. C. Whitehurst, executor of the estate of Harriett 
I. Bryan, deceased, and others against the American Eagle Fire Insurance 
Company of New York and another, and by G. R. Whitehurst, guardian, and 
others against the United States Fire Insurance Company of New York and 
another. From decrees of the superior court, interveners in the first-named 
case, plaintiffs in the second case, and plaintiffs and named defendant in the 
third case, appeal. 

Affirmed in the first two cases, and no error on either appeal in the third case. 

Three cases, consolidated for trial, heard by Hamilton, special judge, at 
November term, 1937, of the superior court of Pitt county. Appeal in first- 
named case by the interveners, in the second case by plaintiffs, and in the third 
case by the plaintiffs and the defendant United States Fire Insurance Company. 

These three actions were instituted to recover upon three policies of fire 
insurance on the same building, in the town of Bethel, N. C., issued by the three 
named fire insurance companies, as follows: (1) By the Old Colony Insurance 
Company to J. F. A. Bryan in sum of $1,800, (2) by the American Eagle Fire 
Insurance Company to the estate of Harriett L. Bryan (W. C. Whitehurst, 
executor) in sum of $1,000, and (3) by the United States Fire Insurance Com- 
pany to G. R. Whitehurst, guardian of Willie Whitehurst, Annie Ray, Marie 
Andrews, Etta Whitehurst, and Robert Whitehurst, in sum of $1,000. The five 
persons last named are children of Hettie Whitehurst and G. R. Whitehurst, 
and, though they are now all of full age, they were treated by all the parties 
in these transactions as represented by their father and guardian, G. R. White- 
hurst. For convenience they will be hereafter denominated the Whitehurst 
children. 

It was admitted that Harriet L. Bryan died in 1930 seized of the lot upon 
which was located the building insured, and that she devised the same to J. F. 
A. Bryan in fee, subject to a charge thereon in the sum of $1,500 in favor of the 
children of Hettie Whitehurst. W. C. Whitehurst was named executor. The 
will of Harriett L. Bryan imposed no duty on her executor as to the real estate 
devised. It was also admitted that the building insured was damaged by fire 
on May 30, 1935, and before the date of expiration of the three insurance 
policies sued on. 

Actions were instituted by the named insured in each of the policies referred 
to, and each defendant insurance company denied liability, principally on the 
ground of breach of conditions as to title and other insurance. In the suit 
between J. F. A. Bryan and Old Colony Insurance Company the Whitehurst 
children intervened alleging lien on the recovery under the policy issued by 
that insurance company to J. F. A. Bryan by reason of the charge on the 
property imposed by the will of Harriett L. Bryan in their favor. 

It also appeared that prior to the fire G. R. Whitehurst, guardian of the 
Whitehurst children, and W. C. Whitehurst, executor, had instituted action 
to enforce the charge on the property devised in the will of Harriett L. Bryan, 
and that decree of sale was entered and commissioners appointed. The prop- 
erty was bid off at the sale on May 27, 1935, but, the fire occurring May 30, 
1935, proceedings for sale were not completed and no report was made by the 
commissioners. 

By order of court the three cases were consolidated and referred to Hon. 
W. A. Darden, referee, the parties preserving right to jury trial. The referee 
after hearing the evidence reported his findings of fact and conclusions of law 
to the court. 

_ The referee found, among other things, that the damage to the building by 
fire was $2,000; that in the second case, W. C. Whitehurst, Executor, and others 
v. American Eagle Insurance Company, plaintiffs filed amendment to the com- 
plaint alleging mutual mistake in the policy, in that it should have been written 
in name of and for benefit of the Whitehurst children, but the referee found 
there was no evidence of mutual mistake or equity to entitle plaintiff to refor- 
mation of the policy; that the policy issued by the American Eagle Insurance 
Company was issued for the benefit of the estate of Harriett L. Bryan, and that 
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W. C. Whitehurst, executor, had fully administered said estate, that the estate 
was solvent and fully sufficient to pay all creditors without the necessity of 
administering on the building and lot, and that the executor had sustained no 
loss or damage by the fire. The amount paid for the premium was tendered 
and declined 

In the suit of G. R. Whitehurst, Guardian of Whitehurst Children y. United 
' States Fire Insurance Company, the referee found that the agent of that insur- 
ance company knew at the time of the issuance of the policy that it was for the 
benefit of the Whitehurst children, and knew the condition of the title to the 
.property and their interest therein, and that the policy was intended to protect 
their interest in said property. It was also found that the cash value of the 
dwelling immediately before the fire was $2,800. 

The referee concluded, upon the findings of fact made by him, (1) that the 
policy issued by Old Colony Insurance Company to J. F. A. Bryan in sum of 
$1,800 was valid, enforceable, and binding on that defendant; (2) that the policy 
issued by the American Eagle Fire Insurance Company to the estate of Harriett 
I,. Bryan, W. C. Whitehurst, executor, was void and unenforceable at the date 
of the fire, and (3) that the policy issued by the United States Fire Insurance 
Company to G. R. Whitehurst, guardian of Whitehurst children, was _ valid, 
enforceable, and binding on that defendant. 

The referee also concluded that of the total valid insurance on the building 
of $2,800, the Old Colony Insurance Company was liable for 18/28 and the 
United States Fire Insurance Company 10/28 of $2,000, and that J. F. A. Bryan 
was entitled to recover of Old Colony Insurance Company $1,285.71, and the 
Whitehurst children were entitled to recover of United States Fire Insurance 
Company $714.29. 

The referee further held that the Whitehurst children were entitled to a 
specific lien on the recovery in favor of J. F. A. Bryan for an amount sufficient 
to satisfy the $1,500 charge imposed by the will of Harriett L. Bryan, after 
crediting thereon the recovery of $714.29 from the United States Fire Insurance 
Company 

Exceptions were filed by all parties and jury trial demanded by United 
States Fire Insurance Company on issues tendered. When the cases came,on 
to be heard in the superior court, it appeared in the first case, to wit, J. F. A. 
Bryan v. Old Colony Insurance Company, that J. F. A. Bryan and the Old 
Colony Insurance Company had agreed on the amount of $900 as settlement 
of the liability of that insurance company to him, and by consent of those 
parties, and over the objection of the Whitehurst children, formal issues were 
submitted to the jury, peremptory instructions given, and judgment signed 
awarding $900 to J. F. A. Bryan, unaffected by any lien in favor of the inter- 
vening Whitehurst children. To the judgment in this case the Whitehurst 
children excepted and appealed to the Supreme Court. 

In the second case, that of W. C. Whitehurst, Executor, and others v. 
American Eagle Insurance Company, the exceptions of the plaintiffs to the 
referee’s conclusions of law were overruled by the trial judge, and judgment 
was entered dismissing the action as to American Eagle Insurance Company. 
Plaintiffs appealed. 

In the third case, G. R. Whitehurst, Guardian of Whitehurst Children v. 
United States Fire Insurance Company, issues were submitted to the jury an 
verdict rendered thereon as follows: 

“1. At the issuance of policy No. 49412 by United States Fire Insurance 
Company to G. R. Whitehurst, Guardian, did J. W. Rook, Agent, have notice 
“or was a charge upon said property in the sum of $1500 as alleged? 

. Yes. 

“2. At the time of the application made by G. R. Whitehurst, Guardian, to 
J. W. Rook, did said Guardian have notice of other insurance upon said prop- 
erty? A. No. 

“3. After the delivery of policy No. 49412 by the United States Fire 
Insurance Company to G. R. Whitehurst, Guardian, did said Guardian and 
W. C. Whitehurst, Executor, enter into an agreement to secure a further policy 
of insurance upon said property for the protection of the children of Hettie 
Whitehurst; and as a result of said agreement was a policy issued by the 
American Eagle Fire Insurance Company? A. Yes. 
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“4. Did J. W. Rook, Agent, have notice of other insurance upon said 
property at any time prior to the fire? A. No. 

“5. At the time that G. R. Whitehurst, Guardian, applied to J. W. Rook, 
Agent of the United States Fire Insurance Company, for the policy of insurance 
in question, did he tell said agent that he was applying for $1,000 of insurance 
on the property in question for the benefit of his children? A. Yes. 

“6. Did the said J. W. Rook, Agent of the United States Fire Insurance 
Company of New York, name G. R. Whitehurst, Guardian, as the insured in said 
policy, for that he thought it was just as good as to name said children as the 
insured therein? A. Yes. 

“7. What was the reasonable market value of the property insured just prior 
to the fire? A. $2,200.00. 

“8. What was the reasonable market value of the property insured imme- 
diately after the fire? A. $200.00.” 

From judgment on the verdict defendant United States Fire Insurance 
Company appealed; and plaintiffs likewise appealed on account of insufficiency 
of recovery. 

Julius Brown, of Greenville, for G. R. and W. C. Whitehurst. 

Arthur B, Corey and Albion Dunn, both of Greenville, for J. F. A. Bryan. 

Smith, Wharton & Hudgins, of Greensboro, and J. B. James, of Greenville, 
for United States Fire Ins. Co. 

Joseph B. Cheshire, Jr., and Paul F. Smith, both of Raleigh, for American 
Eagle Fire Ins. Co. 

Devin, Justice. 

The record before us is voluminous, consisting of 394 pages, and there are 
four appeals and eight briefs. However, the determinative questions presented 
by the appeals are not many, and their consideration may be confined within 
comparatively narrow limits. 

The cases, three in number, all concern policies of fire insurance issued by 
three different insurance companies on the same building, loss in each instance 
payable to persons who claim separate interests therein. The insured named 
in the policies, or those claiming under them, constitute the plaintiffs in the 
three suits. The three actions were properly consolidated and tried by a referee. 
Upon exceptions to the referee’s report, the cases were heard in the superior 
court, separate judgments entered, and, by appeals duly entered, the cases were 
brought to this court. They will be considered in order. 

[1, 2] 1. In the case of J. F. A. Bryan v. Old Colony Insurance Company, the 
only question raised by the appeal is the validity of the judgment decreeing recovery 
for the plaintiff in an agreed amount unaffected by lien thereon claimed by the 
intervening children of Hettie Whitehurst on account of a charge imposed in the 
devise of the property under the will of Harriett L. Bryan to J. F. A. Bryan. It 
appears, however, that J. F. A. Bryan was the owner of the property subject to 
a charge thereon in favor of the interveners, that he had an insurable interest 
therein, and that he procured and paid for insurance for his own protection alone. 
It is a well-recognized principle of law that a mortgagor or owner of property 
subject to a lien has an interest separately insurable, and that when insurance is 
effected at his own request and cost and for his own benefit, he is not accountable 
to the lienholder for the amount collected from the insurance company in case of 
loss. Stuyvesant Ins. Co. v. Reid, 171 N.C. 513, 88 S.E. 779; Batts v. Sullivan, 
182 N.C. 129, 108 C.E. 511; Stockton v. Maney, 212 N.C. 231, 193 S.E. 137. 

The judgment of the court below in this case was in accord with the decisions 
of this court, and must be affirmed. 

[3] 2. In the case of W. C. Whitehurst, Executor of the Estate of Harriett 
L. Bryan, and others v. American Eagle Insurance Company, the referee concluded, 
upon the facts found by him, that the insurance policy issued by this defendaat 
to the estate of Harriett L. Bryan was not an enforceable contract, and was invalid 
for the reason that the estate was solvent, there were no creditors, that the executor 
representing the estate had no interest in the real property devised to J. F. A. 
Bryan, had no duty to perform, nor risk to protect with respect to it, and suffered 
no loss when it burned. The return of the premium was tendered. The ruling 
of the referee was approved and concurred in by the judge, and judgment of 
nonsuit was entered dismissing the action as to the American Eagle Insurance 
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Company. In this we find no error. Batts v. Sullivan, supra; Federal Land Bank 
v. Atlas Assurance Co., 188 N.C. 747, 125 S.E. 631. 

3. In the case of G. R. Whitehurst, Guardian of the Whitehurst Children y. 
United States Fire Insurance Company, where a jury trial was had, the appeal of 
the defendant insurance company presents two questions for decision: (1) Did 
the verdict of the jury on the third and fourth issues entitle the defendant insurance 
company to judgment in its favor, and (2) Did the judgment signed correctly 
apportion this defendant’s share of the loss? 

{4, 5] While the third issue in form appears to determine that, after the 
delivery of the policy of the United States Fire Insurance Company sued on, the 
plaintiff G. R. Whitehurst entered into an agreement with W. C. Whitehurst, 
executor of estate of Harriett L. Bryan, to secure another policy of insurance 
on the same building for the protection of the Whitehurst children, and that as 
a result of such agreement the policy of the American Eagle Insurance Company 
was issued, and that this was without notice to the agent of the United States 
Fire Insurance Company, an examination of the evidence and findings of fact 
reported by the referee, to which no exceptions were filed, and which were approved 
by the judge and incorporated in his judgment, shows that there was no evidence 
to support this issue nor any finding of fact upon which judgment for the defend- 
ant could properly be based. The facts were to the contrary. The uncontroverted 
evidence and the approved findings of the referee were to the effect that W. C. 
Whitehurst, as executor of Harriett L. Bryan, had insured the property in the 
American Eagle Insurance Company by policy payable to the estate of Harriett L. 
Bryan in February, 1934, sometime before this defendant’s policy was issued. It 
was further found by the referee that when G. R. Whitehurst, guardian, had 
the policy in the United States Fire Insurance Company issued for the benefit of 
the Whitehurst children, in October, 1934, he did not know the insurance in the 
American Eagle Insurance Company was in force. Hence the findings of fact by 
the referee upon competent evidence, approved and concurred in by the judge, 
must he regarded as conclusive, and the firiding by the jury, upon an issue improp- 
erly and inadvertently submitted, disregarded. The motion of defendant United 
States Fire Insurance Company for judgment on the verdict was properly denied. 

The further contention of defendant United States Fire Insurance Company 
that the insurance was void for breach of the conditions contained in the policy 
as to other insurance cannot be sustained. The North Carolina statute, C.S. § 
6437, declaring a standard form of fire insurance policy, names as one of the 
conditions upon which liability may be avoided, the issuance of a policy, “(a) 
While the insured has any other contract of insurance, whether valid or not, on 
property covered in whole or in part by this policy.” This provision is also 
contained in defendant’s policy. But there is no evidence here that the ‘Whitehurst 
children, who had an insurable interest in the property and who were the insured 
for whose protection this defendant issued its policy, had any other contract of 
insurance on this property. Neither by the language of the policy issued by the 
American Eagle Insurance Company to the estate of Harriett L. Bryan nor by 
competent evidence was it made to appear that any other contract of insurance 
was at any time issued to or for those insured under the policy of the United States 
Fire Insurance Company. The referee found that the policy of the American 
Eagle Insurance Company was issued for the benefit of the estate of Harriett L. 
Bryan alone. 

[6] Was this defendant’s proportion of the loss properly determined? The 
policy of the United States Fire Insurance Company contained this provision: “In 
case of any other insurance upon the within described property this company shall 
not be liable under this policy for a greater proportion of any loss or damage 
sustained than the sum hereby insured bears to the whole amount of insurance 
on said property issued to or held by any party or parties having an insurable 
interest therein, whether as owner, mortgagee or otherwise.” 

It follows, therefore, that the insurance policy issued by the American Eagle 
Insurance Company to the estate of Harriett L. Bryan having been held invalid 
and unenforceable for the reason that the executor of said estate, under the facts 
found in this case, had no insurable interest in the property, the amount of this 
policy may be disregarded in determining “the whole amount of insurance on said 
property issued to or held by any other party or parties having an insurable interest 
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therein,” and that the court below correctly held as found by the referee that the 
total amount of valid insurance on the property was $2,800, and that this defend- 
oe proportion thereof was 10/28 of the loss fixed at $2,000, or $714.29. 14 R.C.L. 
1310. 

We have examined the other exceptions noted by this defendant at the trial 
and assigned as error upon appeal, and find them without substantial merit. Upon 
the appeal of the United States Fire Insurance Company we find no error. 

[7] In the plaintiffs’ appeal in Whitehurst, Guardian v. United States Fire 
Insurance Company, the exception to the judgment is based upon the ground that 
the plaintiffs were entitled to the full amount of the insurance stated in the policy, 
to wit, $1,000, without reduction on account of the other insurance on the property 
taken out by J. F. A. Bryan. For the reasons hereinbefore set out this exception 
cannot be sustained. The terms of the contract of insurance as well as the statute 
entitle the defendant to thus prorate its liability in proportion to the whole insurance 
covering the property. And this is determined by the total amount of insurance 
covering the property rather than by the amount subsequently agreed to be paid 
in settlement of the other insurance. The facts here were not such as to invoke 
the application of the principle stated in Bennett v. Provident Fire Ins. Co., 198 
N.C. 174, 151 S.E, 98, and Taylor v. Home Ins. Co., 202 N.C. 659, 163 S.E. 749. 
Even if the relationship of J. F. A. Bryan, the owner of the property, to the 
children of Hettie Whitehurst, entitled to a charge thereon, be held to be similar 
to that of mortgagor and mortgagee, it appears that the plaintiffs accepted the 
policy of the defendant United States Fire Insurance Company containing the 
quoted stipulation limiting liability for loss proportionately to the whole amount 
of insurance covering the property, and there is no evidence that the owner sub- 
sequently effected additional insurance thereon without the knowledge and consent 
of the plaintiffs, or that he thereafter did any act to impair or affect plaintiffs’ 
rights under the policy accepted by them. Federal Land Bank v. Globe & Rutgers 
Fire Ins. Co., 187 N.C 97, 121 S.E. 37; Sun Ins. Office v. Varble, 103 Ky. 758, 
46 S.W. 486, 41 L.R.A. 792. 

In conclusion it may not be improper to say that these cases, complicated by 
conflicting interests and contentions, seem to have been fairly tried by a careful 
referee and an able judge, and we find no sufficient reason to disturb the results 
which have been reached. 

In Bryan v. Old Colony Insurance Company and others: 

Judgment affirmed. 

In W. C. Whitehurst, Executor, and others v. American Eagle Insurance Company : 

Judgment affirmed. 

In G. R. Whitehurst, Guardian, and others v. United States Fire Insurance Company 
and another. 

On plaintiffs’ appeal: No error. 

On defendant insurance company’s appeal: No error. 

Barnhill, J., took no part in the consideration or decision of this case. 


MINERS SAVINGS BANK OF PITTSTON v. MERCHANTS FIRE INS. CO. 
DENVER, COLO. 
Superior Court of Pennsylvania. April 13, 1938. 
198 Atlantic Reporter 495. 
1. STANDARD MORTGAGEE CLAUSE 

The effect of the addition of a standard mortgagee clause to a standard fire 
policy is to-create a new agreement between the insurer and the mortgagee. 
40 P.S. § 658. 

(For other cases, see Insurance, Dec. Dig. § 581.) 

2. LIMITATION. 

An action upon mortgagee clause of a standard fire policy making applicable 
to mortgagee provision that no action can be maintained, unless commenced 
within 12: months after loss, could not be brought after 12 months, notwith- 
Standing that mortgagee clause did not inform mortgagee of limitations, since 
the mortgagee clause is not intended to be a complete contract of itself but is 
exclusive only in so far as it speaks and controls any provisions of the policy to 
which it is attached which are inconsistent with it. 40 P.S. § 658. : 

(For other cases, see Insurance, Dec. Dig. $ 622[1].) 
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3. MORTGAGEE CLAUSE. . 

A mortgagee clause attached to a standard fire policy created two contracts; 
the one insuring the interest of the mortgagors or owners, and the other pro- 
tecting the interest of the mortgagee. 40 P.S. § 658. 

(For other cases, see Insurance, Dec. Dig. § 581.) 

4. CONTRACT. ; 

The contract between insurer and mortgagee resulting from the attachment 
of a mortgagee clause to a standard fire policy is composed of the provisions in 
the mortgagee clause and such of those in the policy as are essentially applicable 
to the mortgagee clause and the mortgagee’s interest, and is independent of the 
contract between insurer and the owner of the premises. 40 P.S. § 658. 

(For other cases, see Insurance, Dec. Dig. § 581.) 

5. CONTRACT. 


The contract between mortgagee and insurer resulting from the attachment 
of a mortgagee clause to a standard fire policy gives the mortgagee the same 
benefit as if it received from an insurer a separate policy free from the condi- 
tions imposed on the mortgagors or owners. 40 P.S. § 658. 

(For other cases, see Insurance, Dec. Dig. § 581.) 

6. CONTRACT. 


Under contract between mortgagee and insurer arising from the attachment 
of a mortgagee clause to a standard fire policy, some of the provisions of the 
fire policy are modified and under certain conditions omitted by the new agree- 
ment which springs from the mortgagee clause and the insurance policy. 40 
P.S. § 658. 

(For other cases, see Insurance, Dec. Dig. § 581.) 

7. PROTECTION. 


Where a mortgagee clause was attached to fire policy the mortgagor by act 
or failure to act could not nullify or decrease the amount of protection which 
the policy afforded the mortgagee. 40 P.S. § 658. 

(For other cases, see Insurance, Dec. Dig. § 311[3].) 

8. CONTRACT. 


The contract between insurer and mortgagee arising by the attachment of a 
mortgagee clause to a standard fire policy must be ascertained by looking to 
the policy for the purpose of showing what the mortgagee contract refers to 
and establishes. 40 P.S. § 658. 

(For other cases, see Insurance, Dec. Dig. § 581.) 

9. CONSTRUCTION. 


Where mortgagee clause is attached to standard fire policy, all of provisions 
of the policy which from their nature would properly apply to the case of an 
insurance of the mortgagee’s interest should be regarded as forming part of the 
contract with him, while provisions which impair the force of specific provisions 
contained in the mortgagee clause must be regarded as inapplicable. 40 P.S. § 658. 

(For other cases, see Insurance, Dec. Dig. § 581.) 

10. LIMITATION OF ACTION. 

Under fire policy containing mortgagee clause and providing that the time 
limitation clause should be applicable to the mortgagee, time limitation clause 
was not inconsistent with provisions contained in the mortgagee clause as to 
render such limitation inapplicable to the mortgagee. 40 P.S. § 658. 

(For other cases, see Insurance, Dec. Dig. § 622[1].) 

11. LIMITATION OF ACTION. 

The owner and mortgagee by becoming parties to respective contracts of 
insurance arising from the attachment of a mortgagee clause to a standard fire 
policy were bound by the time limitation clause affecting actions to be brought 
upon the policy. 40 P.S. § 658. 

(For other cases, see Insurance, Dec. Dig. § 622[1].) 

12. LIMITATION OF ACTION. 


A mortgagee under a mortgagee clause attached to a standard fire policy 





Fire] Miners Savings Bank of Pittston v. Merchants Fire Ins. Co. 563 
of Denver, Colo. 


is bound by provision in the policy which limits to 12 months the time within 
which any action upon policy must be commenced. 40 P.S. § 658. 

(For other cases, see Insurance, Dec. Dig. § 622(1].) 

Appeal No. 61, February term, 1938, from judgment of Court of Common 
Pleas, Luzerne County, No. 399, January term, 1936; W. A. Valentine, Judge. 

Action on a mortgagee clause of a fire policy by Miners Savings Bank of 
Pittston against the Merchants Fire Insurance Company, Denver, Colo. From a 
judgment for defendant, plaintiff appeals. 

Affirmed. 

Argued before Keller; P. J. and Cunningham, Baldrige, Stadtfeld, Parker, 
and Rhodes, JJ. 

John T. Mulhall, of Pittston, and M. J. Mulhall, of Wilkes-Barre, for 
appellant. 

Frank P. Slattery, of Wilkes-Barre, for appellee. 

RuHopeEs, Judge. 

On June 2, 1931, defendant issued its policy of insurance to Lorenzo Falzone 
and Giuseppina Falzone, his wife, insuring them against loss and damage by fire 
to the extent of $4,000 to their dwelling in Pittston, Pa. The dwelling was 
partially destroyed by fire on February 11, 1932. 

To the policy was attached a standard mortgagee clause which provided 
that loss or damage, if any, under the policy, was payable to plaintiff. The 
mortgagee clause is printed in the margin.’ 

At the time of the fire plaintiff had a mortgage on the land upon which the 
dwelling was located. The unpaid amount of the mortgage was $2,900. 


The owners, the insured under the policy, filed proofs of loss, and then 
brought suit against defendant within 12 months after the fire. On December 
6, 1935, a verdict was rendered in favor of defendant. On December 20, 1935, 
plaintiff, as mortgagee, instituted suit against defendant. Defendant, in its 
supplemental affidavit of defense, averred that plaintiff was obliged to institute 
its action within 12 months after the fire, as it was bound by the following 
provision in the policy: “No suit or action on this policy for the recovery of 
any claim shall be sustainable in any court of law or equity unless the claimant 
shall show compliance with all the requirements of this policy, nor unless com- 
menced within twelve months next after the fire.” The jury found for plaintiff, 
and the court below, upon defendant’s motion, entered judgment in‘ favor of 
the latter non obstante veredicto. 


The policy to which the mortgagee clause was attached provided, inter alia: 
“yr : . . 
Upon failure of the insured to render proof of loss, such mortgagee shall, as if 
named as insured hereunder, but within sixty days after such failure, render 
proof of loss, and shall be subject to the provisions hereof as to appraisal and 


“Loss ot damage, if any, under this policy, shall be payable to Miners Savings Bank of 
Pittston, Pa., as mortgagee (or trustee) as interest may appear, and this insurance, as to the 
interest of the mortgagee (or trustee) only therein, shall not be invalidated by any act or 
neglect of the mortgagor or owner of the within described property, nor by any foreclosure or 
other proceedings or notice of sale relating to the property, nor by any change in the title 
or ownership of the property, nor by the occupation a the premises for purposes more hazardous 
than are permitted by this policy; provided, that in case the mortgagor or owner shall neglect 
= pay any premium due under this policy, the mortgagee (or trustee) shall, on demand, pay 
the same. 

. “Provided, also, that the mortgagee (or trustee) shall notify this company of any change 

of ownership or occupancy or increase of hazard which shall come to the knowledge of said 
mortgagee (or trustee) and, unless permitted by this policy, it shall be noted thereon and the 
mortgagee (or trustee) shall, on demand, pay the premium for such increased hazard for the 
term of the use thereof; otherwise this policy shall be null and void. 

“This company reserves the right to cancel this policy at any time as provided by its terms, 
but in such case this policy shall continue in force for the benefit only of the mortgagee (or 
trustee) for 10 days after notice to the mortgagee (or trustee) of such cancellation and shall 
then cease, and this company shall have the right, on like notice to cancel this agreement. 

“Whenever this company shall pay the mortgagee (or trustee) any sum for loss or damage 
under this policy and shall claim that, as to the mortgagor or owner, no liability therefor 
existed, this compariy shall, to the extent of such payment, be thereupon legally subrogated to 
all the rights of the party to whom such payment shall be made, under all securities held as 
collateral to the mortgage debt, or may at its option, pay to the mortgagee (or trustee) the whole 
principal due or to grow due on the mortgage with interest, and shall thereupon receive a full 
assignment and transfer of the mortgage and of all such other securities; but no subrogation 
shall impair the right of the mortgagee (or trustee) to recover the full amount of its claim. 

“Attached to and made a part of Policy No. 1731 of the Merchants Fire Insurance Company 
of Denver Colorado.” 
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time of payment and of bringing suit.” See Act of May 17, 1921, P.L. 682, art. 
5, § 523, 40 P.S. § 658. 

From the judgment entered in favor of defendant, plaintiff has appealed. 

[1] The court below, in allowing its motion and entering judgment for 
defendant n. o. v., held that the provision of the policy limiting the time within 
which suit or action must be commenced was binding upon appellant as 
mortgagee. The correctness of this conclusion is the sole question before us. 
The effect of the addition of a standard mortgagee clause to a standard policy 
of fire insurance is to create a new agreement between the insurance company 
and the mortgagee. The nature of this agreement has been frequently con- 
sidered and passed upon by our appellate courts. See Beaver Falls Building & 
Loan Ass’n v. Allemania Fire Ins. Co., 305 Pa. 290, 157 A. 616; Overholt et ux. 
v. Reliance Ins. Co. of Philadelphia et al., 319 Pa. 340, 179 A. 554; Knights 
of Joseph Building & Loan Assn v. Mechanics’ Fire Insurance Co. of Philadel- 
phia, 66 Pa.Super. 90; Reed v. Saint Paul Fire & Marine Insurance Co., 67 Pa, 
Super. 110; Trustee Building & Loan Ass’n v. Liverpool and London and Globe 
Insurance Co., Ltd., of London, 93 Pa.Super. 242; Clarke & Cohen v. Real, 105 
Pa.Super. 102, 159 A. 454; First National Bank of Charleroi v. Newark Fire 
Insurance Co., 118 Pa.Super. 582, 180 A. 163; Dalesandro et al. v. New York 
Underwriters Insurance Co., 121 Pa.Super. 175, 183 A. 354; Willits v. Camden 
Fire Insurance Ass’n, 124 Pa.Super. 563, 189 A. 559; Abbottsford Building & 
Loan Ass’n v. William Penn Fire Insurance Co., Pa.Super., 197 A. 504. 

[2] Appellant argues that there is nothing in the mortgagee clause to inform 
the mortgagee that in the event of loss or damage he must commence his suit 
or action within 12 months after a fire occurs or otherwise his right of recovery 
is barred. This argument is without force, as it may likewise be said that the 
mortgagee clause does not state the amount of the insurance, describe the 
property, or enumerate the terms. “The mortgagee clause is not a complete 
contract in itself, nor does it profess to be. It is, of course, conclusive upon 
the parties in so far as it speaks, and controls any provisions of the policy to 
which it is attached which are inconsistent with it; but, as a complete or entire 
contract, it is indefinite and uncertain. Resort must still be had to the terms 
of the policy to ascertain many things which are the very life of the contract.” 
American Building & Loan Ass’n v. Farmers’ Insurance Co., 11 Wash. 619, 40 
P. 125, at page 127. 

[3-5]. The policy with the mortgagee clause attached created two contracts; 
the one insuring the interest of the mortgagors or owners, and the other pro- 
tecting the interest of the mortgagee. Abbottsford Building & Loan Ass’n v. 
William Penn Fire Insurance Co., supra. The contract resulting between the 
mortgagee and the insurance company was separate, distinct, and independent 
from the one the insurer had with the owners of the premises. This is composed 
of the provisions in the mortgagee clause and such of those in the policy as are 
essentially applicable to the mortgagee clause and the mortgagee’s interest. 
Trustee Building & Loan Ass’n vy. Liverpool and London and Globe Insurance 
Co., Ltd., of London, supra. It does not include all the provisions of the policy, 
and contains many not included in it. Reed v. Saint Paul Fire & Marine Insur- 
ance Co., supra. Such contract gives the mortgagee the same benefit as if it 
received from the insurance company a separate policy free from the conditions 
imposed on the mortgagors or owners. Abbottsford Building & Loan Ass'n v. 
William Penn Fire Insurance Co., supra; Glen Falls Insurance Co, v. Porter, 
44 Fla. 568, 33 So. 473; Hastings et al. v. Westchester Fire Insurance Co., 73 
= 141; Eddy v. London Assurance Corp., 143 N.Y. 311, 38 N.E. 307, 25 L.R.A. 

{6, 7] Some of the provisions of the policy “are modified and under certain 
conditions omitted by the new agreement which springs from the mortgagee 
clause and the insurance policy.” Knights of Joseph Building & Loan Ass'n v. 
Mechanics’ Fire Insurance Co. of Philadelphia, supra, 66 Pa.Super. 90, at page 
96. The mortgagee clause assures the mortgagee certain rights not given by 
the policy and not given to the owner. Beaver Falls Building & Loan Ass’n Vv. 
Allemania Fire Insurance Co., supra. It provides that the insurance as to the 
interest of the mortgagee shall not be invalidated by any act or neglect of the 
mortgagor or owner, or by any foreclosure or other proceedings or notice 0 
sale relating to the property, or by any change in title or ownership of the 
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property, or by the occupation of the premises for purposes more hazardous 
than were permitted by the policy. The owner, by act or failure to act, cannot 
nullify or decrease the amount of protection which the policy affords the 
mortgagee. Abbottsford Building & Loan Ass’n v. William Penn Fire Insurance 
Co., supra. 

[8, 9] In Reed, Adm’r et al. v. Firemen’s Insurance Company of Newark, 
New Jersey, 81 N.J.L. 523,,at page 525, 80 A. 462, at page 463, 35 L.R.A.,N.S, 343, 
it was held: “The policy furnishes the terms of the contract between the owner 
and the insurer. The mortgagee clause is the contract between the insurer 
and the mortgagee, quite separate from the policy, yet ingrafted upon it, an 
to be understood by reference to the policy which renders it certain and com- 
plete. The policy, therefore, may be looked at for the purpose of showing 
what the mortgagee contract refers to and establishes, which is quite different. 
however, from examining the policy for the purpose of defeating the ingrafted 
contract.” What the Court of Appeals of New York held in Eddy v. London 
Assurance Corp., supra, 143 N.Y. 311, at page 324, 38 N.E. 307, at page 310, 25 
L.R.A. 686, is applicable to the facts in the instant case: “By taking the insur- 
ance in the manner the mortgagee herein did [mortgagee clause attached to 
policy], instead of taking out a separate policy, all the provisions in the policy 
which from their nature would properly apply to the case of an insurance of 
the mortgagee’s interest would be regarded as forming part of the contract 
with him, while those provisions which antagonize or impair the force of the 
particular and specific provisions contained in the clause providing for the 
insurance of the mortgagee must be regarded as ineffective and inapplicable 
to the case of the mortgagee.” 

{10, 11] The time limitation clause in the policy is not antagonistic to, or 
inconsistent with, the provisions contained in the mortgagee clause annexed to 
the policy. “It entered into the substance of the contract which plaintiff is 
seeking to enforce and may properly be held to bind him as mortgagee to whom 
the insurer has obligated itself, under certain conditions, by the mortgagee 
clause. Cf. American Building & Loan Association v. Farmers’ Insurance Co., 
11 Wash. 619, 40 P. 125; Richards on the Law of Insurance (4th Ed.) § 304. 
* * * So in this case both the owner and the plaintiff as mortgagee, by becom- 
ing parties to their respective contracts of insurance with the defendant, have 
agreed to the time limitation clause affecting suits upon the policy. * * * It is 
broad in scope, and so far as the rights of the plaintiff mortgagee are con- 
cerned, it is not contingent upon nor does it relate itself to any personal default 
or omission by the owner.” Howe v. Mill Owners’ Mut. Fire Ins. Co. of Iowa, 
241 App.Div. 336, 271 N.Y.S. 639, at page 643. 

[12] In Abbottsford Building & Loan Ass’n v. William Penn Fire Insurance 
Co., supra, we held that the option in the policy on the part of the insurance 
company to repair, rebuild, or replace the property lost or damaged was 
applicable to the mortgagee clause and the mortgagee’s interest, and was 
binding upon the mortgagee. It follows from the nature of appellant’s contract 
with defendant that it was bound by the time limitation clause in the policy. 
Appellant’s right of action was independent of any proceedings instituted by 
the owners or mortgagors. It was not obliged to await the termination of the 
litigation between the owners or mortgagors and defendant. Its failure to 
commence its action within 12 months was not due to any act or neglect of the 
owner or the insurer. We approve of the reasoning and conclusions of those 
authorities which hold that the mortgagee under the mortgagee clause is bound 
by the provision in the policy which limits to 12 months the time within which 
any action upon the policy must be commenced. See Howe v. Mill Owners’ 
Mut. Fire Ins. Co. of Iowa, supra; American Building & Loan Ass’n v. Farmers’ 
Insurance Co., supra.* See, also, Cooley’s: Briefs on the Law of Insurance, vol. 
4, p. 3972, Ed.1905: Richards on the Law of Insurance, 3 Ed., 1909, pp. 453, 454. 

Assignments of error overruled. 

Judgment is affirmed. 

James, J., absent. 
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ABRAHAM v. NEW YORK UNDERWRITERS INS. CO. No. 14665. 
Supreme Court of South Carolina. April 12, 1938. 
196 Southeastern Reporter 531. 
2. UNCONDITIONAL OWNERSHIP. 

Where the insured was not the unconditional owner in fee simple of property 
as required by fire policy, either at time of the execution of the contract of 
insurance or at the time of the fire loss and the insured had no insurable interest 
in the property, the insurance contract was void from its inception, since it 
was a wagering contract. 

(For other cases, see Insurance, Dec. Dig. § 119.) 

3. INSURABLE INTEREST. 

The doctrine of waiver and the doctrine of estoppel cannot be invoked to 
give legality to a fire policy which is invalid because the insured has no 
insurable interest in the property which is the subject of the contract of 
insurance. 

(For other cases, sec Insurance, Dec. Dig. § 117.) 

4. OWNERSHIP. 

The statute providing that a fire insurer is estopped to deny the truth of 
a statement in application for insurance which was accepted except for fraud 
in making the applicaton after the expiration of sixty days was intended to 
prevent insurers from escaping liability under policies issued by them where 
it develops that msured was not the sole and unconditional owner in fee simple 
of the land on which the fire loss occurred, unless a question was made of 
the fact within sixty days from the inception of the contract. Code 1932, § 7979. 


(For other cases, see Insurance, Dec. Dig. § 390.) 
5. INSURABLE INTEREST. 

The statute providing that after the expiration of sixty days a fire insurer 
would be estopped to deny the truth of statement in application for insurance 
which was accepted except for fraud in making the application, did not validate 
purported insurance contract which was invalid in its inception because of 
the fact that the insured had no insurable interest in the property. Code 
1932, § 7979. 

(For other cases, see Insurance, Dec. Dig. § 117.) 

Appeal from Common Pleas Circuit Court of Darlington County; E. C. 
Dennis, Judge. 

Action by Ida Abraham against the New York Underwriters Insurance 
Company, based upon a fire insurance policy. From an order confirming the 
report of a’ special referee dismissing the complaint except that the plaintiff 
have judgment for amount of two premiums paid by the plaintiff to the defendant, 
the plaintiff appeals. 

Affirmed. 

C. E. Gardner, of Darlington, for appellant. 

Joseph L. Nettles, of Columbia, and Samuel Want, of Darlington, for 
respondent. 

BonHAM, Justice. 

This action has as its basis a fire insurance policy covering a house on a 
lot of a half acre in extent. 

Appellant claimed the property in fee simple. She alleges in her complaint 
that at the time respondent issued this policy, it had no intention of performing 
its contract, but intended then to deceive and defraud her. The complaint 
sought recovery of the sum of $400, the face of the policy, and interest, and 
$2,500 punitive damages. 

The defense was that appellant in applying for the policv represented 
herself to be the owner in fee simole of the pronerty updom which the insured 
house stood; that such representation was not true; that the policy sued on 
contained the provision that it would be void if the insured shall not be the 
owner in fee simple of the land upon which the property insured is located. 
That appellant was not at the time when the policy was issued, nor at the 
time of the alleged fire, the owner in fee simple of said property, nor did she 
have any insurable interest in said property; hence the policy was void. 

The metter was referred to the Honorable Chas. E. Sligh, judge of probate, 
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as special referee, to take the testimony and decide all issues of law and of fact. 

By his report, he upheld the contentions of the defendant and dismissed the 
complaint except that plaintiff have judgment for $16.50, the amount of the 
two premiums paid by the plaintiff to the defendant. 

The case was heard by Hon. E. C. Dennis, judge of the Fourth circuit, 
on exceptions to the special referee’s report, and the report was confirmed. 

We think the circuit judge correctly summed up this case when he stated: 
“While various other issues are raised by the pleadings and arise from the 
testimony, it appears to me that the proper disposition of the question whether 
the plaintiff had any insurable interest in the insured property at the time of 
the fire is decisive of the whole case. Certainly, without an insurable interest, 
the plaintiff’s claim cannot be supported on any theory that has been advanced 
in her behalf.” 

Any interest that appellant ever had in this property passed from her in 
a foreclosure action which was completed in 1925. On the back of the com- 
plaint in the foreclosure action, the following appears: 

“Service of the within summons and complaint accepted this 8th day of 
September 1923. 

his 

“Willie X Abraham 

mark 

“Ida Abraham. 

“In the Presence of Julian T. Coggeshall.” 

{1] It is the contention of appellant that this acceptance of service of the 
summons and complaint fails to comply with the requirements of section 440 
of the Code and has no legal effect, and that therefore the court obthined no 
jurisdiction over Ida Abraham as a defendant in the foreclosure action. This 
contention is based upon the fact that the acceptance of service fails to show the 
place where the acceptance was made. 

The order appealed from deals with this question so admirably, we quote 
with approval therefrom: 

“The nlaintiff herein does not question the fact that she did actually accept 
service of the summons and complaint at the time indicated, or that she was 
afforded every opportunity as a defendant in the foreclosure action to litigate 
her rights therein; or that in any manner she was prejudiced by the omission 
of the statement of the place in the form of the acceptance. 

“Assuming, without deciding, that the statute is applicable to the facts 
above stated, the decisions of our Supreme Court are clear to the effect that 
the omission of the statement of the nlace of the accentance of service in the 
written record thereof does not affect the jurisdiction of the court or otherwise 
subject the foreclosure decree and the deed made thereunder to collateral 
attack. Middleton v. Stokes, 71 S.C. 17, 50 S.E. 539, 540; Lyles v. Haskell, 
35 S.C. 391, 402, 14 S.E. 829, 

“In the first of these two cases the court says specifically that the mode 
of proof of service is a mere question of practice, ‘“and subordinate to the 
jurisdictional fact that such service was duly made.” It is the actual service 
and the actual residence that determines the jurisdiction of the person, not the 
proof by which these conditions of jurisdiction are made to appear.’ 

“In the case of Coogler v. Crosby, 89 S.C. 508 at page 509, 72 S.E. 149, 
the court said: ‘The entire absence of proof of service is not to be taken as 
conclusive evidence that no such service was made: on the contrary, the court 
hefore which the judgment roll is offered in evidence must presume that the 
court, on the hearing of the case in which the judgment was rendered, had before 
it proper proof of the service of the summons, or it would not have rendered 
the judgment.’ 

“In the same case (89 S.C. 508, at page 510, 72 S.E. 149) the court further 
says: “The only remedy of a party claiming not to have been served is bv 
direct proceeding to have the judgment set aside.’ i 

“In the case of School District No. 9 v. Fowles, 87 S.C. 552, 70 S.E. 315 
the return of service on an officer of the school district foiled to show that the 
Person served was an officer of the district. This fundamental defect was held 
not to affect the jurisdiction of the court which rendered judgement a-ainst 
the cornoration. 
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“In the case of American Agricultural Chemical Company v. Smith, 173 
S.C. 158, 175 S.E. 275, 276, the question decided was whether the defendant had 
been sued in the proper county, but Chief Justice Blease, concurring in the 
affirmative of the judgment in the lower court, expressed an underlying principle 
involved in the present matter, as follows: ‘The service as made on the defendant 
was a good one, under the authority of the cases of Metropolitan Life Insurance 
Company vy. Still et al, 140 S.C. 18, 138 S.E. 401, and Dill-Ball Company v. 
Bailey, 103 S.C. 233, 87 S.E. 1010. In the case first cited, following the 
rule laid down in the other case, this court, refusing to upset the service of 
a summons and complaint, made somewhat irregularly, said the facts were 
“sufficient to show that the defendant was * * * fully informed of the pendency 
of the action,” and the facts shown answered “all the purposes of a summons.” 
The proof here clearly established that within due time the defendant received 
notice of the pendency of the action from the service of the summons and com- 
plaint made upon his wife.’ 

“Even in cases where the record shows no proof of service at all, and 
therefore shows no compliance with any of the provisions of section 440 of the 
Code, the Supreme Court has held that the judgment is not subject to attack, 
especially after a lapse of several years, and that every necessary presumption 
respecting the service of process will be invoked to sustain the judgment. 
McInnis v. Caulk, 176 S.C. 399, 180 S.E. 340; Lyles v. Haskell, 35 S.C. 391, 
14 S.E. 829: Ex parte Darby, 157 S.C. 434. 154 S.E. 632. 

“Other pertinent authorities illustrating the disregard of our Supreme Court 
of informalities in the service of vrocess are as follows: Metropolitan Life 
Ins. Co. v. Still, 140 S.C. 18, 138 S.E. 401, is a motion in foreclosure action to 
set aside service of summons and complaint. Defendant was in another state, and 
person in defendant’s home would not receive papers. Process server left 
papers in defendant’s mail box on porch of her home. Husband found paper 
next day. Deféndant did not return for some days, and then delivered papers 
to her attorneys to move to set aside service. Court said: ‘We think that it 
was sufficient to show that the defendant was, with the other circumstances 
detailed, fully informed of the pendency of the action. This answers all the 
purposes of a summons, and comes within the rule laid down in Dill-Ball Co. 
v. Bailey, 103 S.C. 233, 87 S.E. 1010.’ 

“Dill-Ball Co. v. Bailey, 103 S.C. 233, 87 S.E. 1010, 1011: Motion to vacate 
judgment for alleged entire absence of service of summons and complaint. Record 
contained affidavit of service, showing no place of service, but proof showed that 
service was made by depositing the paners in defendant’s mail box, and that defend- 
ant’s servant found the papers and handed them to him. The court said: ‘The 
certificate of the sheriff as to personal service and the defendant’s affidavit that 
no summons was served upon him are but the legal conclusions of the sheriff and 
the defendant, respectively, and are unimportant in view of the facts and circum- 
stances surrounding the transaction. From the testimony it appears that the defend- 
ant had notice of the pendency of the action, and knew or should have known that 
judgment bv default would he taken against him if he failed to answer within the 
time prescribed bv law.’ 

“Lee v. Storfer, 159 S.C. 70, 156 S.E. 177, 179: ‘The objection made to the 
service fof summons giving defendant’s initials incorrectly] was entirelv technical, 
and the tendency of the courts is now properly in the direction of disregarding 
mere technicalities. * * * Phe whole spirit of the Code is opposed to the disposition 
of a cause upon mere technical errors and irregularities.’ 

“See to the same effect 50 C.T. 487.” 

The cases of Cannon v. Haverty Furniture Co.. 179 S.C. 1. 183 S.E. 469, and 
Miller v. White, 172 S.C. 333, 174 S.E. 17. do not arise under section 440 of the 
Code. but arose under section 434 of the Code with reference to substituted 
service. 

Tt would therefore appear that the circuit iudge and the iudge of probate. 
special referee. correctly reached the conclusion that anpellant was divested of all 
interest in this pronertv bv the foreclosure nroceedings and had no insurable 
interest in the burned property. either at the time the insurance was applied for or 
at the time the property was burned. 

The anvellant next contends that the failure of the respondent to specially 
plead fraud on the part of the plaintiff in her application for the policy prevents 
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the respondent from relying upon the absence of ownership of the property by the 
appellant at the time of the fire. This contention is predicated on section 7979 of 
the Code. This statute provides that: “After the expiration of sixty days, the 
insurer shall be estopped to deny the truth of the statement in the application for 
insurance which was accepted except for fraud in making the application for 
insurance.” 

It is true that if the respondent’s defenses were founded upon a misstatement 
on the part of the appellant in her application for the insurance, the statute would 
prevent the appellant from relying upon the fraud, unless the same were specially 
pleaded, if appellant had color of title, coupled with an insurable interest in the 
property burned. But we are not here dealing with a misstatement in the applica- 
tion. The detense is rested upon the ground that the contract upon which appellant 
bottoms her action requires her to be the sole and unconditional owner, in fee 
simple, of the property insured, and that she was not such an owner either at the 
inception of the contract or at the time of the fire, and had no insurable interest 
therein. 

[2, 3] This is not an action to enforce a contract, but an action for the 
fraudulent breach of the contract. If appellant was not the unconditional owner 
of the property in fee simple, either at the time the contract of insurance was 
entered into, or at the time the loss occurred and had no insurable interest therein, 
then it was a wagering contract or policv, and is absolutely null and void from its 
inception, as being “contrary to good morals and against public policy.” Neither 
the doctrine of waiver nor the doctrine of estopnel can be invoked to give legality 
to such a contract. Hack v. Metz, 173 S.C. 413, 176 S.E. 314, 95 A.L.R. 196; 
Beasley v. Missouri State Life Ins. Co., 176 §.C. 156, 179 S.E. 777. 

[4, 5] Section 7979 of the Code was intended to prevent insurance companies 
from escaping liahility under policies issued by them where it develoned that 
the party to whom the policy is issued was not the sole and unconditional owner 
in fee simple of the land on which the burned or damaged building stood, unless 
a question was made of this fact within sixtv days from the inception of the 
contract. It was never thereby intended to validate contracts which from their 
verv nature have been by the courts of this state declared null and void by reason 
of being against public policy and contrary to good morals. This in nowise 
conflicts with the holding of the court in the case of Campbell v. Home Insurance 
Company, 183 S.C. 325, 191 S.E. 71, under the facts of that case. 

The exceptions to order appealed from are overruled, and the judgment 
affirmed. 

Stabler, C. J., and Baker and Fishburne. TT.. concur. 

Carter, J., did not participate on account of illness. 


UNITED STATES FIRE INS. CO. v. ADAMS et al. No. 1775. 
Court of Civil Appeals of Texas. Eastland. April 1, 1938. 
115 Southwestern Reporter (2d) 788. 
2. PROOF OF LOSS. 

Where realty insured under fire policy providing for the filing of proof of 
loss within 91 days after the destruction of the property was totally destroved by 
fire and adjuster of insurer which was given notice of the fire examined the cir- 
cumstances of the fire and reported to the insurer, the making of proof of loss 
was not a condition precedent to the right to enforce insured’s claim for fire loss 
under the policy. Rev.St. 1925, art. 4929. 

(For other cases, see Insurance, Dec. Dig. § 612[2].) 

Appeal from District Court, Scurry County; A. S. Mauzey, Judge. 

Suit by Jim A. Adams and other against the United States Fire Insurance 
Company to recover upon a fire insurance policy. From an adverse judgment, the 
defendant appeals. - 

Affirmed. 

Bean & Bean, of Lubbock, for appellant. 


C. F. Sentell, of Snyder, and Vickers & Campbell, of Lubbock, for appellees. 

Lest, Chief Justice. j 

Jim Adams instituted this suit against the United States Fire Insurance Com- 
pany of New York to recover upon a fire insurance policy issued by that company 
for $1,500 covering plaintiff's house and $100 on his garage. After the issuance 





570 The Insurance Law Journal, Vol. 91 [Aug., 1938 


of the policy, the property was transferred twice with the knowledge and consent 
of the company, and rights as vendor’s and mortgagee’s interest appeared arose 
against the proceeds of the policy. The judgment in these latter respects is not 
challenged by the appeal, and the insurance company resists the plaintiff’s right to 
recover in this suit upon the “sole ground that he had not furnished proof of 
loss,” which it contends is a condition precedent, under the policy, to his right 
to sue. Appellee Adams also agrees that the above question is the only one raised 
on this appeal, and states the contention thus: “Is appellee * * * entitled to maintain 
his suit without having filed with the appellant * * * formal proof of loss?” 

[1] The question of the failure of appellee to furnish the proof of loss within 
91 days after the destruction of the property was raised both by plea in abatement 
and in the answer on the merits. The plea in abatement was by agreement heard 
with the trial of the case on its merits. The trial was before the court, and the 
appeal is here on transcript and statement of facts. The trial court rendered a 
judgment in favor of the plaintiff. This, of course, overruled the plea in abatement 
presenting the failure of the plaintiff to file proof of loss within the time prescribed 
by the policy. 

The policy extended from its date, November 4, 1935 (noon), till the same 
hour November 4, 1936. The house and garage were completely destroyed by fire 
April 15, 1936. This suit was instituted November 2, 1936, more than 91 days 
after the fire. 

Immediately after the fire, the company was given notice of the destruction 
of the property, and an adjuster in its behalf went upon the ground for the 
purpose of examining the circumstances of the fire and reporting thereon to the 
company. The property destroyed was real estate and the loss total. The policy 
contained the usual provision providing that no suit or action on the policy for the 
recovery of any claim was sustainable in any court of law or equity until after 
full compliance by the insured with the various provisions of the policy, among 
them the making and filing with the company of proof of loss within 91 days after 
the fire. No such proof of loss was made. 

[2] In support of its contention that the suit is premature and judgment not 
warranted under the pleadings and the testimony, the appellant cites and relies 
upon the opinion of the Court of Civil Appeals in Providence Washington Ins. 
Co. v. Whitley, 71 S.W.2d 359, in which an application for writ of error was 
dismissed. This authority seems to support the appellant’s contention, but we do 
not understand that under the terms of a policy like that in the instant case, and 
where the property is real estate and a total loss, that it is necessary, under the 
statute and the authorities, to make the proof of loss as a condition precedent to 
the right to sue and enforce the claim for insurance under the policy. Under the 
undisputed facts of this case, this conclusion is required by the following opinions 
of our Supreme Court: Queen Ins. Co. v. Jefferson Ice Co., 64 Tex. 578; American 
Central Ins. Co. v. Terry, Tex.Com.App., 26 S.W.2d 162; Hanover Fire Ins. Co. 
v. Nash, Tex.Civ.App., 67 S.W.2d 452, writ refused; Security Ins. Co. v. Vines, 
Tex.Civ.App., 48 S.W.2d 1017, writ refused; Continental Ins. Co. of New York 
v. Nabors, Tex.Civ.App., 6 S.W.2d 151, writ refused; Home Ins. Co. v. Williams, 
Tex.Civ.App., 84 S:W.2d 876; London & Lancashire Ins. Co. v. Higgins, Tex. 
Civ.App., 68 S.W.2d 1056: Westchester Fire Ins. Co. of New York v. Cannon, 
Tex.Civ.App., 79 S.W.2d 920; Export Ins. Co. v. Axe, Tex.Civ.App., 36 S.W.2d 
572, affirmed, Tex.Com.App., 58 S.W.2d 39; A&tna Life Ins Co. v. Tipps, Tex. 
Civ.App., 98 S.W.2d 375; article 4929, R.S. of Tex. 1925; 24 Tex.Jur. pp. 1089, 
1090. ’ 


These authorities are in harmony with each other and definitely decide the 
point presented. The assignment is overruled, and the judgment of the trial court 
is affirmed. 


No. 10553. 
Court of Civil Appeals of Texas. Galveston. April 7, 1938. 
Rehearing Denied April 28, 1938. 
115 Southwestern Reporter (2d) 992. 
3. VACANCY. 
Under fire policy providing that policy should be void if dwelling should remain 
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vacant for period exceeding 10 days or unoccupied for period exceeding 30 days, 
terms “vacant” and “unoccupied” were not synonymous; “vacant” meaning without 
inanimate objects, and “unoccupied” meaning without animate occupants. 

(For other cases, see Insurance, Dec. Dig. § 323[3].) 

6. VACANCY. 

Under fire policy providing that policy should be void if dwelling became 
vacant for period exceeding 10 days or unoccupied for period exceeding 30 days, 
dwelling is not “vacant,” within meaning of condition, although occupant has 
removed from the house if he has left his furniture and household goods or 
substantial part therein; the term “vacant” meaning deprived of contents, or empty. 


(For other cases, see Insurance, Dec. Dig. § 323[3].) 


Appeal from District Court, Harris County; Ewing Boyd, Judge. 

Action on a fire policy by L. T. Shepherd and wife against the Phoenix Assur- 
ance Company, Limited, of London. Judgment for plaintiffs, and defendant appeals. 

Affirmed. 

Bryan & Bryan, of Houston, for appellant. 

Fulbright, Crooker & Freeman, of Houston (Paul Strong, of Houston, of 
counsel), for appellees. 

Graves, Justice, 

The appellant—after inspecting and classifying it as a dwelling for that purpose 
—issued the fire insurance policy on the appellees’ house herein sued upon; while 
such policy was in force, that is, on July 25 of 1933, the house, known as 1521 
Fulton street in the city of Huston, was directly damaged, in a sum equal to that 
herein awarded therefor, by a fire of incendiary origin, the resulting loss to them 
(without their knowledge or fault at the time) having conclusively been shown 
to have come within the general liability clauses of the policy sued upon, to the 
negation and exclusion of all the exceptions to liability therein contained. 

The appellees, in seeking the recovery of such loss against the appellant herein, 
were met by its denial of liability on the policy on the claim that the house had in 
fact been vacant for more than 10 days at the time of the fire, hence it had become 
released by a violation of this express provision in the insurance contract: “This 
entire policy * * * shall be void * * * if the building herein described be or becomes 
vacant and so remaiy for a period exceeding ten (10) days: or, if a dwelling, be 
or become vacant for a period exceeding ten (10) days, or unoccupied for a period 
exceeding thirty (30) days.” 

So, the controversy raged around that question, which the parties directly 
joined issue upon under both pleadings and proof; the learned trial court, deeming 
that to be the only issue of fact so raised between them, submitted it only to a 
jury upon these two inquiries: 

(1) Whether the house had been so vacant for more than 10 days, with this 
definition: “The word ‘vacant,’ as used herein, means empty, that is, without 
contents of substantial value.” 4 

(2) Whether the house had so been unoccupied for more than 30 days before 
the fire, an appended definition thereto being this: “The term ‘unoccupied,’ as used 
herein, means without persons using the same for the purposes for which it was 
adapted.” 

The jury having answered each of these inquiries, “It was not,” a judgment 
in appellees’ favor against the appellant for an agreed amount of damage to the 
building in the sum of $1,622.54 followed; from that award this appeal by the 
insurer proceeds, its brief in this court thus aptly reducing to its ultimate the prob- 
lem herein that has been laid by the parties on this court’s doorstep: “This case, 
basically, has but one question involved, and that is: Do the facts in this record, 
much of which are undisputed, show that a vacancy occurred for more than ten 
days prior to the fire in the property involved in this suit, as the term ‘vacant’ is 
used in the policy here sued on,” 

[1] The appellees, likewise, acquiesce in that reduction, and in doing so 
properly assume—what the record otherwise plainly makes manifest, that i es 
the appellant has made no objection upon this appeal to the submission of the 
quoted special issue No. 2 to the jury, nor to the negative answer returned thereon 
—such failure to pursue that feature amounting to an implied concession that the 
house was conclusively shown not to have been so “unoccupied” for more than 
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30 days before the fire. Wherefore, it would be a work of supererogation to go 
beyond the one bone of contention so mutually agreed upon, and that will not be 
done, except incidentally. 


_ [2] At the outset, the appellees object to this court’s consideration of a number 
of appellant’s assignments and propositions, upon the ground that they are not 
in conformity to the statutes and rules applying in such circumstances. While it 
seems clear that several of these criticisms are well taken, no specific ruling will 
be made upon them, under the further conclusion that the appellant does in other 
assignments raise the structural questions upon which it is determined this appeal 
should be disposed of. 


[3, 4] The two issues submitted, with the accompanying definitions, imply 
the underlying theory upon the trial court’s part that, under such a fire insurance 
policy as this one, both of them having been used in the verbiage thereof, the 
terms “ ‘vacant’ and ‘unoccupied’ are not synonymous. ‘Vacant’ means without 
inanimate objects: ‘unoccupied’ means without animate occupants.” Not only so, 
but further, that these two terms being thus an express part of the fire insurance 
contract, having to do with a specific kind and class of property, constituted legal 
terms that called for, under our statute, R.S. art. 2189, a definition thereof to the 
jury. 

This court not only agrees with those implications, but further holds them each 
to have been well grounded, under these authorities and decisions. 26 Corpus Juris 
212; 14 Ruling Case Law 1103; Cooley’s Briefs on Insurance, 2 Ed., vol. 3, p. 2566; 
Southern Nat. Ins. Co. v. Cobb, Tex.Civ.App., 180 S..W. 155, writ of error efused; 
4 Couch, Cyclopedia of Insurance Law, p. 3407; 14 Ruling Case Law 1104; Trans- 
continental Ins. Co. v. Frazier, Tex.Civ.App., 60 S.W.2d 268. 


[5] Furthermore, the finding of the jury, and the amply supporting evidence 
in the record, having established that there were articles of substantial value in the 
appellees’ house at all times during the crucial period here involved, that is, from 
July 2 of 1933, when their tenant, Dickey, moved out, to July 25 of 1933, when the 
fire occurred, the court’s instruction to the jury that, in such circumstances, “The 
word ‘vacant,’ as used here, means empty, that is, without contents of substantial 
value,” was correct. Agricultural Ins. Co. v. Owens, Tex.Civ.App., 132 S.W. 828; 
Western Assurance Co. v. Busch, Tex.Civ.App., 203 S’W. 460; Southern Ins. Co. 
v. Cobb, Tex.Civ.App., 180 S.W. 155, 156, writ of error refused; Republic Ins. 
Co. y. Watson, Tex.Civ.App., 70 S.W.2d 441. 

[6] Indeed, upon the one question thus dominating this appeal—whether a 
vacancy of the property for more than 10 days within the meaning of the policy 
was shown—the law, upon facts not in legal effect different, was long ago declared 
by this court in the Owens Case, supra, and is epitomized in 3 Cooley’s Briefs 
on Insurance, 2 Ed., at page 2574, in this language: “Bearing in mind the definition 
of ‘vacant’, that it means deprived of contents, empty, we can readily perceive that 
the basis of the principle that, though the occupant has removed from the house, 
if he has left his furniture and household goods, or a substantial part therein, the 
house is not vacant within the meaning of the condition.” That holding, it 1s 
thought, meets every substantive contention to the contrary advanced by the 
appellant herein. The same principle seems to have been applied in these further 
causes: German-American Ins. Co. v. Evants, 94 Tex. 490, 62 S.W. 417; Western 
Assur. Co. v. Busch, Tex.Civ.App., 203 S.W. 460; Fireman’s Ins. Co. v. Reynolds, 
Tex.Civ.App., 85 S.W.2d 826; Republic Ins. Co. v. ‘Watson, TexCiv.App., 70 S.W.2d 
441. 

Further discussion is deemed unnecessary, since these conclusions determine 
the merits of the appeal; they require that the judgment be affirmed, and it will he 
so ordered. 

Affirmed. 

Pleasants, C. J., absent. 


FEDERAL UNION INS. CO. v. HARDIN et al. No. 4885. 
Court of Civil Appeals of Texas. Amarillo. April 18, 1938. 
115 Southwestern Reporter (2d) 1144. 
1. PROOFS OF LOSS. 


An insured must show substantial compliance with provision of policy 
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requiring proofs of loss within specified time, or show waiver of such provision. 
(For other cases, see Insurance, Dec. Dig. § 646[9}.) 
2. WAIVER. ; he ; 

An insurer, by denying liability before expiration of time for making proof 
of loss on any other ground than. failure to furnish proof, waives such proof. 

(For other cases, see Insurance, Dec. Dig. § 559[1].) 

6. BURDEN OF PROOF. 

In suit on fire policy, insured was required to plead that proof of loss was 
furnished in accordance with policy, or to allege facts constituting a waiver of 
such proof and produce testimony warranting a finding thereon. 

(For other cases, see Insurance, Dec. Dig. § 645[2].) 

7. EVIDENCE. 

In suit on fire policy under petition which alleged provisions of policy 
generally and failed to allege that proof of loss was furnished or waived, policy, 
which was not attached to or made a part of petition, and which barred insured 
from enforcing payment until proof of loss was furnished or waived, was 
inadmissible. 

(For other cases, see Insurance, Dec. Dig. § 651[3].) 


Appeal from District Court, Wichita County; Allan D. Montgomery, Judge. 
Suit on a fire policy by Wilson Hardin and another against the Federal 
Union Insurance Company. From a judgment for plaintiffs, defendant appeals. 

Reversed and remanded. 

Ned McDaniel and A. E. Luecke, both of Wichita Falls, for appellant. 

W. E. Fitzgerald and Heyser & Hicks, all of Wichita Falls, for appellees. 

Jackson, Chief Justice. 

The appellees instituted this suit in the district court of Wichita county to 
recover on a policy issued in which appellant agreed to insure them against the 
loss of certain personal property by fire. 

They allege the policy was for $2,000; their paying the premium; describe 
the property covered; state the policy was in full force and effect on July 4, 
1936; that the property on said date was of the value of $2,900, and was com- 
pletely destroyed by fire; that “They have complied with the terms and condi- 
tions of this policy and although demand has been made on the defendant for 
payment of said loss, it has failed and refused and still fails and refuses to 
make any payment thereof to the plaintiffs’ damage in the sum of $2,000.00.” 

The appellant answered by general demurrer, general denial, and specially 
alleged that the appellees fraudulently, willfully, and intentionally burned or 
caused the burning of the property insured, and on account of such crime the 
policy was not enforceable. 

On special issues submitted, the jury found, in effect, that neither of the 
appellees intentionally set fire to the property; neither procured the burning 
thereof; that the actual cash value of the property burned was the sum of 
$1,570; that immediately after the fire the value of the property damaged was 
$210, and the reasonable cost of repairing the property damaged was the sum 
of $1,360. On these findings the court rendered judgment that the appellees 
recover the sum of $1,360 with their cost. 

The appellant urges as error the action of the court in admitting in evidence 
the policy introduced by appellee over its objection that such policy was not 
admissible because the terms thereof did not conform to the terms of the policy 
pleaded; that the petition declared the loss by fire constituted an absolute 
liability while the policy offered disclosed a conditional liability and required the 
performance of certain conditions by the insured before liability accrued, none 
of which conditions were pleaded. 

The policy provides that the insured shall: 

“Within ninety-one days after the fire, unless such time is extended in 
writing by this company, * * * render a statement to this company, signed and 
sworn to by said insured, stating the knowledge and belief of the insured, as 
to the time and origin of the fire; the interest of the insured and of all others 
in the property; the cash value of each item thereof and the amount of loss 
thereon; all incumbrances thereon; all other insurance, whether valid or not, 
covering any of said property; and a copy of all the descriptions and schedules 
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in all policies; any changes in the title, use, occupation, location, possession or 
exposures of said property since the issuing of this policy; by whom and for 
what purpose any building herein described and the several parts thereof were 
occupied at the time of the fire. * * * 

“The loss shall not become payable until sixty days after the ascertainment, 
estimate, and satisfactory proof of the loss herein required have been received by 
this company, including an award by appraisers when appraisal has been required. 
** * 

“No suit or action on this policy, for the recovery of any claim, shall be 
sustainable in any court of law or equity until after full compliance by the insured 
with all the foregoing requirements, nor unless commenced within two years and 
one day next after the fire.” 

The contract of insurance provided certain requirements, among which was 
that appellees should furnish to appellant proof of any loss caused by fire as a 
condition precedent to a recovery by them on the policy, and, until such proof was 
furnished or the furnishing thereof waived, they could not enforce payment under 
the policy. 

{1] The law is clearly stated in Federal Surety Co. v. Smith, 41 S.W.2d 210, 
213, wherein the Supreme Court said: “It was the duty of: the insured, if he 
desired to avoid the provisions of the policy, to show a waiver or a substantial 
compliance with the terms of the insurance policy. The policy required the insured 
to furnish proofs of loss within a specified time, and it is held that a compliance 
with the requirement is a condition precedent to a recovery, unless waived by the 
company.” See, also, Metropolitan Life Ins. Co. v. Wann, Tex.Com.App., 109 
S.W.2d 470; Hanover Fire Ins. Co. ‘v. Slaughter, Tex.Civ.App., 111 S.W.2d 362. 

The appellees contend that, since their pleading and testimony disclosed that 
appellant had denied liability, it thereby waived the failure, if any, to furnish the 
proof of loss and the court correctly admitted the policy in evidence. 

[2] The law is that a denial of liability before the expiration of the time for 
making proof thereof on any other ground than the failure to furnish such proof is 
sufficient to show a waiver, but appellees’ petition does not allege that appellant 
had denied liability, nor does it contain the allegations of any other fact that would 
constitute a waiver bv appellant. 

[3-5] In 43 Tex.Tur. p. 899, par. 7, the author states the law in this language: 
“When waiver is relied on it must be specially pleaded; it is not available as a 
defense under a general denial. Even though waiver be established by proof 
without objection, effect cannot be given to the facts so proven in the absence 
of a plea of waiver. If a plea sufficiently alleges facts constituting waiver it is 
sufficient notwithstanding that the word ‘waiver’ is not used.” This text is sup- 
ported bv numerous authorities and is unquestionably the law. 

[6] The policy was not attached to nor made a part of the petition and its 
provisions were alleged in very general terms, but the furnishing of proof of loss 
is a condition precedent to recovery and it was necessary to plead that proof of 
loss was furnished in accordance with the'terms of the contract or to allege facts 
constituting a waiver of such proof and produce testimony to warrant a finding 
thereon. Pardue vy. National Mut. Acc. Ins. Co., Tex.Civ.App., 55 S.W.2d 884; 
7. yon 

Tn Automobile Ins. Co. v. Bridges, 5 S.W.2d 244, 247. the Eastland Court of 
Civil Avpeals holds: “While the introduction of the policy was objected to on 
the ground that the substantial terms of same had not been alleged, without nar- 
ticular mention of the provision relative to furnishing proof of loss, still we think 
it is our dutv to pass unon the matter. In fact. it is nerhans fundamental error 
requiring consideration in the absence of obiection. While the sufficiency of the 
pleading could not be tested bv reference to the terms of the policv, we think there 
was such a variance between the terms of the nolicv alleged and the one introduced 
that the oa to its introduction would have been sustained. Niagara Falls 
Ins. Co. Lollar (Tex.Civ.Anp.) 156 S.W. 1140.” 

[7] The anvellant’s ohiections to the admission of the policy in evidence were 
sufficiently specified, and it should have been excluded. 
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This record and these holdings require that the judgment of the trial court 
be reversed and the cause remanded, for which reason it is unnecessary to discuss 
the other assignments presented, as they, in all probability, will not occur on another 
trial. 

The judgment is reversed and the cause remanded. 


ETNA INS. CO. v. CARPENTER. 
Supreme Court of Appeals of Virginia. April 28, 1938. 
196 Southeastern Reporter 641. 
3. FRAUD. 

Evidence of witness’ statements, contradicting her testimony for plaintiff in 
action on fire insurance policies was inadmissible to prove that fire was of incen- 
diary origin and authorized and inspired by insured for fraudulent purposes, though 
affecting witness’ credibility. 

(For other cases, see Insurance, Dec. Dig. § 658.) 

4. EVIDENCE. 

Evidence in action on fire insurance policies held insufficient to show that 
insured authorized, directed or consented to burning of insured dwelling by another. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

5. ACCIDENT. 

A fire, occurring unexpectedly, without intention and without any known cause, 
is “accidental”, so as to authorize recovery for resulting loss under fire insurance 
policy. 

The word “accidental” means in its popular and most common sense 

as unintended or unexpected event occurring without known or assignable 

cause. 

(For other cases, see Insurance, Dec. Dig. § 429.) 

6. COLLUSION. 

The accidental burning of insured dwelling, whether by one of insured’s children 
or some one else, did not affect insured’s right to recover on fire insurance policies 
for resulting loss, nor furnish any defense to insurer, in absence of fraudulent 
collusion by insured. 

(For other cases, see Insurance, Dec. Dig. § 429.) 

7. BURDEN OF PROOF. ' 

The burden of proving insured’s fraudulent collusion with one of her children 
or another in burning of insured dwelling house rested on defendant in action on 
fire insurance policies. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 

8 CONSTRUCTION. 

The terms and provisions of fire insurance policy must be construed most 
strictly against insurer. 

(For other cases, see Insurance, Dec. Dig. § 146[3]. 

9. INCENDIARISM. 

A fire insurance company, desiring benefit of exception of hazard of fire caused 
by willful or deliberate act of insured’s agent or representative, should expressly 
insert it in policy, if made with sanction of law. 

(For other cases, see Insurance, Dec. Dig. § 429. 

10. FRAUD. 

Generally, fraudulent acts of insured’s agent or third person, as in willfully 
or deliberately burning insured’s property, will not render fire policy void, even if 
incendiary be relative of insured, unless latter is implicated in fraud. 

(For other cases, see Insurance, Dec. Dig. § 429.) 

11. BARRATRY. 

The law of barratry, denying vessel owner right to recover on insurance policy 
for loss caused by master’s or captain’s fraudulent or willful conduct in breach of 
trust reposed in him, is inapplicable to loss of insured dwelling house by fire, caused 
by willful or deliberate acts of insured’s agent in control thereof, in absence of pro- 
vision excepting such hazard in fire policy. 


(For other cases, see Insurance, Dec. Dig. § 429.) 
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14. EVIDENCE. 
Evidence, in action on fire insurance policies for loss of dwelling house and 
furniture therein, held sufficient to sustain verdict for plaintiff. 


(For other cases, see Insurance, Dec. Dig. § 665[4].) 


Error to Circuit Court, Fairfax County; Walter T. McCarthy, Judge. 

Action by L. Louise Carpenter and another against the AZtna Insurance Com- 
pany on two fire insurance policies. Judgment for named plaintiff, and defendant 
brings error. 

Affirmed. 

Argued before Campbell, C. J., and Holt, Hudgins, Gregory, Browning, Eggles- 
ton, and Spratley, JJ. 

Alexander H. Sands, of Richmond for plaintiff in error. 

E. H. De Jarnette, Jr., and H. C. De Jarnette, both of Orange, for defendant in 
error. 

SPRATLEY, Justice. 

This action was instituted by L. Louise Carpenter to recover from the A®tna 
Insurance Company, a corporation, the sum of $1,500 for a loss by fire on property 
covered by two fire insurance policies issued by the latter corporation. One of the 
policies contained a clause providing that the loss or damage, if any, should be pay- 
able to Wilbur C. Hall, trustee, as his interest might appear, by reason of a lien 
against the said property secured by a deed of trust in the sum of $500. The trustee 
became a party plaintiff to this action. 

The case was twice submitted to a jury. The first trial resulted in a hung jury, 
and the second in a verdict for the plaintiff. 


The insurance company admitted liability in so far as the claim of the note- 
holder was concerned, and has satisfied his claim. It denied liability to the insured, 
L. Louise Carpenter, and filed several grounds of defense. It here abandons all 
grounds save that the fire which occasioned the loss was not accidental, but was 
caused either by or with the connivance of the insured, or was deliberately set by the 
agent of the insured for whose action the insured was responsible even though the 
agent was not so instructed. 


The trial judge refused to set aside the verdict of the jury, and, from the judg- 
ment entered in favor of the insured, the plaintiff in error appealed. 


Hereinafter we will refer to the plaintiff in error as the insurer or defendant, 
and to the defendant in error as the insured or the plaintiff, the respective positions 
they occupied in the trial court. 

[1] In view of the verdict of the jury and its affirmance by the trial court, under 
familiar principles, we must review the evidence in the light most favorable to the 
insured. : 

Louise Carpenter is a negro woman, who says she is about forty years of age. 
She owned a farm of about twenty acres in Orange county. Her husband died, 
leaving her with nine small children, whose ages at the time of the fire ranged trom 
three to seventeen years, the oldest being feeble-minded. On March 9, 1934, in 
order to improve the opportunity to secure work for herself and her children, she 
bought some land and a frame dwelling, the property in question here, in Fairfax 
county, close to the town of Herndon. As a part of the consideration for the pur- 
chase, she assumed a deed of trust thereon securing the payment of $500. She and 
her children then moved their residence to the new location. 

The former owner carried fire insurance on this property with the insurer here 
Louise Carpenter notified the local agent of the insured of her purchase, and, by 
writing, requested him to renew the former policy of fire insurance at its expira- 
tion, and stated her desire to have some insurance on her furniture. The insurance 
company issued to her two policies, one of these policies being for a coverage of 
$1,000 upon the frame dwelling ; $400 on a frame barn; and $50 each on a hen house 
and meat house. The policies extended from January 1, 1935, to the 3lst day of 
January, 1936. The second policy covered the household and personal effects in the 
sum of $500. 

On the 27th day of April, 1935, at about 1:45 o’clock in the morning, the dwelling 
and the household furniture therein contained were destroyed by fire. On the night 
of the fire, Louise Carpenter was away from home, having gone to the home of her 
brother-in-law, in Culpeper county, on a visit and to perform an errand. She left 
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Herndon about 3:30 p. m. on April 26, 1935. That night all of the children were at 
home, some sleeping downstairs and some upstairs. 


Hattie Carpenter, a daughter, then fifteen years of age, said she was awakened 
during the night by smoke, and found the house full of smoke with the fire advanced 
to the porch of the house; that she aroused the other children who were in bed, and 
she and her brother, Harry, got them out; that they were unable to save anything 
but a portion of their clothes, not even.all of them saving their shoes; that the fire 
was so advanced after it was discovered that they dared not go back into the house; 
and that the children, including Mary, her sister, had to dress out in the field with 
such clothes as they could grab in their rush from the house. 

Harry Carpenter, another child, says that when he was awakened he found 
smoke in the house and hall, and, together with the other children, got his clothes, 
went outdoors, and dressed out there; that one of the children, Clara, came near 
being burned, but he went in and brought her out; that he slept downstairs and, 
when Hattie came down giving the alarm, he was asleep, as well as his sister Mary, 
who slept on the same floor; and that the fire appeared to be between the walls and 
the back porch, and nearly half of the side of the house was burning from the inside. 

Louise Carpenter returned home to find the dwelling and its contents com- 
pletely destroyed, including personal clothing, beds, bed clothing, and all of her furni- 
ture. She had nothing of furniture and personal belongings left except some old and 
used belongings which had been stored in the second story of the barn, being that 
which she had removed from her former ‘and larger home in Orange county, and 
which, on account of the smaller new home, could not be placed therein. The value 
of this latter property was generally estimated at $50 or $75. 

While she still remained the owner of her former home in Orange county, it 
had been rented out. No provision had been made for her return thereto, and she 
and her children were compelled to live as best they could in the barn near the 
destroyed home. She remained there, doing her cooking outdoors, although the 
situation became intolerable, until she was able, with assistance, to find a better home. 

On her return April 27th from Culpeper county to her burned property, she met 
the fire chief of Herndon. She says he told her that she could not go into any of 
the buildings on the place, and that‘/he accused her of burning down the house, or 
having it burned in order to secure the insurance: that he said, “They will take you 
and put you in prison a long time before they try you, and you will get eighteen to 
twenty years in the penitentiary”; that after continuous threats of this nature and 
many questions and much talking by him and others, in order not to be separated 
from her children, and through the fear engendered by the threats she said, “I will 
give up the place rather than be taken from my children”; that thereupon the fire 
chief wrote out the following statement, which she signed: “I am willing to forfeit 
my insurance if it will keep me out of prison. This is of my free will and accord” ; 
and that they then arrested her, charged her with burning the house, and she was 
placed under $1,000 bond for her appearance in court. 

A few weeks before this fire another fire had been discovered in the house by 
her children while the mother was away. It was extinguished with small damage, 
and no claim made therefor. Louise says that, heing in doubt as to the fire, she 
made no report, hoping that some inquiry or development would disclose the source. 
While this action has been pending, the barn covered by the same insurance policy 
was burned after Louise and her family had removed from the premises. Loss in 
this latter instance is not involved in this proceeding. 

Proof of loss on account of the dwelling and furniture was made and filed, and 
the defendant refused payment. This action was brought, but delayed until after 
the trial of Louise Carpenter for arson. On her trial she was acquitted. 

There is no contention that the value of the property destroyed was less than 
the amount for which it was insured. Witnesses testified that the dwelling was 
worth around $1,600, and the furniture and personal property around $700. 

_ A number of witnesses testified to the general good reputation of the insured 
tor truth and honesty. 

There was evidence that Louise Carpenter had occasion to punish one of her 
sons for some violation of her rules, and the intimation is sought to be brought out 
in the record that the son might have sought revenge by burning the property. 
There is also a suggestion that her presence in the neighborhood was resented 
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by white persons residing there. Louise Carpenter does not attribute the fire to 
either source. 

For the defense, Mr. Sam Steiner, a deputy fire marshal, testified that on 
April 27th he went to Herndon to investigate the fire; that he interviewed Louise 
Carpenter and her daughter Mary Carpenter, separately; that he made no 
threats to Louise, and she signed the statement above referred to voluntarily; 
and he then directed a warrant to issue for her arrest. In his interview with 
Mary Carpenter, who was then about sixteen years of age, he secured a written 
statement. In this statement written out by one of the white persons present, 
Mary said that her little brother, Sammy, told her that the mother left word 
to save the children when the house was burned; she had heard her mother 
say that if she did not set it afire some one else would: that her mother planned 
the whole thing and was responsible for the fire; and that Sammy gave her a 
note in a sealed envelope, which said that after the house was set on fire, to 
call the fire department: and that this note was left in the house that burned 

Again, on the following day another statement, in writing, was secured 
from Mary Carpenter, which was written by one of the officers, and read to 
her and by her signed. In this statement she said her brother Sammy gave 
her a letter from her mother, which said “to save the children and to set the 
house afire at about 1:30 a. m., Saturday, April 27, 1935”: that her mother, about 
six weeks before, said that she had just as well burn the house down as for 
some one else to burn it down; that she set fire to some paper upstairs in a room 
and the children and herself went out of the house; that she and Harry went 
hack and rescued Clara, who had been left in the house: and that the statement 
was made of her own free will. Several witnesses, including the fire chief, 
the fire marshal, and a police officer, testified to hearing Mary’s declarations 
and witnessing her signature to the statements. Each said that no threats or 
inducements were made to procure same. 

At the time of offering the testimony with reference to the oral and written 
statements of Mary, Mary was available as a witness, but had not been called 
by either party as such. Except for the statements alleged to have been made 
by her, there was no other evidence of a conspiracy between Mary and her 
mother to burn the property. The oral and written statements made by Mary were 
secured out of the presence of the mother. 

Counsel for the plaintiff vigorously objected to the admission of such 
evidence, both as violating the rule of hearsay, and because there was no proof 
of a conspiracy. Cross-error has not been properly assigned. 

Mary Carpenter was subsequently called as a witness for the plaintiff. 
She vigorously and positively denied that her mother had éither told her, 
authorized her, directed her, or written her, in any manner, directly or indirectly, to 
burn the house, or consented that it should be done. She stated that she did not set 
fire to the house, and did not have any idea how the fire started. She said 
that she had made the oral and written statements to the contrary, at the 
request, direction, and suggestion of the investigators, and under threats and 
duress, and that such former statements, oral and written, were wholly false 
and untrue. 

{[2] The learned trial judge, in instruction No. 8, as hereinafter set out, 
undertook to instruct the jury as to the consideration which it should give to all 
statements made by Mary Carpenter out of the presence of her mother. If 
Mary had previously testified in favor of her mother, any other statements 
made by her, at other times, inconsistent with her testimony, might also have 
been introduced for the purpose of contradicting the witness. Virginia Code 
1936, § 6215. 

[3] The insurer argues that the finding of certain personal property in the 
loft of the barn, the observation that the children were found dressed outside 
of the house five or ten minutes after the fire, the intimation that colored 
persons were not desired as residents in that particular neighborhood, that a 
few weeks before there had been another fire in the same house, that the 
signing of the statement by Louise Carpenter that she was willing to forfeit 
her insurance if it would keep her out of prison, and finally that the contradic- 
tory statements of the witness, Mary, were circumstances definitely and con- 
clusively showing that the fire was of lasendlacy origin and was catherine and 
inspired by Louise for fraudulent purposes. 





Tor Ee ee OY sw wa oo = 


Fire] Etna Ins. Co. v. Carpenter 579 


Explanations are offered for all of the above circumstances and elements. 
Instead of a corroboration of the charge of conspiracy, there are denials sup- 
ported by positive evidence. The surrounding facts and circumstances given 
in the explanations readily sustain a conclusion favorable to the insured. ile 
the written statements of Mary affect her credibility, in view of her evidence 
before the trial court, and the verdict of the jury, the said statements cannot 
be relied upon as proving the contention of the insurer. 

(4] It is apparent that no property of any real value was saved, nor is there 
any evidence that an attempt was made to save the very essentials for a com- 
fortable living by the occupants of the house, nor a place in which to live. It 
is apparent that the little negro children had only a small quantity of clothes 
that they could call their own, and that their first interest was to save these, 
aud that five minutes afforded sufficient time for them to dress. The former 
fire occurred in the house during the absence of the mother, and its cause was 
never ascertained. The ignorant and helpless negro mother could have been 
easily impressed with the necessity to forfeit her insurance to avoid a prison 
term. ~The child Mary could easily have misunderstood the nature of the 
situation. The words of the second statement as to the specific time of “1:30 
a. m. Saturday morning, April 27, 1935,” and its variance from her first state- 
ment, imply assistance by stronger minds in making it. She made five or six 
statements about the fire, in all of which there is a variance. 

The evidence Mary gave before the jury was positively favorable to her 
nother’s claim. Her contradictory statements made before the trial supported 
the defendant only to the extent of proving her unreliability and untruthfulness. 
If it discredited her evidence as wholly unworthy of belief, we cannot accept 
any of it as sustaining the contention of the defendant. There is no_positive 
or persuasive circumstantial evidence that Louise Carpenter authorized, directed, 
or consented to the burning of her home. A fair view of all the evidence, and 
considering the net result to her, negatives any such conclusion. 

[5-7[ The defendant complains that the trial court erred in giving plaintiff's 
instructions Nos. 6 and 8, in the following language: 

“#6. The Court instructs the jury that even if they believe that Mary L. 
Carpenter burned the house accidentally or intentionally without the direction 
of L. Louise Carpenter, they must find against the Insurance Company on the 
issue as to whether or not L. Louise Carpenter is barred by the burning.” 

“#8. The Court instructs the jury that unless a conspiracy is proven they 
must ignore all statements made by Mary Carpenter out of the presence of 
L. Louise Carpenter, as she was not present when said statements were made, 
and could not cross-examine nor deny the truth of said statements, and that 
a conspiracy cannot be proven by the statements alone, of Mary L. Carpenter 
out of the presence of L. Louise Carpenter.” 

It insists that instruction No. 6 is erroneous because an accidental burning 
is not supported by the evidence, and that this instruction avoids the entire 
theory of the major defense, and voids the effect of other instructions granted 
at the request of the defendant. 

The word “accidental” is not easy to define in specific legal terms applicable 
to every case. It is broad in its scope, and has received many definitions by the 
courts and textbook writers. If we construe it in its popular and most com- 
mon meaning, it may be described as an unintended or unexpected event occur- 


ring without known or assignable cause. 1 C.J.Secundum, Accident, 425, Acci- 
dental, 448. 


There is no evidence that Mary Carpenter burned the house accidentally. 
However, under the definition we have just given, if it be true that the fire 
occurred unexpectedly, or without intention, and without any known cause, 
then its occurrence falls within the definition. It is unfortunate that the instruc- 
tion connects the accidental burning with an act of Mary. It will not be con- 
tested, however, that, if the house was accidentally burned, the owner could 
recover. Therefore, whether it was accidentally burned by Mary, by some 
one of the other children, or by some one else, such burning did not affect the 
right of the owner to recover, nor did it furnish any defense to the insurer, in 
the absence of fraudulent collusion by the mother. The burden of proving the 
fraud rested on the defendant. 

The second ground of this assignment involves the major defense theory of 
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the insured. This alleged error will be considered in connection with the refusal 
of the trial court to grant instruction E, which was in the following language: 

“The Court instructs the jury that if they believe from the evidence that L,. 
Louise Carpenter was not at home at the time of the fire but that she had left 
the building alleged to have been destroyed by fire in the care and control of 
her daughter, Mary Carpenter, and that the said Mary Carpenter deliberately 
set fire to the property burned, or any portion thereof, her action would pre- 
clude the said plaintiff, L. Louise Carpenter, from any right of recovery in this 
case, and the jury should find against the said L. Louise Carpenter, and this 
would be true even though the jury may believe from the evidence that the 
plaintiff, 1. Louise Carpenter, had given no instructions in respect to said fire 
and was not present when the same was ignited.” 

This instruction is based upon the theory that the incendiary act of the 
agent of the insured is imputed to the insured as a fraudulent loss, and that it is 
necessarily excepted from a fire policy, upon the principles of general policy 
and morals. 

The learned counsel for the defendant furnishes in his brief an able disserta- 
tion upon this question. He undertakes to apply the maritime rule of barratry, 
denying the owner of a vessel the right of recovery where’ the loss occurs by 
the fraudulent or willful conduct of the master or captain of the vessel in breach 
of the trust reposed in him, to insurance of property on land. He reviews the 
law of insurance, and a number of cases involving the application of the principle, 
and argues that the analogy to the burning of a house by an agent placed in 
control thereof by the owner is logically similar. He admits, however, that he 
has been able to find but a single case where has been considered the effect of 
the fraudulent or willful burning of the premises by an agent left in control, 
during the continuance of his agency. The case is that of Sternberg v. Mer- 
chants’ Fire Assurance Corporation, 6 F.Supp. 541, decided by the District Court 
for the Eastern District of Wisconsin. 

Much of the comparison of that case with the instant case is removed by the 
fact that in the Wisconsin case the fire was admittedly of incendiary origin, and 
there was no dispute as to the general agency of the son and the full representation 
of the father. In addition, the evidence rather conclusively showed that the fire was 
caused by the act of the son, who was arrested and convicted therefor. 

In the case before us not only is both agency and incendiarism positively denied, 
but there is no adequate proof of either. 

It is admitted the general rule is that the destruction of property by the agent 
of the insured does not preclude recovery by the insured, in the absence of fraud, 
connivance,. knowledge, or privity upon the part of the insured; but it is contended 
that a different situation is presented where an agent has been placed in control of 
the property, and, in the course of the performance of such duty, deliberately sets 
fire to it. 

Although counsel undertakes to differentiate the case of Hawkins v. Glens 
Falls Insurance Company, 115 W.Va. 618, 177 S.E. 442, decided December 4, 1934, 
he admits that the latter court takes an opposite view of his contention. 

In the West Virginia case there was some evidence of suspicious circumstances 
indicating that the son of the owner of the property, while a tenant on the prop- 
erty, had set the fire. The insurance company contended that the acts of the son 
were imputable to the father, and prevented a recovery by the latter, although 
he was not implicated, relying upon the Sternberg Case, supra. 

Judge Kenna, in an able opinion, criticized the Wisconsin case, and reviewed 
a number of other cases holding to the contrary thereof. He held that, in the effort 
to ascribe to an insured the responsibility for the tortious act of his servant, the 
conclusion in the case reviewed was reached upon a non sequitur of the major and 
minor premises therein, and that it did not follow that a criminal act done by an 
agent without the knowledge and authority of his principal, and without subsequent 
ratification, could be within the scope of the agent’s authority. An incendiary loss 
was declared to turn not upon the question of agency, but upon the fraudulent 
privity or consent of the owner. ; 

[8,9] The question is one of first impression in Virginia. Here the proot 
of loss was made upon a form furnished by the company, requiring no avowal 
from the insured that the fire had not occurred by reason of the willful or 
fraudulent act of her agent unknown to the principal. The policy was on the 
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Virginia standard form of fire insurance. It had been drawn and prepared by the 
defendant company, and, with all the experience of the years, it contained 
provisions satisfactory to the company, and permitted by regulatory bureaus 
of the government. In the provision relating to hazards not covered, or hazards 
increased, we do not find any mention of the hazard of a fire caused by the 
willful or deliberate act of the agent or representative of the insured. The 
custom and practice of not including this defense as an excepted hazard has 
been long accepted in common use and experience both by the insurer, and the 
insured, as indicated by the small number of reported cases dealing with the 
subject. 

Since the terms and provisions of the policy must be construed most 
strictly against the insurer, it would seem that, if it desires the benefit of this 
exception as a hazard not assumed, it should be included in an express exception, 
if made with the sanction of the law. 

[10] It seems to be the general rule that no fraudulent acts of an agent or 
of a third person, even though the incendiary be a relative, will void the policy 
unless the insured is implicated in the fraud. 14 R.C.L. p. 1223. 

It has been held that mere agency in the absence of proof of privity, 
consent, or ratification on the part of the insured will not defeat recovery, 
in the event that an agent is shown to have burned the property. Henderson v. 
Western Marine & Fire Insurance Company, 10 Rob., La. 164, 43 Am.Dec. 
176; Feibelman v. Manchester Fire Assurance Company, 108 Ala. 180, 19 
So. 540. 

{11] We are also unable to agree that, where an agent is placed in control 
of a house on land, the situation presents a perfect analogy to that of a vessel 
at sea in command of a master or captain. Not only the perils of the sea, 
but the vast difference in the amount of authority, coupled with the discretion 
to use same, given to the master of a vessel, makes a strong contrast. The 
master of a vessel not only may navigate the ship from place to place as circum- 
stances and conditions require, and not only may bind the owner of the vessel 
for supplies and repairs, but there is also conferred upon him a_ domination 
practically complete over the lives and persons of his crew and _ passengers. 
The scope of his powers and his agency are much extended beyond the scope 
of the authority of the ordinary custodian of property on land. 

Both because we do not think the facts in this case bring it within the 
principle sought to be applied by the defendant, and because we are unable to 
agree that, in the absence of provisions within the policy of fire insurance in 
question here, the same situation exists with regard to loss by fire of property on 
land as to vessels on the sea, we do not subscribe to the application of the law 
of barratry to this case 

The defendant contends that the same objections made to instruction No. 
6, in many particulars, apply to instruction No. 8, but does not point out the 
particulars. 


[12,13] Tt is true that instruction No. 8 is in conflict with instructions asked 
and given for the defendant. We find, under the circumstances of this case, 
no error in instruction No. 8 The fact that some of the instructions for the 
defendant are in conflict therewith is an error invited by the defendant, of 
which he cannot now complain. 


[14,15] The contract of insurance was proven, as well as the loss thereunder. 
The defendant, upon whom the burden of proof rested, failed to prove that 
the insured caused her house to be burned in order fraudulently to collect the 
insurance. The trial court was liberal, both in its ruling admitting evidence 
favorable to the defendant, and in the instructions given at its request. There 
was ample evidence introduced to sustain a recovery. The jury saw and 
heard all of the witnesses, and their attitude and demeanor while on the stand. 
The trial judge who presided over two trials of this case had the double 
opportunity of seeing and observing the witnesses. The verdict of the jury and 
the judgment of the trial court are entitled to great weight. 

We have discovered no error prejudicial to the defendant. The judgment 
of the trial court will be affirmed. 


Affirmed. 
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HANOVER FIRE INS. CO. v. DRAKE et al. 
Supreme Court of Virginia. April 28, 1938. 


196 Southeastern Reporter 664. 
1. PROOF OF LOSS. 
While filing of proof of loss is ordinarily prerequisite to recovery on fire 
insurance policy, such requirement may be waived by insurer either expressly or 
by its duly authorized agent’s conduct. 


(For other cases, see Insurance, Dec. Dig. §§ 557, 558[2].) 
2. SETTLEMENT. 


A fire insurance company, entering into negotiations with insured for 
settlement of loss after notice thereof, waives right to demand formal proof of 
loss provided for by policy, though negotiations fail because of inability to 
agree on amount of loss. 

(For other cases, see Insurance, Dec. Dig. § 561.) 

3. WAIVER. 

A fire insurance company waived filing of formal proof of loss, where 
adjuster, appointed by it, obtained itemized statement of articles damaged or 
destroyed by fire, with cost and sound value of and estimated damage to each 
from insured immediately after fire, made independent investigation, and offered 
to pay insured an amount which he refused to accept, and company then under- 
took to appraise loss through its own appraiser, all within time fixed by policy 
for filing such proof, though negotiations for settlement and efforts to appraise 
property were unsuccessful. 

(For other cases, see Insurance, Dec. Dig. § 561.) 

4. APPRAISAL. 

A clause in insurance policy, providing for arbitration or appraisement of 
loss or damage as condition precedent to suit thereon, may generally be waived 
by insurer either expressly or by implication from insurer’s or its authorized 
agent’s acts, omissions, or conduct. 

(For other cases, see Insurance, Dec. Dig. § 612[3].) 

5. APPRAISAL. 

Failure of arbitration of insured’s loss or damage through fault of insurer or 
its arbitrator or appraiser abrogates arbitration provision in insurance policy 
and absolves insured from compliance therewith before bringing suit on policy, 
if free from fault. 

(For other cases, see Insurance, Dec. Dig. § 575, 612[3].) 

6. APPRAISAL. 

Insured, entering into agreement for appraisal of loss, which fails without 
her fault, is not required to enter into second appraisal agreement as condition 
precedent to recovery on fire insurance policy. 

(For other cases, see Insurance, Dec. Dig. § 612[3].) 

7. APPRAISAL. 

\Where evidence in action on fire insurance policy conclusively showed that 
appraisers’ failure to file completed appraisal of loss and damage was due 
entirely to fault of insurer’s appraiser in refusing to .proceed because lx 
thought other appraisers’ figures were excessive, insurer was estopped to interpose 
defense that suit could not be maintained because of failure to file such appraisal 
and award. 

(For other cases, see Insurance, Dec. Dig. § 612[3].) 

Appeal from Circuit Court of City of Portsmouth; B, D. White, Judge. 

Action at law by Margaret C. Drake and another against the Hanover Fire 
Insurance Company on a fire insurance policy. Judgment for plaintiffs, and 
defendant appeals. 

Affirmed. 

Argued before Holt, Hudgins, Browning, Eggleston, and Spratley, JJ. 

Tazewell Taylor, Jr., of Norfolk, for plaintiff in error. 

James G. Martin & Son, of Norfclk, for defendants in error. 

EGGLESTON, Justice. 

Margaret C. Drake and H. T. Drake, sometimes hereinafter called the 
plaintiffs, brought this action at law against the Hanover Fire Insurance Company, 
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hereinafter called the Insurance Company, to recover under a fire insurance 
policy the loss of and damage to certain of her household furniture and personal 
effects, resulting from a fire which occurred at the residence of the plaintiffs 
in Portsmouth. 

The declaration contained two counts. The first alleged that the plaintiffs 
were entitled to recover under the terms of the policy the damage to or loss of 
their property, amounting to $2,493.38. The second count alleged that the 
plaintiffs were entitled to recover the same sum by virtue of an appraisal and 
award made pursuant to the terms of the policy, and fixing the loss and damage 
at that amount. 

By separate special pleas the Insurance Company asserted the defenses, 
(1) that the plaintiffs had failed to file the required proof of loss, which was 
a condition precedent to the right to recover under- the policy; and (2) that there 
had been no valid appraisal and award in accordance with the terms of the 
policy, and that this likewise precluded a recovery on the contract. 

To these defenses the plaintiff replied that the required proof of loss and 
appraisal had been waived by the Insurance Company. 

After issue had béen joined on these pleadings, there was a trial by a jury 
which found a verdict in favor of the plaintiffs in the sum of $1,821.71. On 
this verdict the trial court entered the judgment which is here for review. 

There is considerable conflict in the evidence. But in the light of the jury’s 
verdict in favor of the plaintiffs, and its approval by the trial court, the ascertained 
facts are as follows: 

On September 1, 1936, while the plaintiffs were visiting at the seashore, their 
residence in Portsmouth was badly damaged and a large part of their household 
furniture and personal effects, covered by the policy in question, were damaged 
or destroyed. On the morning after the fire the Insurance Company referred the 
adjustment of the loss and damage to W. H. Davidson, manager of the Norfolk 
office of the Fire Company’s Adjustment Bureau, Inc., who promptly called upon 
H. T. Drake. In response to Drake’s inquiry as to what procedure should be 
followed by him, Davidson replied that Drake should prepare an itemized list of 
the furniture, household goods, clothing, etc., which he claimed had been destroyed 
or damaged by the fire. Drake readily agreed to furnish this as soon as he and 
Mrs. Drake could make up the list. 

A day or two later Drake telephoned Davidson that the list had been 
completed. Davidson went to Dirake’s store in Portsmouth and examined the list, 
which contained the items of the property, the cost, the sound value, and the loss 
claimed with reference to each item. Drake said, “Here’s the list; I don’t know 
if this is what you want or all you want; look at it and see.” After examining 
the list Davidson took it, saying, “This is exactly what I want; get your hat; 
we'll go check it.” Davidson and Drake then visited the scene of the fire and 
checked some of the damaged items. They then parted after Davidson had advised 
Drake that he (Davidson) would return in a day of two and give him (Drake) - 
an adjustment on the damage. 

Several days later Davidson returned and offered to settle the entire loss 
and damage at approximately $1,250. This amount Drake refused to accept on the 
ground that it was entirely too low. Davidson refused to increase his offer and 
told Drake that an appraisal of the loss and damage, in the manner required by 
the policy, would be necessary. Dirake agreed to this and promptly selected S. J. 
Hayes, a clothing salesman in Portsmouth, as the appraiser on behalf of Mrs. 
Drake and himself. Davidson, on behalf of the Insurance Company, selected B. 
J. ‘Willis, the operator of a furniture store in Norfolk. Later these appraisers 
selected W. C. Hughes as an umpire. An appraisal agreement was prepared by 
Davidson and signed in duplicate by all the parties in interest. One copy was 
delivered by Davidson to Drake, and the other copy to Willis. 

The two appraisers and the umpire then proceeded to the scene of the fire. 
After appraising a few articles, differences arose between the two appraisers, making 
it necessary that they call upon the umpire for his opinion. Almost immediately 
it became evident that the figures placed on the various articles by the umpire 
were greatly in excess of the amounts which Willis thought right. After several 
times expressing his dissatisfaction with the umpire’s decisions, Willis said to the 
other appraiser and the umpire, “Well, gentlemen, I’m quitting; you're all working 
together ; it’s entirely up to vou gentlemen to do what vou please; I’m quitting.” 
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However, at the urgent insistence of the appraiser and umpire, Willis continued 
until they came to appraise a wall case or china closet. Here, again, the umpire 
placed upon the article a value which Willis thought was excessive. Whereupon 
Willis said, “I’m quitting for good.” Again, the umpire and the appraiser urged 
Willis to continue, and the appraisers then undertook to agree upon the damage 
to the clothing. Finally Willis announced that he would not agree to more than 
$700 for the clothing, and the same amount for the other articles, making a total 
of $1,400, saying, “If you don’t accept $1,400, I’m through.” This figure the other 
appraiser and the umpire declined to accept. 

The parties then left the premises. Willis returned to Norfolk and declined 
to take any further part in the appraisal. Subsequently Hayes, the other appraiser, 
and Hughes, the umpire, returned to the scene and finally agreed on the sum of 
$2,493.38 as the total amount of the loss and damage. After inserting this as the 
amount of their award, the form was signed by Hayes as one of the appraisers 
and Hughes as the umpire, and delivered to Drake. 

Drake called at Willis’ office and told him the result arrived at by the other 
appraiser and umpire, and requested that Willis give him the duplicate copy 
of the appraisal agreement in order that he might file both copies with Davidson. 
This Willis declined to do. Whereupon Drake telephoned to Davidson this state 
of affairs: That he had one copy of the award signed by Hayes and Hughes, fixing 
the damage at $2493.38; that Willis had refused to sign this copy and had declined 
to give him (Drake) the other copy. Drake then offered to file the signed copy 
with Davidson, who declined to accept it, saying that another appraisal would be 
necessary. Davidson also refused to pay the amount arrived at by Hayes and 
Hughes, and.Drake refused to agree to another appraisal. 

Thereupon Drake, on behalf of his wife and himself, telegraphed the Insurance 
Company saying that Willis, its appraiser, had refused to co-operate in the 
appraisal, that Davidson claimed that the matter was “out of his hands,” and 
threatening suit unless the matter be settled promptly. To this telegram the Insur- 
ance Company curtly replied that the matter was in the hands of the adjuster. 

Shortly thereafter, more than sixty days having elapsed since the date of the 
fire, the present suit was instituted. 

Considerable testimony was taken as to the loss of and damage to the various 
articles covered by the policy. The evidence on behalf of the plaintiffs showed 
that the total loss and damage amounted to the sum sued for, namely $2,493.38, 
while the evidence on behalf of the Insurance Company was to the effect that the 
various articles were not damaged to this extent, and that the total loss and 
damage did not exceed $1,500. The jury fixed the amount at $1,821.71, which is 
amply supported by the evidence. ; 

The jury was instructed that the filing of a proof of loss and the filing of an 
award arrived at in the manner prescribed in the policy were essential to the 
plaintiffs’ recovery under the policy, unless these requisites had been waived by 
the Insurance Company. 

The first contention of the Insurance Company is that there is no evidence that 
the formal proof of loss required by the policy was waived. 

[1] While it is true that the filing of a proof of loss is ordinarily treated S 
a prerequisite to the insured’s right to recover under the policy, it is universally 
held that such a requirement may be waived by the insurance company, either 
expressly or by the conduct of its duly authorized agent. 

[2] It is well settled that if a fire insurance company, after notice of a loss, 
enters into negotiations with the insured looking to a settlement, and the nego- 
tiations fail because of inability to agree on the amount of the loss, the insurer 
thereby waives the right to demand the formal proof of loss stipulated for in the 
policy. See 14 R.C.L., pp. 1347, 1348, § 519: 26 C.J., p. 403, § 517; Ann.Cas.1916A, 
p. 594, note; Concordia Insurance Co. v. School District, 282 U.S. 545, 548, 51 
S.Ct. 275. 75 L.Ed. 528: Niagara Fire Insurance Co. v. Raleigh Hardware Co., 
4 Cir., 62 F.2d 705, 707. 

Furthermore, in 14 R.C.L., p. 1349, § 521, the author says: “A distinct recogni- 
tion of liability by the insurer, as by an offer to pay all or a part of the loss, 
amounts to a waiver of formal notice and proof of loss or of defects therein.” 
This proposition is supported by numerous authorities. Among others see, Provi- 
dence Washington Ins. Co. v. ‘Wolf, 168 Ind. 690, 698, 80 N.E. 26, 120 Am.St.Rep. 
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395; Concordia Insurance Co. vy. School District, supra; United States Fire Insur- 
ance Co. v. Smith, 231 Ala. 169, 164 So. 70, 103 A.L.R. 1468; St. Paul Fire & 
Marine Insurance Co. v. Pipkin, Tex.Civ.App., 207 S.W. 360, 363; Ann.Cas.1916A, 
395, note: 26 C.J. p. 406, § 521; Couch Cyclopedia of Insurance Law, vol. 7, p. 5571, 
§ 1578. 

In the instant case the Insurance Company does not deny liability on the policy. 
Indeed, it recognizes its obligation to pay the plaintiffs the amount of loss and 
damage actually suffered by them, and the parties differ only as to what amount 
should be paid. 


[3] The undisputed evidence is that immediately after the fire the adjuster 
appointed by the Insurance Company called upon Drake and obtained from him 
an itemized statement of all the articles claimed to have been damaged or 
destroyed, with the cost and sound value of each article, and the estimated damage 
to each. Drake gave the representative of the Insurance Company all of the 
knowledge which he had pertaining to the cause and origin of the fire. There is 
no claim that any of these statements were untrue or misleading. 


With this information in hand the adjuster made an independent investigation 
of the matter, arrived at what he thought was the proper amount due to the 
plaintiffs, and offered to pay them the sum of $1,250. This amount Drake refused 
to accept, insisting that he and Mrs. Drake were entitled to be paid much more 
than this. 


The Insurance Company then, through its own appraiser, undertook to appraise 
the loss and damage. While the negotiations for a settlement and the efforts to 
appraise the property were unsuccessful, yet. in the meantime, the Insurance Com- 
pany had through its investigation, and through its dealings with the plaintiffs, 
secured all of the information which the formal proofs of loss were designed to 
furnish. It will be remembered that Davidson, the adjuster, had told Drake that 
the itemized list which the latter had furnished was exactly what he wanted and 
all that he desired. All of this occurred within the time fixed by the policy for 
filing a formal proof of loss. 


Under these circumstances we are of opinion that the Insurance Company 
clearly waived the filing of the formal proof of loss stipulated in the policy. 

Nor do we find any merit in the claim of the Insurance Company that this suit 
cannot be maintained for the reason that there has been no valid appraisal and 
award in accordance with the terms of the policy. 


The policy here involved is the standard fire insurance policy. It contains a 
stipulation that in case the insured and the company shall fail to agree as to the 
amount of loss or damage, then such loss or damage shall be determined and fixed 
by an appraisal to be filed with the company. 

The policy further provides: “The amount of loss or damage for which this 
Company may be liable shall be payable sixty days after proof of loss, as herein 
provided, is received by this Company and ascertainment of the loss or damage 
is made either by agreement between the insured and this Company expressed 
in writing or by the filing of this Company of an award as herein provided. 

“No suit or action on this policy, for the recovery of any claim, shall be 
sustainable in any court of law or equity unless all the requirements of this policy 
shall have been complied with, nor unless commenced within twelve months next 
after the fire.” 

This court held in North British & Mercantile Insurance Co. v. Robinett & 
Green, 112 Va. 754, 72 S.E. 668, that the award is a necessary element of the plain- 
tiff’s cause of action, if demanded at a time when the company has a right to 
demand it, and it can be made. 

And it was further held that under the particular facts of that case the insur- 
ance company had not waived the filing of the award. 
seA2'¢ os as = . said in Couch Cyclopedia of Insurance Law, vol. 7, pp. 5641, 
9642, 3, “A clause in an insurance policy, providing for an arbitration or 
appraisement of loss or damage as a condition precedent to suit by the policy-holder 
to recover insurance, is inserted wholly for the protection of the insurer, and, 
consequently, may, as a general rule, be waived by it. * * * Nor need such 
waivers be expressed in terms; they may be implied from the acts, omissions, or 
conduct of the insurer or its authorized agents. * * * ” 
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See, also, 14 R.C.L., p. 1357, § 528; 47 L.R.A.N.S., p. 425, note, citing 
numerous cases, 

[5] In an annotation in 94 A.L.R. 499, 506, the author states that “it is well 
settled that the failure of arbitration through the fault of the insurer, or its arbi- 
trator or appraiser, abrogates the provision for arbitration, and the insured, if 
free from fault in the matter, is absolved from compliance with such provision, and 
may bring suit on the policy without an award.” The text is supported by numerous 
decisions. 

[6] In Norwich Union Fire Ins. Soc., Ltd. v. Cohn, 10 Cir., 68 F.2d 42, 43, 
94 A.L.R. 494, certiorari denied 291 U.S. 665, 54 S.Ct. 440, 78 L.Ed. 1056, it was 
held that, where the insured had entered into an agreement for an appraisal of 
loss and the appraisal failed without her fault, she was not required to enter 
into a second appraisal agreement as a condition precedent to recovery on the 
policy. 

[7] These principles clearly apply to the instant case. The jury was justified 
under the evidence in finding that the failure to complete the appraisal was due 
to no fault of the plaintiffs. Indeed, the evidence is undisputed that the failure 
to complete the appraisal was due to the fact that Willis, the appraiser for the 
Insurance Company, refused to proceed, because he thought that the figures arrived 
at by the other appraiser and the umpire were excessive. 

Since the evidence conclusively shows that the failure to file a completed 
appraisal and award was due entirely to the fault of the representative of the 
Insurance Company, the latter is estopped to interpose the defense that this suit 
cannot be maintained because such appraisal and award have not been filed. By 
the conduct of its representative the Insurance Company has waived such appraisal 
and award. 

On the whole we find no error in the proceedings complained of, and the 
judgment is affirmed. 
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WESTCHESTER FIRE INS. CO. OF NEW YORK v. PENNSYLVANIA 
R. CO. No. 232. 
Circuit Court of Appeals, Second Circuit. April 18, 1938. 
96 Federal Reporter (2d) 133. 
1. PROXIMATE CAUSE. 

Evidence that tug negligently caused barge to leak, that tug owner delivered 
barge to barge owner’s dock approximately 9 hours later, that barge requested 
no pumping assistance from tug, that barge owner, 12 hours later, supplied addi- 
tional pump which, with regular pump, was only just enough to hold leak, and 
that barge sank 23 hours later when pump stopped Souanes magneto became fouled 
with oil, did not authorize recovery for cargo damage by barge owner’s insurer 
from tug owner, on ground that barge owner’s neglience was “proximate cause” 
of sinking. 

(For other cases, see Insurance, Dec. Dig. § 606[3].) 

3. PROXIMATE CAUSE. 

Where barge owner could not have recovered from tug owner for cargo dam- 
age sustained when barge sank after tug negligently caused it to leak, because 
barge owner’s subsequent negligence was proximate cause of sinking of barge, barge 
owner’s insurer could not recover from tug owner, since insurer stood in shoes of 
barge owner. 

(For other cases, see Insurance, Dec. Dig. § 606[3].) 


Appeal from the District Court of the United States for the Eastern District 
of New York. 

Libel in personam by the Westchester Fire Insurance Company of New York, 
the insurer of a cargo of coal, against the Pennsylvania Railroad Company, for 
damages caused by the sinking of a barge on which the coal was laden. From 
an interlocutory decree for libelant, respondent appeals. 

Reversed. 

Burlingham, Veeder, Clark & Hupper, of New York City (Chauncey I. Clark 
and Frederic Conger, both of New York City, of counsel), for appellant. 

Thomas A. McDonald, of New York City, for appellee. 

Before L. Hand, Swan, and Augustus N. Hand, Circuit Judges. 

Swan, Circuit Judge. 5; 

This is an appeal from an interlocutory decree holding the Pennsylvania 
Railroad Company liable for cargo damage resulting from the sinking of a barge 
laden with coal. Libelant is an underwriter asserting by subrogation the rights of 
the insured owner of the coal. o 

‘We must accept the District Court’s finding that negligence of a Pennsylvania 
tug so damaged the coal barge Anthony as to cause her to leak. The bargee 
gave positive testimony to this effect and the trial judge believed it. But the 
collision which damaged the barge did not directly damage the cargo. Damage 
to the cargo resulted from the subsequent sinking of the barge, and this occurred 
many hours after she was delivered to Byrd Coal Company, which owned the barge 
as well as her cargo. The appellant contends that the owner, with full knowledge 
of the Anthony’s leaking condition, failed to take proper steps to keep her afloat, 
and that this negligence, rather than the prior negligence of the tug, was the 
proximate cause of the damage to the coal. This is the issue upon which the appeal 
must turn. 

The damage to the Anthony occurred about 9:15 on Sunday morning, January 
28, 1934, while she was lying with other loaded barges at a stakehoat off Ellis 
Island. It caused her to leak hadly, and her gasolene pump was immediately 
started and kept running continuously thereafter for about forty-two hours. On 
Sunday afternoon a Pennsylvania tug, other than the one which had damaged 
the Anthony, towed her from the stakeboat to her destination at Calyer street, 
Brooklyn, placing her within six, feet of another coal boat which lay alongside the 
Byrd Company’s dock. Ice prevented putting the Anthony closer to the dock, 
and no complaint is made of the place where the tug left her. She was left about 
6 or 7 p. m., Sunday, and there she remained until she sank on Tuesday morning 
thirty-five hours later. Although the barge’s pump was unable to hold the leak 
and she was continually settling !ower in the water, the bargee asked no assistance 
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from the tug. Upon arrival at Calyer street he reported her condition to her owner, 
and early Monday morning, about 7 or 8 o’clock, an additional pump was put on 
board. The two pumps together just held the leak. They were both kept in 
constant operation until about 3 a. m. Tuesday morning when the bargee heard 
the Anthony’s pump come to a stop. Investigation showed that constant operation 
since 9:15 Sunday morning had caused the magneto to become fouled with oil, 
stopping the engine. After working over it for about an hour and a half, the 
bargee got the pump running again, but in the meantime the water had gained so 
much that the two pumps could no longer keep the barge afloat. Shortly thereafter 
the Anthony sank. Her own pump was still running when she went down; the 
additional pump was taken off just before. 


[1] On this state of facts we think the sinking of the barge must be ascribed 
to the failure of the owner to take proper precautions for her safety after learn- 
ing of her leaking condition. During some thirty-five hours’ intervening between 
delivery at the owner’s dock and the sinking of the barge, all that was done to 
protect her was to put on an additional pemp which with the barge’s own pump, 
was only just enough to hold the leak, if both continued to operate. Nor was 
the additional pump supplied until twelve hours after arrival. During those twelve 
hours the Anthony continued to settle deeper. The bargee testified as follows: 

“QO. When you got to the wharf you were pretty low in the water. A. Yes. 
I was going down continually after I was damaged. The longer I would see that 
they did nothing for us, the deeper I was getting in the water, whereas when | 
first got damaged the hole wasn’t so bad then, but it kept getting worse, more water 
coming in all the time.” 

[2, 3] Nevertheless, the bargee did not ask the tug which left him at. the 
wharf to pump out the barge; nor did the owner do anything on Monday to lighten 
the cargo or syphon out any of the water. The bargee testified that the barge 
could not have been reached by a tug on Monday because of the ice. But there 
is nothing to indicate that the owner could not have supplied a larger pump or a 
greater number of pumps so as to gain on the leak; the barge had four syphon 
boxes. However, the owner was content to try to keep conditions as they were, 
with no margin of safety provided in case either pump should fail, as later 
happened. Nor was the failure of the barge’s pump a contingericy not reasonably 
to be foreseen. As the bargee explained, when a pump runs continuously it heats 
up and the brushes get fouled with oil so that the magneto has to be cleaned. 
Since such a breakdown as occurred was not unlikely, the owner should at 
least have supplied a pump or pumps which would do more than just hold the leak. 
Its failure to do so, or otherwise to protect its leaking barge, was a fault which 
relieves the appellant from liability for damage to the coal. Although both the 
initial fault of the tug and the subsequent fault of the barge-owner contribute to 
the result, the later fault is regarded as the proximate cause of the sinking; hence 
a libelant, who has full knowledge of the consequences of a respondent’s fault 
and thereafter neglects to take reasonable precautions to avoid them, must bear 
his own loss. Sinram v. Pennsylvania R. Co., 2 Cir., 61 F.2d 767; The J. G. Rose, 
2 Cir., 9 F.2d 917; Eclipse Lighterage & Transportation Co. v. Cornell Steamboat 
Co., 2 Cir., 242 F. 927. Under these principles the Byrd Coal Company could not 


have recovered from the appellant for damage to the coal; its underwriter stands 
in its shoes. 


The decree is reversed. 
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INLAND MARINE 


GARDNER v. QUEEN INS. CO. OF AMERICA. No. 19057. 
Kansas City Court of Appeals. Missouri. March 7, 1938. 
Rehearing Denied April 4, 1938. 
115 Southwestern Reporter (2d) 4. 
1. RECEIPT. 

Where indemnity policy covered garments received by insured from customers 
for storage, for which insured issued a receipt agreeing therein to insure garments 
and for “which he has issued a certification of insurance on form approved” 
by insurer, receipts issued by insured to customers saying that in event of “loss 
or damage” insured reserved right to pay for garments at “declared valuation” 
or repair the article and that insured “shall be liable” for no more than amount 
stated in receipt complied with policy, rendering insurer liable for value of 
garments stolen as against contention that policy covered only garments for 
which insured issued receipt under which he agreed to insure them, since 
phrase “loss or damage” covers loss or damage due to any cause. 

(For other cases, see Insurance, Dec. Dig. § 434.) 

2. RECEIPT. 

Where indemnity policy covered garments received by insured from customers 
for storage, for which insured issued a receipt agreeing therein to insure garments 
and for “which he has issued a certification of insurance on form approved” by 
insurer, insurer which with full knowledge of provisions of receipts issued policy, 
retained the premiums, and did not prior to loss of garments claim that policy 
covered nothing was estopped to claim that receipts were not on form approved 
by insurer. 

(For other cases, see Insurance, Dec. Dig. § 389[1].) 

4. PENALTY. 

In action on indemnity policy, whether insurer’s refusal to settle the loss was 
vexatious so as to entitle insured to penalties and attorney’s fees was for jury 
under evidence disclosing that insurer had no reason to believe that there was 
no liability and that insurer allegedly did not deny liability prior to the beginning 
of the action. Mo.St.Ann. § 5929, p. 4515. 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 

5. PENALTY. 

An instruction which allowed jury to award penalties and attorney’s fees 
upon finding that insurer “vexatiously, that is, without reasonable cause” refused 
to pay loss under indemnity policy was proper, word “vexatious” meaning without 
reasonable or probable cause or excuse. Mo.St.Ann. § 5929, p. 4515. 

(For other cases, see Insurance, Dec. Dig. § 669[1].) 

Appeal from Circuit Court, Jackson County; Darius Brown, Judge. 

“Not to be published in State Reports.” 

\ction by Joseph Gardner, doing business as Gardner Furrier, against the 
Queen Insurance Company of America on an indemnity policy to recover value 
of stolen garments. From a judgment for plaintiff, defendant appeals. 

Affirmed. 

Borders, Borders & Warrick, of Kansas City, for appellant. 

James P. Aylward, George V. Aylward, and Terence M. O’Brien, all of 
Kansas City, for respondent. 

CAMPBELL, Commissioner. 


The plaintiff, a furrier, in carrying on his business in Kansas City, Mo., 
accepted from his customers for storage furs and garments trimmed with fur. 
His place of business was burglarized in the nighttime of December 28-29, 1935, 
and furs and garments trimmed with fur, which he had accepted for storage, 
were stolen. Thereafter, this suit was brought upon a contract of insurance 
issued by the defendant to the plaintiff on December 16, 1935, to recover the 
value of the stolen garments, penalties for vexatious refusal to pay the loss, 
and for attorneys’ fees. The trial to a jury resulted in a verdict and judgment 
for the plaintiff for $880 damages, $88 for vexatious delay, and $150 attorneys’ 
fees. The defendant has appealed. 

The defendant at the close of the evidence requested the court to direct 
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verdict in its favor. The request was refused. Whether that ruling was or 
was not proper is the main question for determination on this appeal. 

The policy provided as follows: 

“This policy covers all kinds of furs, * * * being the property of customers, 
accepted by the Assured for storage, * * * and for which the Assured has issued 
a receipt under which the Assured agrees to insure the property. * * * 

This policy is extended to cover during transportation or otherwise such 
furs or garments trimmed with fur, the property of customers, for which the 
Assured has issued a certification of insurance, on form approved by this 
Company. * * *” 

For each of the garments received by plaintiff, he gave a receipt to the 
customer on which the name of the owner and the value of the garment were 
stated, and in each of which it was recited: 

“In Consideration of the payment of storage charges, the Gardner Fur Co., 
agrees to protect said articles from loss or damage by moths. In case of 
loss or damage the Company reserves the right to pay for any of the articles 
at the declared valuation set opposite the enumerated article or repair or replace 
any such articles, and shall be Liable Only to the Extent of the Valuation So 
Specified in This Receipt. * * *” 

There is no controversy concerning the amount of the loss, nor is it claimed 
the loss was through the procurement or the negligence of the plaintiff. 

The evidence shows that during the negotiations which resulted in the 
issuance of the policy the defendant’s state agent, Wintrol, went to plaintiff's 
place of business and obtained a copy of plaintiff’s “receipt forms” which was 
the same as the form above quoted; that when a policy, such as the one here 
involved, is sought, the insured must furnish to the insurer “a copy of the form 
of receipt he (insured) gives to his customers.” 

Plaintiff testified that defendant’s adjuster, Miner, called on him on December 
30, 1935, and requested that he obtain from his customers information as to the 
value of the stolen garments, when they were hought, and a full description 
thereof; that he obtained the information and gave it to Miner; and _ that 
Miner told him “to go ahead and make settlements with the customers; that 
he would have the money in a very short time.” The plaintiff also said that 
defendant did not deny liability at any time, merely failed to pay the loss, and 
that he finally brought this suit after “he got tired of waiting.” 

The defendant, through its representative, Wintrol, on January 3, 1936, for 
the first time, advised plaintiff that the receipts issued by him “do not comply 
with the terms and conditions” of the policy and suggested that he print new 
receipts containing an agreement to insure or “stamp” on his receipts an agree- 
ment to effect insurance against loss or damage by fire, burglary, or theft. 

Miner, for the defendant, testified that he called on plaintiff on December 
30, inquired concerning the circumstances of the loss, investigated the policy 
conditions, but did not agree to pay the loss; that later, at a time not disclosed, 
he told insured his claim was denied, but gave no reason for the denial, and that 
he did not request insured to get any information from customers. 

The policy was canceled April 6, 1936, and the defendant retained $13.34 
of the $50 premium paid at the time the policy was issued. 

In contending the case should not have been submitted to the jury, the 
defendant says the policy covered only the furs for which defendant had issued 
receipts under which he agreed to insure the property, and that the receipts did 
not insure the property of plaintiff’s customers. 

[1] The policy says in plain words that it covers furs and garments trimmed 
with fur, the property of customers received bv plaintiff, and for which he 
has issued a receipt agreeing therein to insure such property; and in equally 
plain words the policy says it covers the property of plaintiff’s customers for 
“which he has issued a certification of insurance on form approved” hy the 
defendant. 


The receipts issued by plaintiff to his customers say that in event of “loss 
or damage” plaintiff reserves the right to pay for the article at the “declared 
valuation” or repair the article, and that he shall be liable for no more than 
the amount stated on the receipt. The receipt does not purport to limit plaintiff's 
responsibility for loss or damage due to his negligence; on the contrary, the 
phrase “loss or damage,” is a general one not limited by anv specific provision 
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and, therefore, covers loss or damage due to any cause. Commercial Electrical 
Supply Co. v. Missouri Commission Co., 166 Mo.App. 332, 148 S.W. 995. 

In none of the authorities cited by defendant was a receipt, such as the one 
here involved, considered or discussed. 

[2] There is another reason supporting the action of the court in refusing 
to take the case from the jury. Defendant with full knowledge of the provisions 
of the receipts issued the policy, collected and retained a premium, and did not, 
prior to the loss, suggest or claim that the policy covered nothing. 

Thus the defendant placed its own construction on the receipts, and by its 
acts said plaintiff had issued “on form approved” by it. On the plainest principle 
of estoppel the defendant may not, on the facts herein stated, now claim there 
was no coverage. Lux v. Milwaukee Mechanics’ Ins. Co., Mo.App., 30 S.W.2d 
1090; Block v. Fidelity & Guaranty Co., 316 Mo. 278, 290 S.W. 429, 441. 

(3] The defendant criticizes plaintiff’s instructions Nos. 1, 2, and 3. These 
instructions submitted the case to the jury as one of fact. 

In the trial the parties agreed that the amount of the receipts was $880. 
The plaintiff, as a matter of law, was entitled to a verdict and judgment for 
that sum. Therefore, erroneous instructions, if any, on the part of the plaintiff, 
would not cause reversal. Aloe v. Fidelity Mutual Life Ass’n, 164 Mo. 675, 700, 
55 S.W. 993. 

[4] Plaintiff’s instruction No. 4, which allowed recovery of penalties and 
attorneys’ fees, is criticized on two grounds, namely, that there was no evidence 
upon which to base it: and that it improperly defined the word “vexatious.” 

The facts, as stated, show defendant had no reason to believe there was no 
liability. According to plaintiff, defendant at no time prior to the beginning 
of this action denied liability. According to the defendant, it denied liability 
at some time prior to the commencement of the suit, but stated no reason for 
such denial. 

On these facts, it was for the jury to say whether or not the refusal of the 
defendant to settle the loss was vexatious. Lux Case, supra; Reed v. Prudential 
Ins. Co., 229 Mo.App. 90, 73 S.W.2d 1027. 

[5] Instruction 4 allowed the jury to award penalties and attorneys’ fees 
upon finding that the defendant “vexatiously, that is, without reasonable cause,” 
refused to pay the loss. 

In the Block Case, the Supreme Court defined the word vexatious as meaning 
“without reasonable, or probable, cause or excuse.” The instruction substantially 
followed the language of the statute, Mo.St.Ann. § 5929, p. 4515, and was, 
therefore, proper. Weintraub v. Abraham Lincoln Life Insurance Company, 
Mo.App., 99 S.W.2d 160, 165. 

[6] Defendant complains of the action of the court in refusing its requested 
instructions H and I. Instruction H said that if plaintiff on January 16, 1936, 
intentionally reported to the defendant that “the gross receipts or values 
from the period of December 16, 1935. to January 1, 1936, to be declared under 
the policy” was “none,” then the verdict must be for the defendant. 

There was no evidence that plaintiff made any report such as the one mentioned 
in the instruction and, for that reason, the instruction should not have heen 
given. 

In the trial defendant attempted to prove the making of such a report. 
The offer was rejected, but no complaint is made of the action of the court in 
excluding the offer. 

Instruction I was legally the same as instruction H. The instruction should 
have been refused for the reason there was no evidence upon which to base it. 

Numerous other instructions requested by the defendant were refused. We 
shall not discuss such instructions for the reason that the only issue which 
the defendant, under the facts in this case was entitled to have submitted to the 
jury, was the question concerning recovery of penalties and attorneys’ fees. 
None of the refused instructions related to that subject. 

It follows that the judgment should be and it is affirmed. 

Sperry, C., concurs. 

Per Curiam. 

The foregoing opinion of Campbell, C., is adopted as the opinion of the 
court. The judgment is affirmed. All concur. 
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AUTOMOBILE INS. CO. OF HARTFORD, CONN., v. PENNSYLVANIA 
R. CO. No. 26786. 
Supreme Court of Ohio. April 20, 1938. 
14 Northeastern Reporter (2d) 613. 
1. SHIPMENT. 

An insurer, which issued a policy covering shipments of carrier, and which 
paid claim of shipper for damage caused by the concurrent negligence of the 
carrier’ and a railroad company, and received an assignment of the shipper’s 
claim, was not entitled to recover from the railroad company for the amount 
which the insurer paid to the shipper, since the carrier was barred from recover- 
ing by its concurrent negligence, and the insurer secured no greater right either by 
subrogation or assignment. Gen.Code, § 9510-4. 

(For other cases, see Insurance, Dec. Dig. § 606[5].) 

2. CONTRIBUTION. 

The statute providing for the application, in certain instances, of insurance 
money to judgment, does not permit contribution among joint tort-feasors. 
Gen.Code, § 9510-4. 

(For other cases, see Insurance, Dec. Dig. § 5.) 

Syllabus by the Court. 

An insurance company, which issued a policy covering shipments of a motor 
carrier and paid a claim of a shipper caused by the concurrent negligence of 
the insured and a railroad company, has no greater right than the motor carrier 
to obtain payment from the railroad company for the amount paid to the ship- 
per, even though the insurer received an assignment of the shipper’s claim for 
damages. 

Appeal from Court of Appeals, Allen County. 

Action by the Automobile Insurance Company of Hartford, Conn., against 
the Pennsylvania Railroad Company, by reason of an assignment to it under the 
subrogation clause of a policy covering shipments of a motor carrier, to recover 
amount paid under the policy to the carrier and a shipper for damages sustained 
when carrier’s truck was struck by a train of the defendant. From a judgment 


in favor of the a. the defendant appealed to the Court of Appeals, which 


‘affirmed the judgment. A motion to certify the record to the Supreme Court 
was allowed.—[Editorial Statement.] 

Judgment reversed and final judgment rendered for the defendant. 

On February 20, 1934, one of the trucks and trailers operated by Roadway 
Express, Inc., a carrier of freight, was struck by a train of the Pennsylvania 
Railroad Company at the North Main street intersection in Lima, Ohio. Mer- 
chandise being carried by Roadway Express, Inc., and belonging to the Good- 
year Tire & Rubber Company, Inc., was claimed to have been damaged to the 
extent of $2,210. 

Roadway Express, Inc., was covered by an insurance policy of the Automo- 
bile Insurance Company of Hartford, Conn., whereby it insured the express 
company up to $10,000 on each automobile and trailer truck against all loss or 
damages to its property and the property of the shipper whose goods were being 
transported. 

The policy specifically provided that it insured against “direct loss or dam- 
age” to goods by “collision, i. e., accidental collision of motor truck with any 
other automobile, vehicle, or object.” 

It further provided under the heading of “Subrogation”: 

“This company shall, on payment of any loss hereunder, be subrogated to the 
extent of such payment to all right of recovery by the assured against any person 
or corporation, private or municipal, and as a further assurance the assured 
shall assign all such rights of action to the company or its nominee.” 

Roadway Express, Inc., presented its proofs of loss to the insurance company 
for damages to its property in the sum of $123 and for damage to the merchan- 
dise of the Goodyear Tire & Rubber Company, Inc., in the sum of $2,210. On 
November 26, 1934, the Automobile Insurance Company paid these claims and 
received the following releases and assignments: 

“Release 

“In consideration of the sum of two thousand seven and 33/100 dollars, paid 

to The Goodyear Tire & Rubber Company, Inc., and the Roadway Express, 
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Incorporated, on or about August 30, 1934, receipt whereof is hereby acknowl- 
edged, The Goodyear Tire & Rubber Company, Inc., does hereby release and 
forever discharge said company from all liability under Policy I.M.T. 25261, 
whereby said The Roadway Express, Incorporated, is insured for loss or damage 
to cargo by said The Automobile Insurance Company of Hartford, Connecticut, 
for or on account of loss or damage to property of said The Goodyear Tire & 
Rubber Company, Inc., on or about the 20th day of February, 1934, at or near 
Lima, Ohio. 

“In consideration of the payment of said sum, said The Goodyear Tire & 
Rubber Company, Inc., does hereby subrogate the said The Automobile Insur- 
ance Company of Hartford, Connecticut, to the amount of said payment to all 
right of recovery for such loss or damage against the persons, firms, corporations 
or estates which caused or contributed to said loss or damage. 

“Signed this 26th day of November, 1934, at Akron, Ohio. 

“The Goodyear Tire & Rubber Company, Inc. 
“By Chas. A. Stillman, Vice President, 
“Attest: A. D. Shilts, Secretary. 
“Witnesses: 
“Edna Marks 
“Leota McKenzie.” 
“Release 

“In consideration of the sum of one hundred twenty-three dollars to it paid 
by The Automobile Insurance Company of Hartford, Connecticut, on or about 
August 30, 1934, the receipt of which is hereby acknowledged, The Roadway 
Express, Incorporated, hereby does release and forever discharge The Auto- 
mobile Insurance Company of Hartford, Connecticut, from all liability under 
Policy I.M.T. 25261 for or on account of loss or damage to property insured 
under said policy which occurred on or about the twentieth day of February, 
1934, at or near Lima, Ohio. 

“In consideration of the payment of said sum, said The Roadway Express, 
Incorporated, does hereby subrogate the said The Automobile Insurance Com- 
pany of Hartford, Connecticut, to the amount of said payment to all rights of 
recovery for such loss or expense against the persons, firms, corporations or 
estates which caused or contributed to said loss; and said The Roadway Express, 
Incorporated, hereby further agrees upon demand to execute all documents 
required of it and to cooperate with said company in prosecuting all actions to 
effect such recovery. 

“Signed this 21st day of November, 1934, at Akron, Ohio. 

“Roadway Express, Inc., 
“By Carrol J. Roush, President. 
“Witnesses: 
“Alfred Joyce 
“C. E. Hubbell.” 

On June 19, 1935, the Automobile Insurance Company, by reason of its 
assignment and under the subrogation clause in the policy, instituted an action 
against the Pennsylvania Railroad Company for the sum of $2,340, as the amount 
it had paid under its policy to Roadway Express, Inc., and the Goodyear Tire & 
Rubber Company, Inc. It was alleged in the petition that the damages to the 
property and goods were caused by the wrongful and negligent acts and 
omissions of the defendant railroad company. The answer, while admitting the 
facts set forth in the petition in regard to the collision, denied any negligence 
on the part of the railroad company. 

At the trial of the cause the court found from the evidence adduced that the 
conduct of Roadway Express, Inc., constituted contributory negligence as a 
matter of law, and therefore refused to submit to the jury the question whether 
recovery could be had for the sum of $123 paid by the insurance company for 
damage to the truck. The court refused the request of the railroad company 
to charge that contributory negligence on the part of Roadway Express, Inc., 
would bar recovery of the sum of $2,210 which the insurance company alleged 
it paid to the Goodyear Tire & Rubber Company, Inc. 

A. verdict for $1,502.75 was rendered in favor of the Automobile Insurance 
Company against the Pennsylvania Railroad Company, and, after a motion for 
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a new trial was overruled, on appeal the judgment was affirmed by the Court of 
Appeals. 

A motion to certify the record was allowed, and the matter is before this 
court upon review. 

Wheeler, Bentley, Neville & Cory, of Lima, for appellant. 

Hughes & Hughes, of Lima, for appellee. 

GorMAN, Judge. 

The trial court found from the evidence as a matter of law that the negli- 
gence of Roadway Express, Inc., directly and proximately contributed to the 
damage sustained, but, in the action by the insurance company to recover from 
the railroad company the money it paid to the shipper, refused to submit to 
the jury the issue of contributory negligence. 

Both courts below held that since Roadway Express, Inc., was a bailee of 
the merchandise shipped by the Goodyear Tire & Rubber Company, Inc., the 
negligence of the bailee would not bar a recovery by the shipper because the 
doctrine of imputed negligence does not prevail in this state. If the action had 
been instituted by the shipper or by an insurance company which had issued a 
policy directly to the shipper, it is clear that the negligence of Roadway Express, 
Inc., would not defeat the claim. 

[1] The courts held, however, that under the provisions of section 9510-4, 
General Code, the Goodyear Tire & Rubber Company, Inc., was to be considered 
a beneficiary of the policy issued by the appellee to Roadway Express, Inc., 
although not named therein, and that payment by the insurance company was 
payment to a beneficiary of the policy. It was upon this theory that the verdict 
of the jury was upheld. 

Such reasoning loses sight of a fundamental finding by the trial court. Since 
the court found that the conduct of Roadway Express, Inc., constituted con- 
tributory negligence, the damage done to the merchandise of the Goodyear ‘Tire 
& Rubber Company, Inc., was caused by the concurrent negligence of the motor 
carrier and the railroad company. Roadway Express, Inc., and the Pennsylvania 
Railroad Company were therefore joint tort-feasors. 

Roadway Express, Inc., could not have recovered from the Pennsylvania 
Railroad Company because of its own negligence which contributed to the 
damage to the merchandise of the Goodyear Company. This fact would bar the 
insurance company from recovering from the railroad company either upon its 
assignment of the claim from the Goodyear Company, or by reason of the right 
of subrogation.: 

Subrogation results by operation of law from the mere fact of payment and 
does not depend on the voluntary act of the assured. It is nothing more or less 
than an assignment by operation of law. 

The rights of the insurer, however, under subrogation can be no greater than 
those of the insured, from whom they are derived, and if the insured could not 
recover from the third person the insurer is likewise barred from recovering for 
the same reason. City of New York Ins. Co. v. Chicago. B. & Q. Ry. Co., 159 
Iowa 129, 140 N.W. 373; 2 Berry, Automobile, 6th Ed., 1787, § 2207. 


This proposition becomes clear when an examination of cases decided in this 
state is made. We have previously held that there cannot be contribution among 
_ joint tort-feasors, and that there cannot be contribution between indemnitors of 
joint tort-feasors after one of them has paid in full the claim of a third person 
who was injured by them. Royal Indemnity Co. v. Becker, 122 Ohio St. 582, 173 
N.E. 194, 75 A.L.R. 1481; United States Casualty Co. v. Indemnity Ins. Co. of 
North America, 129 Ohio St. 391, 397, 195 N.E. 850. 

In Royal Indemnity Co. v. Becker, supra, Webber obtained a judgment 
against a partnership consisting of David Gordon, John A. Becker, and William 
Becker. The Royal Indemnity Company, having agreed to save Gordon harm- 
less, paid the judgment of Webber in full and received an assignment of the 
judgment claim. The indemnity company by reason of the assignment attempted 
to enforce contribution from John A. Becker and William Becker. 

In the syllabus this pertinent rule was set forth: 

“Where an indemnitor of a joint tort-feasor fully pays and satisfies a judg- 
ment obtained against its indemnitee and another, for damages resulting from 
their concurrent negligence, such indemnitor has no greater right than the 
indemnitee, and though upon payment it obtains an assignment of the judgment, 
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may not enforce payment of the whole or any part thereof by the codefendant of the 
indemnitee.” (Italics ours.) 

Recovery was denied the indemnity company because Gordon and the 
Beckers were joint tort-feasors. The rule laid down by the court prevents not 
only contribution in such a case, but any recovery whatsoever by a joint tort- 
feasor or its indemnitor. 

In this case the Automobile Insurance’ Company was the insurer or indemni- 
tor which paid the claim of a third person against its insured or indemnitee, 
whose concurrent negligence caused the damages. Because of this concurrent 
negligence Roadway Express, Inc., was barred from recovering from its joint 
tort-feasor, the Pennsylvania Railroad Company. Likewise, under the rule just 
set forth, the indemnitor or insurer, the Automobile Insurance Company, cannot 
recover either “the whole or any part” of the sum it paid to the Goodyear Tire 
& Rubber Company. 

It is contended that all the Royal Indemnity Case holds is that there cannot 
be contribution between joint tort-feasors. It would be an anomalous situation 
that while an indemnitor of a joint tort-feasor who has paid a claim in full 
cannot secure contribution from the other tort-feasor, yet by taking an assign- 
ment or by means of subrogation, it could collect the entire amount paid. The 
plain words of the syllabus in the case cited prevents such a result, and the pro- 
visions of section 9510-4, General Code, cannot be tortured to produce a contrary 
conclusion. 

We approve the statement of Judge Matthias in Royal Indemnity Co. 
Becker, supra, 122 Ohio St. 582, at page 587, 173 N.E. 194, 195, 75 A.L.R. 1481: 

“In our opinion the right of the indemnity company was no greater than 
that of its tort-feasor in indemnitee, and that the attempt to accomplish by 
indirection what Gordon could not have done directly must fail. The judgment 
was paid in full, and it is immaterial whether it was paid by Gordon or by his 
indemnitor, The Royal Indemnity Company.” 

If it had been determined that the damage to the merchandise had been 
caused solely by the negligence of the railroad, then by reason of subrogation 
the insurance company would recover from the railroad company the amount 
paid the shipper. Where, however, Roadway Express, Inc., is found to be a 
joint tort-feasor a different situation arises. 

It is said that it is elementary in joint liability, either under contract or in 
tort, that where there is a full satisfaction by one joint obligor, the same works 
a release to all other obligors. Adams Express Co. v. Beckwith, 100 Ohio St. 348, 
126 N.E. 300. 

While by the release and assignment, Roadway Express, Inc., is not released 
from liability, the insurance company is discharged. The Goodyear Tire & Rub- 
ber Company, having received a ful] and complete settlement of its claim, could 
not have thereafter sued Roadway Express, Inc. If Roadway Express, Inc., was 
released from liability, then its joint tort-feasor, the Pennsylvania Railroad 
Company, would have been released, for the receipt of full compensation from 
one of several persons whose concurrent acts of negligence are the basis of an 
action for damages releases all of them. Cleveland Ry. Co. v. Nickel, 120 Ohio 
St. 133, 165 N.E. 719. 

The rule that there cannot be contribution among joint tort-feasors is firmly 
imbedded in our law. See Adams Express Co. v. Beckwith, supra; Pennsylvania 
Co. v. West Penn Rys. Co., 110 Ohio St. 516, 144 N.E. 51, and cases cited in 75 
A.L.R. at 1486. So long as the rule exists, of necessity, an indemnitor of one 
joint tort-feasor cannot receive any sum paid to an injured third party from the 
other tort-feasor. 

[2] While in some states there are legislative enactments permitting contri- 
bution among joint tort-feasors, the provisions of section 9510-4, General Code, 
cannot be so construed. 

Since the court properly found that the negligence of Roadway Express, Inc., 
was of a contributory nature, the motion of the appellant for a directed verdict 
should have been granted. 
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The judgment of the Court of Appeals and that of the court of common 
pleas are therefore reversed and final judgment is rendered in favor of the 


appellant. 


Judgment reversed. : 
Weygandt, C. J., and Matthias, Day, Zimmerman, Williams, and Myers, JJ, 


concur. 
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OHIO CASUALTY INS. CO. v. GORDON et al. 
GORDON et al. v. OHIO CASUALTY INS. CO. Nos. 1602, 1603. 
Circuit Court of Appeals, Tenth Circuit. March 28, 1938. 
Petition for Rehearing Withdrawn April 13, 1938. 
95 Federal Reporter (2d) 605. 
6. GOOD FAITH. 


An insured named in automobile liability policy and his insurer owe to each 
other the correlative duty to exercise good faith and to act fairly. 

(For other cases, see Insurance, Dec. Dig. § 514.) 

8 GOOD FAITH. 

Where exclusive right to contest or compromise any claim made against 
insured under automobile liability policy is reserved to insurer, insured is prohib- 
ited from voluntarily assuming any liabilities, settling any claims, or controlling 
defense of claims, and insurer refuses to compromise claim for an amount within 
limits of policy, and in so doing fails to exercise good faith toward insured, insurer 
may be liable for entire judgment recovered against insured, although it exceeds 
limits of policy. 

(For other cases, see Insurance, Dec. Dig. § 514.) 

9. DEFENSE, RIGHT OF. 

Where insurer in good faith denied liability under automobile liability policy 
and refused to defend action brought by injured person on ground that insured 
truck was being used to tow a trailer at time of accident and so was not within 
coverage of policy, and insurer was not obligated to defend or to attempt to 
compromise claim if statements made by insured and injured person were true, 
but was induced not to defend or compromise if statements were false, insured 
and injured person could not assert liability in excess of limits of policy. 

(For other cases, see Insurance, Dec. Dig. § 514.) 


Appeals from the District Court of the United States ‘for the Eastern District 
of Oklahoma; Robert L. Williams, Judge. 

Suit by the Ohio Casualty Insurance Company against Eugene Gordon and E. 
F. Strain for a declaratory judgment determining plaintiff’s liability to defendants 
under an automobile liability policy, wherein both defendants filed cross-complaints. 
From a decree for defendants, plaintiff appeals, and defendants cross-appeal. 

Affirmed. 

Raymond G. Brown, of Oklahoma City, Okl. (Hal Crouch, of Tulsa, Okl., 
on the brief), for Ohio Casualty Ins. Co. 

Cc. A. Ambrister, of Muskogee, Okl. (Cannon B. McMahan, of Okmulgee, Okl., 
on the brief), for Eugene Gordon and E. F. Strain. 

Before Lewis, Phillips, and Bratton, Circuit Judges. 

Pues, Circuit Judge. 

On May 24, 1933, The Ohio Casualty Insurance Company issued its policy 
of automobile liability insurance to E. F. Strain. 

The policy is the usual automobile liability insurance policy. It obligates the 
Insurance Company, subject to certain limitations and conditions, to investigate 
all accidents covered by the policy, to provide a defense in the event of suit against 
Strain, and to pay any judgment recovered against him for the negligent operation 
of the vehicle up to $5,000.00 for injury to or death of one person in any one 
accident, and up to $10,000.00 for injuries to or death of two or more persons in 
any one accident. 

The vehicle covered by the policy was a one and a half ton Chevrolet truck. 
The policy contained a provision expressly limiting the coverage so as to exclude 
therefrom any loss occurring while the insured vehicle “is being operated or used: 
(1) for towing or propelling any trailer or other vehicle.” 

On February 28, 1934, in the town of Beggs, Oklahoma, the truck, while being 
operated by Strain, struck and injured W. E. Gordon and Deuce Mabrey. On 
March 8, 1934, Strain made a written report of the accident to the Insurance Com- 
pany, verified by his affidavit, in which he stated that at the time of the accident 
a four-wheel trailer was attached to the truck by a coupling pin and two chains. 
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On April 13, 1934, Gordon made a statement to the Insurance Company in which 
he stated that there was a trailer attached to the truck at the time it struck him. 

In April, 1934, the Insurance Company notified Strain that the policy did not 
cover the vehicle while it was being used for towing or propelling any trailer; that 
it disclaimed liability; and that it would not defend claims arising out of the acci- 
dent. 

On April 2, 1934, Mabrey commenced an action against Strain in the district 
court of Creek County, Oklahoma, to recover damages for personal injuries suffered 
as a result of the accident, and on May 25, 1934, obtained a default judgment against 
Strain for $7,000.00. Execution was issued thereon and returned unsatisfied. 
Mabrey then filed an affidavit for garnishment under sections 500, 501, and 502, 
O.S. 1931, 12 Okl.St.Ann. §§ 863-865, in the district court of Creek County, Okla- 
homa, naming the Insurance Company as garnishee. 

The Insurance Company answered in the garnishment proceeding denying 
liability on the ground that the vehicle was being used to tow and propel a trailer 
at the time of the accident and was, therefore, not within the coverage of the 
policy. The state court found the issues in favor of Mabrey and awarded Mabrey 
judgment for $5,000.00 against the Insurance Company. 

On appeal therefrom the Supreme Court handed down an opinion in which 
it held there was some competent evidence to sustain the finding that no trailer 
was attached to the vehicle at the time of the accident. While a motion for rehear- 
ing was pending a settlement was made with Mabrey and the Supreme Court then 
withdrew its opinion and the appeal was dismissed. 

On June 15, 1934, Gordon brought a suit in the district court of Okmulgee 
County, Oklahoma, against Strain to recover damages for personal injuries suffered 
as a result of the accident and on June 28, 1934, recovered a default judgment 
against Strain for $17,000.00. Gordon did not file a garnishment proceeding. 

On March 2, 1936, the Insurance Company brought this suit under the federal 
Declaratory Judgment Act, Jud.Code, § 274d, as amended, 28 U.S.C.A. § 400, to 
have determined its liability to Strain and Gordon. In its bill of complaint the 
Insurance Company alleged that at the time of the accident the vehicle was being 
used for towing and propelling a trailer and, therefore, was not within the coverage 
of the policy. In his response and cross-complaint Strain alleged violation of the 
terms of the policy by the Insurance Company and the conclusiveness of the judg- 
ment in the garnishment suit under the doctrine of res judicata, and prayed judg- 
ment against the Insurance Company for $17,000.00. In his response and cross- 
complaint Gordon also prayed judgment for $17,000.00 

At the trial Strain testified that the Insurance Company advised him it would 
not defend the suits of Gordon and Mabrey: that both suits could have been settled 
within the limits of liability fixed in the policy: that he testified as a witness in 
the garnishment proceeding: that the trailer was attached to the truck by a couple 
of chains and a pin; that he did not know whether it was attached at the time of 
the accident; that he found the pin 50 yards south and the trailer north of the 
place of the accident; that the trailer might have come off after the accident or 
as a part of the accident; and that he did not know when it came off. 

Gordon testified that he offered to settle the suit with Strain for less than 
$5,000.00; that he testified in the garnishment proceeding; that he signed a prepare’ 
statement but did not state that a trailer was attached to the truck at the tim 
of the accident. 

Mrs. Herbert Garrett, sister of Mabrey, testified that the truck did not have 
a trailer attached to it at the time of the accident. On cross-examination she tes- 
tifled: 

“That she never saw any trailer. 

“That some time after the accident she did see a trailer. 

“That it was in front of the Burial Home and this is north of the point of 
the accident 

“That the truck was going north. 

“That she don’t know how the trailer happened to be north of the place of 
the accident.” 

_ Mabrey testified that he did not see any trailer attached to the truck at the 
time of the accident, and that he saw the truck a fraction of a second before the 
accident occurred. 
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Lancaster, a constable at Beggs, testified that he found the trailer 60 or 70 
feet north of the place of the accident. 

The report of Strain and the statement of Gordon adverted to above were 
introduced in evidence. 

The trial court found that the truck was being used to tow and propel a trailer 
at the time of the accident; that the Insurance Company acted in good faith in 
denying liability and refusing to defend under the policy; and that Strain did not 
act in good faith, 

It held, however, that on the issue ~f whether the vehicle was within the 
coverage of the policy at the time of the accident, the Insurance Company was 
concluded by the judgment in the garnishment proceeding under the doctrine of 
res judicata, and that the Insurance Company was liable to Strain and Gordon 
in the sum of $5,000.00. It rendered its decree accordingly. From such decree 
the Insurance Company has prosecuted its appeal and Gordon and Strain their 
cross-appeal. 

In Davidson vy. Finley, 96 Okl. 291, 222 P. 678, 680, the court quoted with 
approval from 28 C.J. 33, as follows: 

“There is a distinct kind of garnishment, known as garnishment upon judgment 
or in aid of execution, in which the judgment is the direct basis of the writ, and 
which issues upon the judgment in somewhat the same manner as an execution 
and in immediate aid or in lieu thereof.” 

In Cook v. First National Bank of Pawhuska, 145 Okl. 5, 291 P. 43, the 
court held that in a garnishment proceeding after judgment, the judgment creditor 
is substituted for the judgment debtor in she enforcement of the claim against the 
garnishee. 

The provisions of the Oklahoma statutes upon attachment and garnishment are 
found in chapter 3, article 2, sections 597-664, vol. 1, O.S.1931, 12 Okl.St.Ann. §§ 
752-754, 891-896, 1151 et seq., 1221 et seq. 

Section 624 of chapter 3, article 2, 12 Okl.St.Ann. § 118, provides that the 
defendant may in all cases by answer duly verified defend the proceedings against 
any garnishee upon the ground that the indebtedness of the garnishee or any 
property held by him is exempt from execution against such defendant, or for any 
other reason is not liable to garnishment, or upon any ground upon which a gar- 
nishee might defend the same, “and may participate in the trial of any issue 
between the plaintiff and garnishee for the protection of his interests.” 

Section 625 of chapter 3, article 2, 12 Okl.St.Ann. § 1182, provides that the 
proceeding against a garnishee shall be deemed an action by the plaintiff against 
garnishee and defendant as parties defendant and all the provisions for enforcing 
judgments shall be applicable thereto; that when the garnishment is not in aid 
of execution no trial shall be had of the garnishment action until the plaintiff shall 
have judgment in the principal action, and that the court shall render such judgment 
in all cases as shall be just to all the parties and properly protect their respective 
interests. 

In the case of Mason v. Miller, 54 Okl. 46, 153 P. 187, the court in a garnish- 
ment proceeding commenced after and in aid of judgment held that the defendant, 
in order to protect his interests, might participate in the trial of any issue between 
the plaintiff and the garnishee by virtue of the provisions of section 624, supra. 

While Strain did not file any pleading in the garnishment proceeding and was 
formally a party defendant to the proceeding, nevertheless under section 624, supra, 
he had the right to participate in the trial of the issue raised between Mabrev 
and the Insurance Company and to undertake to establish the latter’s liability under 
the policy: and under section 625, supra, it was the dutv of the court to render 
such judgment as would properly protect Strain’s interests. 

[1] Parties to a judgment are not bound by it in a subsequent controversy 
hetween each other unless they were adversaries in the action wherein the judgment 
was rendered. The reason for the rule is that one should not be bound by a 
judgment except to the extent that he or some one representing him had an adequate 
opportunity to litigate the issue adjudicated with the party who seeks to invoke 
the judgment against him. 

[2] Hence, a judgment against several defendants is usually not conclusive 
as hetween themselves in respect to their rights and liabilities inter se. 

[3] But the formal errangement of the parties on the record is not important 
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(Chicago, Rock Island & Pacific R. Co. v. Schendel, 270 U.S. 611, 615, 46 S.Ct. 
420, 422, 70 L.Ed. 757, 53 A.L.R. 1265), and if coparties on the record were in 
fact adversaries as to an issue, and such issue was in fact litigated and they had 
full opportunity to contest it with each other, either upon the pleadings between 
themselves and the plaintiff or upon crosspleadings between themselves, they are 
concluded by the adjudication of such issue in a subsequent controversy between 
each other. 

[4] While in the garnishment proceeding Strain and the Insurance Company 
were arranged as parties defendant, on the issue raised between Mabrey and the 
Insurance Company they were in fact adversaries; that issue was in fact litigated; 
and Strain had the right to participate in the trial thereof on the pleadings filed by 
Mabrey and the Insurance Company. We think it must follow that the adjudication 
concluded both Strain and the Insurance Company as to the issue in which both 
were directly and adversely interested. 

We conclude that the court properly sustamed the plea of res judicata, with 
respect to the issue of whether the vehicle was within the coverage of the policy 
at the time of the accident. 

[5] The other issues presented below were not adjudicated by the state court 
and were open for determination below. 

It was asserted below and is argued here that the Insurance Company was not 
entitled to invoke the Declaratory Judgment Act, Jud.Code § 274d, as amended, 
28 U.S.C.A. § 400. This contention is predicated on the fact that the Insurance 
Company took no action until after judgments had been rendered against Strain 
in the actions brought by Mabrey and Gordon and the judgment had been rendered 
against the Insurance Company in the garnishment proceeding. 

The Insurance Company made a bona fide contention that it was not obligated 
to defend the actions brought by Mabrey and Gordon or to pay the judgments 
recovered by them against Strain because the insured vehicle was not within the 
coverage of the policy when the accident occurred. Clearly that question could 
not have been determined in the actions brought against Strain by Mabrey and 
Gordon. The Insurance Company was not a party to either of those actions and 
the obligations of the Insurance Company under its policy were not involyed and 
could not have been litigated in those actions. 

The Insurance Company also made a bona fide contention that the judgment 
in the garnishment proceeding was not conclusive under the doctrine of res judicata, 
with respect to its obligations to Strain and Gordon. Plainly that issue had not 
been presented in any of the previous actions and had never been determined. 

Furthermore, Strain and Gordon were asserting that the Insurance .Company 
was liable in an amount in excess of the limits fixed by the policy. That issue, 
likewise, had never been determined. 

The bill disclosed those existing controversies between the Insurance Company 
and Strain and Gordon with respect to their adverse legal interests. They were 
actual controversies, not mere hypothetical or abstract questions. They were definite 
and concrete. They admitted of specific relief through a decree, not merely advi- 
sorv, but definitive and conclusive in character. 

"We conclude that the court below was clothed with jurisdiction to adjudicate 
the rights of the parties under the Declaratory Judgment statute and that the 
Insurance Company was entitled to invoke its provisions. 

In refusing either to defend or endeavor to compromise the claim asserted by 
Gordon against Strain the Insurance Company acted on the sworn statements made 
by Strain in his report of the accident and on the statement made by Gordon 
respecting the accident. If such statements were true the vehicle was not within 
the coverage of the policy at the time of the accident and there was no obligation 
on the part of the Insurance Company either to defend or compromise the claim 

[6] The insured and insurer owe each to the other the correlative duty to 
exercise good faith and to act fairly. 

The trial court found that the trailer was not attached to the truck at the 
time of the accident, that the Insurance Company acted in good faith, and that 
Strain did not act in good faith. 

[7] Where a chancellor has considered conflicting evidence and made his find- 
ings thereon, they must be regarded as presumptively correct. Stearns v. Central 
Petroleum Company, 10 Cir., 93 F.2d 638. 641. 
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(8, 9] If the statements made by Strain and Gordon were true the Insurance 
Company was not obligated to defend or endeavor to compromise the claim asserted 
by Gordon against Strain. On the other hand, if they were false, then Strain and 
Gordon caused the Insurance Company to deny liability and induced it not to defend 
or compromise the claim by their own false statements. Under the circumstances 
they are foreclosed from asserting liability on the part of the Insurance Company 
in excess of the limits of the policy. Buffalo v. United States Fidelity & Guaranty 
Co., 10 Cir., 84 F.2d 883. : 

Where by the terms of its policy the exclusive right to contest or compromise 
any claim made against the insured is reserved to the insurer and the insured is 
prohibited from voluntarily assuming any liability, settling any claim, or controlling 
the defense of the claim, and the insurer refuses to compromise the claim for an 
amount within the limits of the policy and in so doing fails to exercise good faith 
toward the insured, the insurer may be iiable for the entire judgment recovered 
against the insured although it exceeds the limits fixed by the policy. 

In the instant case, however, the Insurance Company denied liability and refused 
to defend the action brought by Gordon. Strain was free to compromise Gordon’s 
claim for any amount he saw fit. Furthermore, the trial court found that the 
Insurance Company acted in good faith and that finding is supported by the great 
weight of the evidence. 

We conclude that the trial court rightfully held that the Insurance Company 
was not liable in excess of the limits fixed in its policy. 

The decree is affirmed. 


CARPENTER v. CONTINENTAL CASUALTY CO. No. 11000. 
Circuit Court of Appeals, Eighth Circuit. March 19, 1938. 
95 Federal Reporter (2d) 634. 
1. CONTRACT. 

Plaintiff in action at law on automobile liability insurance policy must 
recover, if at all, on policy as written, including part of attached indorsement 
in fine print. 

(For other cases, see Insurance, Dec. Dig. § 150.) 


2. COVERAGE. 

A provision at top of schedule in rider, attached to automobile liability insur- 
ance policy, that “insurance is restricted to coverages for which a specific premium 
charge is indicated in the space provided below,” referred to class of insured’s 
employees for whom premium payments were indicated therein, not risk insured 
against. 

The word “coverages” has been defined as “the aggregate of risks 
covered by the terms of a contract of insurance,” “the sum of risks which 

an insurance policy covers,” and “that which is so covered.” 


(For other cases, see Insurance, Dec. Dig. § 435.) 


3. CONTRACT. 

An automobile liability insurance policy and attached rider, referring to each 
other, must be construed together in determining class of insured’s employees 
covered by policy. 

(For other cases, see Insurance, Dec. Dig. § 150.) 

4. 

An insurance policy, indemnifying insured against loss from liability for 
damages arising out of injuries to any person by reason of ownership or use of 
any of automobiles described in schedule, which described none, but referred to 
attached indorsement restricting insurance to coverages for which _ specific 
premium was indicated in space below, portion of which under heading “Class 1” 
was left blank, while premium of amount stated in schedule and required to 
insure stated number of “Class 2” employees of insured was indicated under 
heading “Class 2,” covered only insured’s “Class 2” employees as defined in 
indorsement. 


(For other cases, see Insurance, Dec. Dig. § 435.) 
8. CONSTRUCTION. 
Insurance contracts must be construed according to sense and meaning of 
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terms used by parties, and such terms, if unambiguous, must be taken in their 
plain, ordinary, and popular sense. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

9. COVERAGE. 

A provision in rider, attached to automobile liability policy, that insurance 
was restricted to coverages for which specific premium charge was indicated in 
space below, followed by blank in portion of such space for required data as to 
“Class 1” employees of insured and full statement of data required for “Class 2” 
employees, created no repugnancy to, but clarified, insuring clause, covering 
insured’s legal liability for damages arising out of accidents resulting from opera- 
tion of automobile in insured’s business by employee of insured. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

0. EXCLUSION. 

Evidence in action on automobile liability insurance policy for unpaid balance 
of judgment against insured corporation for injuries to one struck by automobile 
driven by insured’s general superintendent held to show as matter of law that 
driver was employee of class not covered by policy, so as to bar recovery. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

Appeal from the District Court of the United States for the District of 
South Dakota; A. Lee Wyman, Judge. 

Action by Beverly Jean Carpenter, by her guardian, Fred Carpenter, Jr., 
against the Continental Casualty Company on an automobile liability insurance 
policy issued by defendant to the Wagner Construction Company. Judgment 
for defendant, and plaintiff appeals. 

Affirmed. 

Holton Davenport, of Sioux Falls, S. D. (C. J. Delbridge and George J. 
Danfort, both of Sioux Falls, S. D., on the brief), for appellant. 

Gale B. Braithwaite, of Sioux Falls, S. D. (U. S. G. Cherry, of Sioux Falls, 
S. D., on the brief), for appellee. 

Before Stone, Gardner, and Woodrough, Circuit Judges. 

GARDNER, Circuit Judge. 

Appellant, as plaintiff, brought this action against appellee to recover upon 
the so-called “direct action” clause of a liability insurance policy issued by 
appellee to the Wagner Construction Company, of Sioux Falls, S. D. The 
parties will be referred to as they were designated in the lower court. 

Plaintiff, in an action in the state court, recovered a judgment against the 
Wagner Construction Company and R. S. Sweetman for $14,830.10, based upon 
an accident which occurred in Sioux Falls, S. D., June 13, 1935, in which plaintiff 
was struck and injured by an automobile operated by Sweetman while pursuing 
his duties as superintendent of the Wagner Construction Company. The Home 
Indemnity Company had issued a policy insuring Sweetman to the extent of 
$10,000 against liability to any one person in an accident growing out of the 
operation of the automobile which he was driving at the time plaintiff received 
her injuries. A clause in that policy extended its protection to “any * * * cor- 
poration legally responsible for the operation thereof. * * * ” The Wagner 
Construction Company is a corporation. 

In the action brought by plaintiff in the state court against the Wagner 
Construction Company and Sweetman, the Home Indemnity Company undertook 
the defense, and after judgment it paid plaintiff $9,000 for a release of the 
judgment. Of record the sum of $4,750 remained unreleased. As _ part of 
this settlement, plaintiff, through her guardian, agreed to look solely to the 
defendant herein, the Continental Casualty Company, for collection of the 
balance of the judgment, while the Wagner Construction Company agreed to 
pay the costs and expenses, including attorney’s fees, if such contemplated action 
against the defendant herein were unsuccessful, but not to exceed $1,000. It was 
to recover this balance due on the plaintiff’s judgment against Wagner Construction 
Company and Sweetman that this action was commenced. 

The question of defendant's liability in this action is dependent upon the 
provisions of the policy which it issued to the Wagner Construction Company. 
In substance that policy purported to indemnify the Wagner Construction Company 
for “legal indemnity * * * for damages arising out of accidents resulting fro 
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the operation in the business of the named Assured of any automobile or motor- 
cycle of the private passenger type * * *,” with certain exceptions, limitations, 
and exclusions which will later be noted. 

The policy in question was made up of two parts—a standard form of stock 
policy containing certain limitations and conditions, and a rider or indorsement 
attached thereto. In the policy proper, as distinguished from the rider, defendant 
agreed to indemnify the Wagner Construction Company against loss from the 
liability imposed by law upon it for damages arising out of bodily injuries, 
accidentally suffered, by any person or persons by reason of the ownership, 
maintenance, or use of any of the automobiles described in a schedule which 
was part of the policy. This provision is contained’ in what is described as 
clause “A.” There were other clauses pertaining to insurance for loss or 
damage of property, and these were designated as clauses “B” and “C.” Referring 
to the liability of the insurer, the policy provided that: 

“The liability of the Company under this policy shall be limited to the 
amounts and in the manner provided in the Schedule for each of the foregoing 
Insuring Clauses A, B, and C. The Company shall have no liability under any 
of said clauses for which the Company’s liability has not been so limited 
and for which premium has not been designated in the Schedule. (Italics supplied.) 

“If the stated and actual use of the automobiles covered by this policy is 
‘pleasure and business’ or ‘commercial’ any person or persons while riding in or 
operating any of such automobiles and any person, firm or corporation responsible 
for the operation thereof, shall be considered as an additional Assured under 
this policy. * * *” 

The term “pleasure and business” as applied to automobiles was defined by 
the policy to. mean personal; pleasure and family use, including business calls, 
and the term “commercial” was defined as the transportation or delivery and the 
loading and unloading of goods or merchandise and other business purposes in 
direct connection with the assured’s business occupation as *provided in the 
schedule, including pleasure use for the assured’s family. 

The schedule which was expressly made a part of the policy gave the name of 
the assured as Wagner Construction Company, its business as “road contractors” 
and stated that the automobiles described in it “are or will be principally main- 
tained, garaged, and used” in Sioux Falls. S. D. The number and description of 
the motor vehicles were stated to he in the attached indorsement. The limits 
of the insurer’s liabilitv, under insuring clauses “A,” “B” and “C” and the 
premiums respectively applicable thereto were shown as follows: 

Net 
Premium. 

Insuring Clause A. For loss, including damages for loss of service, from an 

accident resulting in bodily injuries to or in the death of one person only 

Ten Thousand and No/100 Dollars ($10,000.00), and subject to the same 

limit for each person the total liability of the Company for loss, including 

damages for loss of service, resulting from any one accident resulting in 

bodily injuries to or in the death of more than one person is Twenty Thou- 

sand and No/100 Dollars ($20,000.00) 
Insuring Clause B. The actual intrinsic value of the property damaged or 

destro ed at the time of its damage or destruction or the cost of its suitable 

repair or replacement and the value of the resultant loss of use thereof. 

The total liability of the Companv under this clause on account of one acci- 

dent, including loss of use, shall in no event exceed Five Thousand and 

no/100 Dollars ($5,000.00) 10.00 
Insuring Clause C. (No Premium) 
Total Premium Payable at Beginning of Policy Period $33.00 

Turning now to the attached rider or indorsement, it is to he observed 
that it contains the following: 

“In consideration of the premium herein provided, it is agreed that this 
policy, subiect to its limitations, is extended to cover the legal liability as defined 
in the policy of the named Assured only, for damages arising out of accidents 
resulting from the operation in the business of the named Assured of any automobile 
or motorcycle of the private passenger type or from the operation in the business 
of the named Assured, by an employee of the named Assured of anv motor vehicle 





604 The Insurance Law Journal, Vol. 91 [Aug., 1938 


of the commercial type provided such operation of commercial motor vehicles 
is occasional and not frequent, and provided the automobiles or motorcycles of 
the private passenger type and the commercial motor vehicles are not at the 
time of the accident 

“(1) owned in whole or in part by the named Assured, or by the partners 
thereof, if the named Assured is a copartnership, 

“(1) hired or leased by the named Assured, or 

“(3) registered in the name of the named ‘Assured. 

“The named Assured declares that the schedule of this endorsement contains 
the names and location of all persons described as Class 1 below at the inception 
of the policy. : 

“The named Assured also declares that the schedule of this endorsement 
contains the number and location of all persons described as Class 2 below at the 
inception of the policy. 

“In consideration of the foregoing declarations the Company agrees to 
extend the schedule to include any other Class 1 person subsequently employed and 
any changes in or additions to the number of Class 2 persons provided the 
named Assured notifies the Company in writing by means of the reports required 
below. 

“For the purpose of premium computation the officers, employees and agents 
of the named Assured are classified as follows: 

“Class 1. (a) Any outside officer or employee whose usual duties involve the 
tse of an automobile or motorcycle of the private passenger type in the business 
of the named Assured. 

“(b) Any officer or employee who receives a specific operating allowance 
of any kind for the use of an automobile or motorcycle of the private passenger 
type (operating allowance meaning rate per mile, gas. oil, tire or upkeep allowance). 

“(c) Any other officer or employee whose salary, commission or terms of 
employment contémplate the use of an automobile or motorcycle of the private 
passenger type. 

“(d) Any direct agent or representative who so far as the named Assured’s 
business is concerned is an exclusive agent or representative of the named 
Assured, and whose usual duties involve the use of an automobile or motorcycle 
of the private passenger type. 

“Class 2. All other employees not included in Class 1.” 


The policy contains provision that the assured would maintain an accurate 
record of the name and location of all persons under class 1 and of any changes 
in or additions to the list of such persons, and that it would maintain a like 
record as to the number of class 2 persons, a copy of such record to be trans- 
mitted to the company at the end of the policy period, or at such times during 
the policy period as the company might request. Provision was also made that, 
upon submission of the record of employees, premium adjustment for class 1 
persons should be made on the basis of a pro rata charge for persons added to 
and a pro rata return for persons eliminated from the schedule, and that for class 
2 persons premium adjustments should be made on the basis of the average 
number of such persons employed during the policy period. 

Included in this rider or indorsement was a schedule as follows: 


“It is agreed that the insurance is restricted to the coverages for which a 
specific premium charge is indicated in the space provided below. 
Class 1. 
Headquarters of Employ- Name of Employee, Officer Premium ——— 
ees, Officer or Direct or Direct Agent or Rep- Bodily Property 
Agent or Representative. resentative ( * * *), Injury Damage. 
Total Advance Premium 


Class 2. . Rate 
Location Number of Bodily Property Bodily Property 
Sioux Falls, Officersand (njury Damage Injury Damage 


South Dakota a 
1 .23 10 = $23.00 $10.00 


Total Advance Premium $23.00 $10.00 
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The Minimum Annual Premium for This Coverage is $11.50 
Bodily Injury and $5.00 Property Damage.” 


The policy and indorsement bear date May 2, 1935, but provide that they 
take effect April 12, 1935. 

The policy proper contains provision for immediate written notice of any 
accident, and a like notice of claims for damages on account of such accidents. 
In the event that action should be brought against the assured to recover dam- 
ages, assured was required to deliver to the insurer immediately, any summons 
or other process served upon it. The policy also contained a “direct action” 
provision, 

The officers of the Wagner Construction Company knew of the accident the 
day it occurred. The action by plaintiff against the construction company and 
Sweetman was commenced November 25, 1935. There was some evidence that 
a local agent of the defendant at Sioux Falls was notified orally of the accident 
and of the action. There was other evidence that the first notice to the defend- 
ant was an oral notice about January 5, or 6, 1936. On January 17, 1936, attor- 
neys for defendant wrote a letter to the Wagner Construction Company in 
which liability was denied because of failure to give notice of the accident and 
because the policy did not cover the automobile in question. 

Mr. Sweetman was general superintendent of the Wagner Construction 
Company. He was driving his own automobile at the time of the accident. 
During the fall, winter and early spring months, his work was inside work but 
when construction work was in progress, his duties were hiring foremen and 
timekeepers, directing their general activities, and supervising the jobs which 
the company was carrying on. About April 8,.1935, the construction company 
started work on a sewage disposal plant near Sioux Falls, S. D., and about May 
1, 1935, it started work on a paving job in Lincoln county, some 12 miles from 
Sioux Falls. While these projects were under way, Sweetman spent about half 
his time in the office and the other half out on the projects. He, as well as 
three other stockholders of the corporation, was given free of charge all the 
gasoline and oil he needed for his automobile for personal as well as business 
uses. 

At the conclusion of all the evidence, defendant moved for a directed verdict 
upon three grounds, viz.: (1) The policy was not intended to cover the operation 
of Mr. Sweetman’s automobile, as he was a class 1 employee; (2) recovery was 
barred because notice had not been given as required by the policy and because 
the insured breached the co-operation clause; (3) while the judgment was unsat- 
isfied of record to the extent of $4,750, still, by agreement, it was in fact full 
satisfied as against the construction company, and, having been thus satisfied, 
plaintiff could not invoke it for recovery against the defendant. The trial court, 
expressing the view that the policy did not cover the operation of Mr. Sweet- 
man’s automobile, found it unnecessary to consider the other grounds urged in 
support of the motion, but directed a verdict for defendant, and from the judg- 
ment entered thereon plaintiff has appealed. 

The sole question presented on this appeal is whether the court erred in sus- 
taining defendant’s motion for a directed verdict. 

{1] 1. The insuring clause of the rider has already been set out in this 
opinion. It will be observed that the schedule at its commencement, reads as 
follows: “It is agreed that the insurance is restricted to the coverages for which 
a specific premium charge is indicated in the space provided below.” 

The objection is made in argument that this part of the indorsement was in 
fine print, but this contention may be put aside because plaintiff in this action 
at law is suing on the policy and must recover, if at all, on the policy as written. 
Braman vy. Mutual Life Ins. Co., 8 Cir., 73 F.2d 391. 


[2] It is also contended that the above-quoted language, appearing at the 
top of the schedule in the rider, should not be held to mean that the insurance is 
confined to classes of employees as indicated. Plaintiff insists that “coverages” 
refers to the risk insured against and not to the object or person insured. The 
word has had a general usage in insurance, though it seems not to have been 
the subject of definition to any great extent. Webster’s New International 
Dictionary defines it, when pertaining to insurance, as “the aggregate of risks 
covered by the terms of a contract of insurance.” Funk and Wagnalls New 
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Standard Dictionary defines it as “the sum of risks which an insurance policy 
covers.” The New Century Dictionary defines it as “that which is so covered.” 
The context in which the word is here used, seems clearly to indicate that it 
refers to the objects or persons insured. The ordinary person reading this 
language, in its setting in the rider, would understand it to indicate the type of 
insurance protection afforded, which in this case would include a designation of 
the class of employees. 

In McGlother v. Provident Mutual Accident Co., 8 Cir., 89 F. 685, 689, in an 
opinion by the late Judge Sanborn, this court said: “Contracts of insurance are 
not made by or for casuists or sophists, and the obvious meaning of their plain 
terms to the business and professional men who make and use them must not 
be discarded for some curious and hidden interpretation that is to be reached only 
by a long train of acute and ingenious reasoning.” See, also, Travelers Ins. Co. 
v. Springfield Fire & Marine Ins. Co., 8 Cir., 89 F.2d 757. 

{3, 4] The policy and the rider construed together clearly show that the 
intention was to insure only those classes for which premium payments were 
indicated in the schedule in the rider. The rider refers to the policy and the 
policy in turn refers to the rider, and they must be construed together. In 
clause A of the policy, insurance protection is offered the assured by reason 
of the ownership or use of any of the automobiles described in the schedule. 
The schedule there referred to is that in the policy proper. A similar reference 
to the automobiles described in the schedule is made in clause B. The schedule 
in the policy describes no automobiles, but in the space where such description 
should ordinarily be inserted appear the words, “See attached endorsement.” 
The rider restricts the insurance to coverages for which a specific premium is 
included below. The space under “Class 1” is left blank, while in the space 
under “Class 2” there is a premium of $33 charged, $23 being for bodily injury 
and $16 for property damage. This is the same amount of premium as is set 
forth in the schedule in the policy proper, and is the exact amount required to 
insure 100 class 2 employees. All these various provisions taken together leave 
no doubt that the intention was to insure none but class 2 employees. 

The interpretation urged by plaintiff is not strengthened by the rule 
applicable to certain situations where an estimated premium is paid in advance, 
but the policy is intended to cover all employees of the insured, or a certain 
class, with an adjustment of the premium periodically. All such employees are 
in the class covered by the insurance, though omitted from the schedule. 
Amalgamated Roofing Co. v. Travelers Ins. Co., 300 Ill. 487, 133 N.E. 259; Pan- 
handle Steel Products Co. v. Fidelity Union Cas. Co., Tex.Civ.App., 23 S.W.2d 
799. The indorsement states that “for the purpose of premium computation, the 
officers, employees and agents of the named assured are classified” as class 1 
and class 2, and provision is also made for adjustments upon the expiration of 
the policy. The classification, however, is more far reaching and fundamental 
than the payment or adjustment of premiums. It also defines and delimits 
the very risk assumed, and, in the words already quoted, “It is agreed that the 
insurance is restricted to the coverages for which a specific premium charge is 
indicated in the space provided below.” This is followed by a blank so far as 
the required data for class 1 employees is concerned and by a full statement 
of the data required for class 2 employees. 

[5-8] Plaintiff contends that, so construed, this language is repugnant to the 
insuring clause in the indorsement or rider, which it is said is not limited to 
any class of employees. It is urged that the court should apply the rule that, 
where separate clauses in a contract are inconsistent and cannot be reconciled, 
the first must prevail. Other rules of interpretation, however, are here applicable. 
It is only by separating these provisions in the contract that any inconsistency 
‘can be read into them, and it is a cardinal rule of construction that no provision 
of a contract is to be disregarded as inconsistent with other provisions, unless 
no other reasonable construction is possible. The contract must be considered 
and construed as a whole, and later provisions may be so clear and unambiguous 
that the court must give them effect and disregard prior general expressions. 
American Refining Co. v. Bartman, 8 Cir., 261 F. 661. The intention of the 
parties is not to be deduced from fragmentary parts. It is not permissible to 
divide this contract into separate parts for the purpose of creating ambiguity 
which does not exist when the contract is read and considered as a whole. 
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As said by this court in Gorman v. Fidelity & Casualty Co., 8 Cir., 55 F.2d 4, 5: 
“It may readily be conceded that where an insurance policy is reasonably 
susceptible of two constructions, that construction should ordinarily be adopted 
which is more favorable to the insured. But the rule is equally well settled 
that contracts of insurance, like other contracts, are to be construed according 
to the sense and meaning of the terms which the parties have used, and, if they 
are unambiguous, the terms are to be taken in their plain, ordinary, and 
popular sense, * * * It does not follow, however, that the terms of an insurance 
policy may be distorted from their natural meaning, or that the agreed liability 
of the insurer should be enlarged into one which only a new contract could have 
imposed, nor, indeed, that a court should indulge in scholastic subtleties to 
extend the rights of the insured.” See, also, Standard Life & Accident Ins. Co. 
v. McNulty, 8 Cir., 157 F. 224; Delaware Ins. Co. v. Greer, 8 Cir., 120 F. 916, 61 
L.R.A. 137; King v. New York Life Ins. Co., 8 Cir., 72 F.2d 620. 

[9] Classifying the employees, and thereby the risks insured, created no 
repugnancy, but, rather, resulted in definiteness and certainty. The original 
insuring clause was not destroyed but clarified. The real intention of the con- 
tracting parties is clearly manifest and should, of course, control. Class 1 
employees were not insured by this contract of insurance. 

[10] 2. It is finally contended that Sweetman was a class 2 employee. The 
policy, by its terms, became effective April 12, 1935. Beginning with the fall of 
1934, and continuing to about April 1, 1935, his duties were almost entirely 
confined to the office. During the construction period his duties were partly 
inside and partly outside the office. As has been noted, the sewage disposal 
project was commenced the first week in April, 1935. This was in the north 
part of Sioux Falls. He used an automobile to go from the office to this work, 
part of the time using his own automobile. Section (a) of the definition of 
class 1 employees provides that, “Any ovtside officer or employee whose usual 
duties involve the use of an automobile or motorcycle of the private passenger 
type in the business of the named assured.” Whatever may be said of his 
classification while he was doing exclusively office work, certainly, when the 
sewage disposal work began, his duties involved the use of an automobile. He 
testified that he would not have walked to the sewage disposal job; that at least 
once, and maybe several times, a day, he would go to one or the other of these 
jobs; that it was part of his usual duties to go out to the jobs, and in order 
to conserve time it was part of his usual duties to go in an automobile. It 
seems clear that, under this insurance contract, an employee whose duties 
required the use of an automobile in his employer’s business was a class 1 
employee, and when the policy took effect Sweetman belonged to that class. 
The evidence on this phase of the case was not such that reasonable men could 
reach different conclusions, and, hence, the trial court properly directed a verdict 
for defendant. 

3. As has been observed, the policy contains provision that, “The Assured 
shall give to the company, or to its authorized agent, immediate written notice 
of any accident covered hereby and shall also give like notice of claims for 
damages on account of such accidents.” It is strenuously contended by defend- 
ant that there was a breach of this condition of the policy in that notice of the 
accident was not immediately nor promptly given. The provision requires two 
things—notice of the accident, and notice of claims for damages on account of 
such accident. While plaintiff contends that the provision was substantially 
complied with in the matter of giving the preliminary notice, she relies chiefly 
upon the contention that the giving of notice was excused because the knowl- 
edge of Sweetman could not be imputed to the assured, and, further, that it 
was waived because the defendant denied liability. The lower court did not 
pass upon this contention, and, being convinced that the court properly directed 
a verdict on the ground that the policy did not cover the loss, it seems unneces- 
sary to extend this opinion by a discussion of this question. 

The court having properly directed a verdict for the defendant, the judgment 
appealed from is affirmed. 

Woodrough, J., concurs in this opinion. 
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In re FAY STOCKING CO. WELLS v. PIGGOTT. No. 7430. 
Circuit Court of Appeals, Sixth Circuit. April 7, 1938. 
95 Federal Reporter (2d) 961. 
4. THIRD PARTY BENEFICIARY. 

Under automobile liability policy providing that assured’s insolvency or bank- 
ruptcy should not release insurer but injured person could maintain action against 
insurer for amount of judgment recovered, and statute authorizing injured person 
to sue insurer, injured person is a “beneficiary” and a “real party in interest.” 
Gen.Code Ohio, § 9510-4. 

(For other cases, see Insurance, Dec. Dig. § 591%.) 


Appeal from the District Court of the United States for the Northern District 
of Ohio, Eastern Division; Paul Jones, Judge. 

Proceeding in the matter of the Fay Stocking Company, bankrupt. On petition 
of Hugh Wells, trustee in bankruptcy of the estate of the Fay Stocking Company, 
to review an order of the referee overruling trustee’s objection to allowance of 
the claim of Helen Piggott. From a judgment confirming the referee’s order and 
dismissing the petition to review, 10 F.Supp. 968, the trustee appeals. 

Affirmed. 

Charles E. Nadler, of Cleveland, Ohio, for appellant. 

M. C. Harrison, of Cleveland, Ohio (Harrison & Marshman and Charles N. 
Krieg, all of Cleveland, Ohio, on the brief), for appellee. 

Before Hicks, Simons, and Allen, Circuit Judges. 

ALLEN, Circuit Judge. 

This appeal arises out of the allowance of a claim by the referee in bankruptcy. 
The District Court confirmed the referee’s order and dismissed the trustee’s peti- 
tion to review. 

Previous to adjudication appellee secured a judgment against the bankrupt 
for $18,500, for personal injuries resulting from an automobile accident, and filed 
claim for the full amount. The bankrupt carried liability insurance in the amount 
of $5,000, and the trustee in bankruptcy therefore objected to the claim and prayed 
for an order allowing it only in the amount of $13,500. The referee in bankruptcy 
allowed the claim for the full amount of the judgment. During the pendency of 
these proceedings the insurance company paid appellee $5,000, and this amount was 
applied on the judgment debt. The confirmation by the District Court of the 
referee’s allowance of the full claim presents the single question in the case, namely, 
whether a creditor who has a judgment against a bankrupt for personal injuries 
has the right to prove in bankruptcy the total amount of the judgment debt, 
notwithstanding part of it is covered by insurance. a 

Under section 57(e) of the Bankruptcy Act, Title 11, § 93(e), U.S.C.A,, 
“Claims of secured creditors and those who have priority * * * shall be allowed for 
such sums only as to the court seem to be owing over and above the value of their 
securities or priorities.” Hence if appellee was a secured creditor she was bound 
to have her security valued and she was entitled to prove only the difference between 
that value and the amount of her claim. 

The determination of the controlling question, therefore, depends upon whether 
appellee was a secured creditor within the terms of section 1(23) of the Bankruptcy 
Act, Title 11, § 1(23), U.S.C.A., which provides: 

“ ‘Secured creditor’ shall include a creditor who has security for his debt upon 
the property of the bankrupt of a nature to be assignable under this title, or who 
owns such a debt for which some indorser, surety, or other persons secondarily 
liable for the bankrupt has such security upon the bankrupt’s assets.” 

[1] The ownership of a judgment against a bankrupt makes the creditor secured 
within the meaning of this section, where there is property of the bankrupt upon 
which the judgment has attached as a lien. Oilfields Syndicate v. American 
Improvement Co., 9 Cir., 260 F. 905; In re Cale, 182 F. 439, D.C. But unless 
appellee was a creditor who had security for her debt upon the property of the 
bankrupt, she was not bound to have her security nor the avails thereof valued 
and to prove only for the difference between that value and the face amount of 
the debt. Ivanhoe Bldg. & Loan Ass’n v. Orr, Trustee, 205 U.S. 243, 245, 55 S.Ct. 
685, 686, 79 L.Ed. 1419; Hampel v. Minkwitz, County Treas., 5 Cir., 18 F.2d 3. 

Appellant contends that the bankrupt has a proprietary interest, consisting of 2 
chose in action, in the insurance policy; that the interest is of a nature to be assign- 
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able and is property of the bankrupt which the appellee holds as security for her 
claim, and that the District Court therefore erred in allowing appellee to prove her 
full claim. He deduces this conclusion from the fact that the policy is one of 
insurance against liability, not one of indemnity against damage sustained by pay- 
ment of a liability. (Cf. Schambs v. Fidelity & Casualty Co. of New York, 6 Cir., 
259 F. 55, 6 A.L.R. 1231), entitling the insured to sue upon the policy as soon 
as judgment is taken, and prior to actual loss arising from payment. Ohio Casualty 
Ins. Co. v. Beckwith, 5 Cir., 74 F.2d 75. He contends that the insurer is subject 
to garnishment proceedings brought by a judgment creditor who has recovered on 
a claim which is covered by the policy (Employers’ Liability Assur. Corp. v. 
Bodron, 5 Cir., 65 F.2d 539, 540), and that therefore the assured’s interest in the 
policy constitutes property of the bankrupt. Under section 70(a) of the Bankruptcy 
Act, Title 11, § 110(a), U.S.C.A., the trustee succeeds to the rights of action of 
the bankrupt arising upon contracts, and hence appellant urges that appellee was 
secured by property of the bankrupt of a nature to be assignable. 

[2, 3] We question whether the bankrupt’s right to enforce this policy con- 
stituted property of the bankrupt within the meaning of the Bankruptcy Act. Even 
under the rule announced in Employers’ Liability Assur. Corp. v. Bodron, supra, 
only such creditors as those whose claims against the assured arise out of personal 
injury covered by the policy in suit may assert a successful claim to the insurance 
fund, and the assured or its trustee, if either of them collects from the insurer, 
rests under a legal obligation to hold the funds collected in trust for the injured 
party. But the conclusive answer to appellant’s contention lies in the fact that 
appellee, after judgment, was protected by her own property right in the policy, 
and not by that of the bankrupt. Both the contract of insurance and the Ohio 
statute gave her a right of action against the insurer. The policy obligated the 
insurer to “pay and satisfy judgments rendered against the Assured” arising out 
of the operation of an automobile belonging to the assured. It further provided: 

“The insolvency or the bankruptcy of the Assured hereunder shall not release 
the Corporation from the payment of damages for injuries sustained or loss occa- 
sioned during the life of this Policy, and in case execution against the Assured is 
returned unsatisfied in an action brought by the Injured or his or her personal 
representative in case death results from the accident, because of such insolvency 
or bankruptcy, then an action may be maintained by the injured person or his 
or her personal representative against the Corporation under the terms of this 
Policy, for the amount of the judgment in the said action not exceeding the limits 
of this Policy.” 

[4] Under this policy appellee was a beneficiary and a real party in interest. 
Slavens v. Standard Accident Ins. Co. of Detroit, 9 Cir., 27 F.2d 859, 861; Ohio 
Casualty Ins. Co. v. Beckwith, supra. 

The applicable statute, section 9510-4, General Code of Ohio, provides: 

“Upon the recovery of a final judgment against any firm, person or corporation 
by any person * * * for loss or damage on account of bodily injury or death. * * * 
If the defendant in such action was insured against loss or damage at the time 
when the rights of action arose, the judgment creditor or his successor in interest 
shall be entitled to have the insurance money provided for in the contract of insur- 
ance between the insurance company and the defendant applied to the satisfaction 
of the judgment, and if the judgment is rot satisfied within thirty days after the 
date when it is rendered, the judgment creditor or his successor in interest, to 
reach and apply the insurance money to the satisfaction of the judgment, may file 
in the action in which said judgment was rendered, a supplemental petition wherein 
the insurer is made new party defendant in said action, and whereon service of 
summons upon the insurer shall be made and returned as in the commencement 
of an action at law. Thereafter the action shall proceed as to the insurer as in an 
original action at law.” 


Under this statute a person injured by the assured in such manner as to entitle 
the assured to indemnity under the insurance contract has a beneficial interest in 
the policy. Hartford Accident & Indemnity Co. v. Randall, 125 Ohio St. 581, 183 
N.E. 433. 

Appellee, then, not being secured by any property of the bankrupt, was entitled 
to prove for her full claim, regardless of having received part payment under the 
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policy, though recovery is of course limited by the amount of the judgment. I[van- 
hoe Bldg. & Loan Ass’n v. Orr, Trustee, supra. 
The order is affirmed. 


HARTFORD ACCIDENT & INDEMNITY CO. v. COLLINS. No. 8686. 
Circuit Court of Appeals, Fifth Circuit. April 14, 1938. 
96 Federal Reporter (2d) 83. 
1. AMBIGUITY. 

The terms used in an automobile liability policy are construed against the insurer 
who proposes them, when the meaning is doubtful. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

2. DISOBEDIENCE. 

Where employer's rules prohibited employees from carrying guests, but employee 
invited guest to accompany employee on automobile trip in line of his employment, 
an insurer issuing automobile liability policy protecting employer and others using 
automobiles with employer’s permission was liable for injuries sustained by guest 
in an automobile collision, since the employee continued to be an “insured” not- 
withstanding he violated the employer’s rules. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

Appeal from the District Court of the United States for the Western District 
of Louisiana; Benjamin C. Dawkins, Judge. 

Action by Edward R. Collins against the Hartford Accident & Indemnity Com- 
pany and others for personal injuries sustained in an automobile accident. From 
an adverse judgment, the named defendant appeals. 

Affirmed. 

C. E. Hardin and Thos. F. Porter, both of Lake Charles, La., for appellant. 

S. W. Plauche, of Lake Charles, La., for appellee. 

Before Sibley, Hutcheson, and Holmes, Circuit Judges. 

Sratey, Circuit Judge. 

Collins was injured in an automobile collision while riding in a car belonging 
to Continental Oil Company and driven by its employee Waltermeyer. The rules 
of the company prohibited its employees from carrying guests, but Waltermeyer in 
disregard of the rule had invited Collins to go with him on a trip which was in the 
line of his employment. The collision was found due to Waltermeyer’s negligent 
driving in a suit brought by Collins against the company and Waltermeyer, and 
against Hartford Accident & Indemnity Company as insurer. Recovery was had 
against Waltermeyer and the indemnity company. The last named alone appeals, 
making the single question whether it is liable under its policy. 

{1, 2] The policy was taken out by Continental Oil Company as the “named 
insured,” but covered also other persons making use of the company’s cars “inciden- 
tal to the business of the insured, including private and pleasure uses.” In Coverage 
A it agreed “to pay on behalf of the insured all sums which the insured shall become 
obligated to pay by reason of liability imposed by law upon him for damages * * * 
caused by accident and arising out of the * * * use of the automobile.” The Con- 
tinental Oil Company having been acquitted of liability by the jury, there is no 
liability under the policy in its behalf as an insured. But the policy continues: 
“II. Definition of ‘Insured’: The unqualified word ‘insured’ wherever used in 
Coverages A & B or in other parts of this policy when applicable to these coverages, 
includes not only the named insured but also any other person using the automobile 
* * * provided the declared and actual use of the automobile is ‘pleasure or business,’ 
or ‘commercial,’ each as defined herein, and provided further that the actual use is 
with the permission of the named insured.” Waltermeyer, as user of the car, was 
an insured, unless excluded by the last proviso, that the actual use must be with 
permission of Continental Oil Company, the named insured. Waltermeyer’s use of 
the car on the trip was with his employer’s permission. He was therefore in general 
protected against liability for damages. If he had struck Collins on the road, he 
would be insured. If he had hurt somecne riding with him not in violation of 
rules, he would be protected by the policy. Does the fact that he was violating a 
rule in taking Collins into the car annul the employer’s permission to use the car? 
We think not. The rules might have fixed 2 speed for driving, or a load limit to he 
observed. Violation of such rules, though contributing to the accident which caused 
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the liability for damage, will not destroy the coverage of the policy, so long as 
permission to use the car remains. The policy makes no reference to the named 
assured’s rules; they do not enter into the insurance. If the insurer intended to 
restrict the insurance to blameless users by permission of the automobiles, the lan- 
guage of the policy ought clearly so to provide. The terms used in a policy are 
always construed against the insurer who proposes them, when the meaning is 
doubtful. We think Waltermeyer continued to be an insured, though he broke a rule 
of his employer in taking a companion into the automobile. A like conclusion was 
reached in Utica Mutual Ins. Co. v. Langevin, 87 N.H. 267, 177 A. 549; Johnson v. 
National Casualty Co., La.App., 176 So. 235; and Ruiz v. Clancy, 182 La. 935, 162 
So. 734. 
Judgment affirmed. 
MARYLAND CASUALTY CO. et al. v. DOBSON. No. 26643. 
Court of Appeals of Georgia, Division No. 1. March 18, 1938. 
196 Southeastern Reporter 300. 

2, STATUTORY PROVISIONS. 

The bond or indemnity insurance policy, which statute requires motor common 
carrier to give for protection of public against injuries caused by such carrier’s 
negligence, must conform to statutory requirements, and provision contrary thereto 
is without force and effect. Code 1933, § 68-612. 

(For other cases, see Insurance, Dec. Dig. § 152[3].) 

4, PARTIES. 

Provisions in indemnity insurance policy, given: by motor common carrier as 
required by statute, that insurer is liable only on judgment being obtained against 
such carrier, must be disregarded as contrary to statutory provisions in death 
action against carrier and insurer. Code 1933, § 68-612. 

(For other cases, see Insurance, Dec. Dig. § 152[3].) 

Syllabus by the Court. ; ei. J E 

1. Where, if a petition be subject to a special demurrer for misjoinder of 
parties and cause of action, it was so subject as originally filed, an amendment 
of the petition in other respects will not authorize the filing of such a demurrer 
at the trial term. . ‘ 

2. In a suit against a motor common carrier and its insurance carrier, seeking 
damages for the alleged negligent homicide of the plaintiff's son by such motor 
common carrier, the tort constitutes the real cause of action, and the liability ot 
the insurance carrier on its policy, issued as required by law, is merely ancillary 
to that of the common carrier. The mere substitution of the date of the accident 
and the policy of indemnity insurance, by amendment, does not set out a new and 
distinct cause of action. 

3. It is not necessary that a member oi the general public, who is injured by 
the negligence of a motor common carrier, first sue and obtain a judgment against 
the common carrier, provisions in the policy to the contrary notwithstanding. 

Error from Superior Court, Whitfield County; C. C. Pittman, Judge. 

Action by Mrs. Fred Dobson against W. T. Thomas, operating as the W. T. 
Thomas Bus Line, and the Maryland Casualty Company, his insurance carrier, for 
the death of plaintiff's son. Judgment overruling defendants’ special demurrers 
to plaintiff's amended petition, and defendants bring error. 

\ffirmed. 

C. G. Milligan and McClure & McClure, all of Chattanooga, Tenn., and Mann 
& Mann, of Dalton, for plaintiffs in error. 

Baker & Townsend, of Chattanooga, Tenn., and D. W. Mitchell, of Dalton, for 
defendant in error. 

MacIntyre, Judge. 

_. [1] Mrs. Fred Dobson brought suit against \W. T. Thomas, operating as W. T. 
Thomas Bus Line, and Maryland Casualty Company, insurance carrier, under Code, 
§ 68-612, for the alleged negligent homicide of her son. The petition alleged in 
part that the accident occurred and that the deceased died on or about August 27, 
1936. _It was further alleged: “The Maryland Casualty Company issued its policy 
No. 15—491502 which was filed with the Public Service Commission of Georgia, 
in which said policy the defendant obligated itself to pay within the limits of the 
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said policy for injury proximately caused by said motor carrier, * * * a copy of 
said policy * * * is hereto attached and marked exhibit A, and made a part of this 
petition.” In another part of the petition it was alleged that the accident occurred 
on August 27, 1936, and that the deceased died two days later. At the trial term 
the plaintiff amended her petition by striking all allegations in reference to her 
deceased son receiving injury on August 27, 1936, from which he later died, and 
inserting in lieu thereof an allegation that the deceased son received the injury 
from which he later died on August 6, 1936, and by also striking the allegation that 
the Maryland Casualty Company issued its policy No. 15—491502 and _ inserting 
in lieu therof an allegation that the Maryland Casualty Company issued its policy 
No. 31—005709, dated January 24, 1936, and expiring 12:01 a. m. August 8, 1936, 
and attached said substitute as an exhibit in lieu of the policy originally attached. 
The defendant thereupon filed various demurrers, among which was a special 
demurrer that there was a misjoinder of parties defendant and causes of action. 
The trial judge overruled this demurrer and properly so, if for no other reason 
than that it came too late. It is true that the Code, § 81-1312, provides that “an 
amendment to a petition * * * which materially changes a cause of action * * * 
opens the petition * * * as amended, to demurrer or plea.” In that same section, 
it is further provided that “an immaterial amendment shall not so open the petition 
or other pleading, and need not be answered at all, or shall be answered instanter.” 
It is apparent that the amendment above set forth was not material in so far as 
the objection of misjoinder of parties defendant and causes of action was 
concerned. If the petition was subject to such objection (misjoinder of parties 
and causes of action), it was subject thereto as originally filed, and objection should 
have been made thereto by appropriate special demurrer at the appearance term, as 
required by Code, § 81-301. See, in this connection, Walden v. Walden, 128 Ga. 
126, 57 S.E. 323: Saul et al. v. Southern Seating & Cabinet Co., 6 Ga.App. 843, 
65 S.E. 1065; Quillian v. Johnson, 122 Ga. 49, 49 S.E. 801; Potter v. Potter, 40 
Ga.App. 324, 149 S.E. 579; Central of Georgia Ry. Co. v. Keating, 177 Ga. 345, 170 
S.E. 493. In view of the above ruling, it is not necessary for this court to consider 
and decide whether the Act of 1937, p. 730, providing that “it shall be permissible 
to join the motor carrier and the insurance carrier in the same action whether 
arising in tort or contract,” approved March 12, 1937, would be construed as retro- 
spective, and therefore applicable to a suit brought prior to said act, where the 
demurrers to the petition for misjoinder of parties and causes of actions were 
considered and overruled subsequent to approval of said act. 

[2, 3] 2. The above amendment was demurred to on the ground that it set 
forth a new and distinct cause of action from that originally alleged. In the Code, 
§ 81-1303, it is provided: “No amendment adding a new and distinct cause of action 
or new and distinct parties shall be allowed unless expressly provided for by law.” 
This action, as originally brought, was a suit in which the plaintiff set forth the 
negligent homicide of her son by the defendant W. T. Thomas, operating as W. 
T. Thomas Bus Line. She joined as party defendant with Thomas the Maryland 
Casualty Company, who she alleged had issued to Thomas a policy of insurance 
as required by the Acts of 1931, pp. 199, 203, Code, § 68-612. The basis of her 
suit against the defendant bus company and its insurance carrier is the tortious 
homicide of her son, and the liability of the insurance ‘carrier is merely ancillary to 
that of the common carrier. The Code, § 68-612, Ga.I..1931, 199, 203, provides 
that a motor common carrier shall give a bond or policy of indemnity insurance, 
“for the protection * * * of the public, against injury proximately caused by the 
negligence of such motor common carrier.” The bond or policy of indemnity 
insurance given urMer this act must conform to its requirements, and a provision 
contained therein contrary to such requirements is without force and effect. See. 
in this connection, Great American Indemnity Co. v. Vickers, 183 Ga. 233, 188 
S.E. 24, wherein the Supreme Court held that the insurance carrier could be sued 
without first obtaining judgment against the common carrier notwithstanding 
provisions in the policy to the contrary. Since the basis of the present cause of 
action in a suit of the present character is the negligent homicide of the plaintiff's 
son, and since the defendant insurance carrier was named as the party complying 
with the Code, § 68-612, and liable under its terms, and since the amendment did 
not change the essential basis of the cause of action as originally set forth, we 
do not think that a mere substitution of the date of the accident and the policy 
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of indemnity insurance given under the requirement of the Code, § 68-612, in force 
on that date, constituted a change of cause of action, in a suit of the present 
character within the meaning of the Code, § 81-1303. Had the suit been brought 
solely against the insurance carrier, it is possible that a contrary conclusion would 
have to be reached. However, such is not the present case. For the reasons set 
out above we think the cases of Cox v. Georgia Ry. & Bank Co., 139 Ga. 532, 
77 S.E. 574, and Lambert v. Georgia Power Co., 181 Ga. 624, 183 S.E. 814, are 
distinguishable. See, in this connection, Ellison v. Georgia Ry. Co., 87 Ga. 691, 
13 S.E. 809; City of Columbus v. Anglin, 120 Ga. 785, 48 S.E. 318. 

[4] 3. It is further insisted that the petition set out no cause of action against 
the insurance carrier because of certain provisions in the insurance contract to the 
effect that the insurance carrier was only liable upon judgment being obtained 
against the common carrier. This contention is effectively answered by the principle 
applied by the Supreme Court in Great American Indemnity Co. v. Vickers, 183 
Ga. 233, 188 S.E. 24, to wit, that such provisions contained in a policy given under 
the Code, § 68-612, are contrary to the provisions of that section and are to be 
disregarded. The trial judge did not err in overruling the demurrer. 

Judgment affirmed. 

Broyles, C. J., and Guerry, J., concur. 

MOUGIN v. NORTH CENTRAL MUT. AUTOMOBILE INS. ASS’N. 
No. 44185. 
Supreme Court of Iowa. March 15, 1938. 
278 Northwestern Reporter 336. 
1. TRANSFER OF POLICY. 

In action upon a collision clause in automobile policy, where evidence pre- 
sented questions of fact as to whether insurer had actual knowledge of transfer 
of policy from automobile originally insured to one damaged in collision, and 
of fact that conditional sales or purchase-money note was outstanding against 
the automobile at the time the policy was issued, and whether filing of notice 
and proof of loss was waived, refusal to direct verdict for insurer was not error. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

2 WAIVER. 

In action upon collision clause of automobile policy, instruction reciting 
plaintiff’s claim and allegation of reply to defendant’s answer alleging waivers 
of condition of policy was not subject to exceptions. 

(For other cases, see Insurance, Dec. Dig. § 669[9].) 

Appeal from District Court, Boone County; O. J. Henderson, Judge. 

An action based on a collision clause in an automobile insurance policy. 
There was a trial resulting in a verdict for the plaintiff, from which this appeal 
is prosecuted. 

Affirmed. 

F. W. Ganoe, of Boone, for appellant. 

Doran & Doran, of Boone, for appellee. 

ANDERSON, Justice. 

This action was brought to recover $196.99 as damages to an automobile 
resulting from a collision with another car which damage was covered by a 
so-called collision clause in a policy of insurance issued by the defendant 
insurance company. There were several defenses interposed, including the 
allegations that appellee was not the owner of the automobile damaged; that 
no notice or proof of loss was given; that the action was instituted before the 
expiration of thitty days after notice and proof of loss; and that the automobile 
covered by the insurance policy was encumbered by a conditional sales contract 
and said fact was not disclosed to the insurance company at the time the policy 
was issued. The record discloses the following material facts: The appellant 
company is a mutual insurance association organized under the laws of the 
state of Iowa with its principal office in Boone, Iowa. The appellee for some 
time prior to the accident in question was a member of the insurance company. 
A policy was issued to the appellee upon an automobile in 1935, some time after 
that, while the appellee was in Texas on business, the car insured under this first 
policy of insurance was exchanged for another car by some members of his 
family including his wife, and in this exchange a conditional sales note for an 
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unpaid balance of the purchase price was signed by the appellee’s wife and son, 
Immediately after this exchange the appellee’s wife and daughter went to the 
home office of the insurance company at Boone and told one F. E. Billings, its 
president, that she had traded off the old automobile for a better one and that 
she wanted the original policy of insurance transferred to cover the new car. 
She and her daughter testified that they told him of the conditional sales note, 
and Billings, the president of the company, had the wife sign a blank application 
form to complete the transfer of the insurance. It appears that this blank form 
was afterwards filled out by some one in the insurance office and the answers to 
the questions as to whether the automobile was fully paid for or whether it 
was bought on the installment plan were not filled in. The collision in which 
the appellee’s car was damaged occurred on the 29th day of of November, 1936, 
on one of the highways of this state. On the day following the accident the 
record shows that Ruth Mougin, appellee’s daughter, called the president of the 
insurance company, Billings, and told him of the collision, and the president and 
some other officer or employee of the company went to the home of the appellee 
to investigate on that day and the following day. A son of the appellee 
obtained from a motor company an itemized statement of the loss and damage 
to the insured automobile and presented the claim for damages to the appellant 
company personally, and, failing to get an adjustment or payment, returned 
to the insurance company office on two other occasions attempting to obtain 
an adjustment or payment of the loss. On the last of these visits the president 
of the company made a complete denial of all liability under the policy, and 
later, and on December 2d, 1936, the said president of the insurance company 
wrote to the appellee in Texas advising him of the cancellation of his policy 
.as of the date December 7, 1936, which was more than a week after the 
collision occurred. A check accompanied the attempted cancellation of the 
policy for some unearned premium, but the premium up to December 7, 1936, 
was retained by the company. In this letter the president denied any and all 
liability under the policy of insurance involved. 

Following the occurrences here detailed, this action was commenced upon the 
policy on the 24th day of December, 1936, claiming judgment by reason of 
damages in the amount of $196.99. The defenses, we have heretofore mentioned, 
were interposed by the insurance company, and, after motions for directed verdict 
were overruled, the case was submitted to the jury resulting in a verdict for the 
amount claimed by plaintiff, to wit, $196.99, and from this judgment and the 
order overruling a motion for a new trial this appeal is prosecuted. 

Appellant has not strictly followed rule 30 of this court in the preparation 
of its brief and argument, but, with some difficulty, we conclude that the errors 
relied upon by the appellant are that the court erred in not directing a verdict for 
the appellant on its motions at the close of the testimony, and that the court 
erred in certain of its instructions to the jury, to wit, instructions Nos. 1, 3, and 
4, and further that the court erred in not giving certain instructions requested 
by the appellant. 

J1] As to the defendant’s first complaint that there was error in refusing 
to direct a verdict, we are satisfied there is no merit. The record clearly 
presented questions of fact not only as to the actual knowledge of the president 
of the company at the time of the issuance or transfer of this policy as to the 
fact that a conditional sales or purchase-money note was outstanding at the 
time the policy was issued, but also as to the question of waiver of the filing 
of notice and proof of loss. These questions were properly and fairly submitted 
to the jury by the court’s instructions and answered adversely to the claim of 
the defendant company by the verdict of the jury. 

[2] Complaint is made of the giving by the court of instruction No. 1, but 
this instruction simply stated the plaintiff's claim to the jury, and the defendant 
does not point out in what particular the court erred in giving this instruction; 
and at most the instruction is not subject to any objections or exceptions. It 
simply set out plaintiff’s claim and recited the allegations of a reply to defendant's 
answer alleging waiver of the conditions of the policy. 

[3] Objection is made to the giving of instruction No. 4, and the single 
objection to this instruction is as to the language used in the instruction as 
follows: “The issuance of Exhibit A, the policy on which this suit is based by 
the defendant, is conceded, and you will take it as an established fact in the case | 
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that such policy was actually issued to the plaintiff as claimed by him, and that 
subject to the various propositions stated in the last preceding instruction, 
defendant is bound by its undertakings in said policy of insurance.” The words 
we have italicized are the basis oi appellant’s complaint as to this instruction. 
The appellant contending that the use of these words “as claimed by him” told 
the jury in substance that the defendant knew of the conditional sales contract 
at the time they issued the policy and that that question was not for their 
determination. This instruction, as well as all others in this or any other case, 
must be read in connection with the entire instructions. Instruction No. 3, which 
preceded instruction No. 4, was as follows: 

“To prevail in this case, it is encumbent on the plaintiff to prove by a pre- 
ponderance of the evidence the following propositions: 

“1. That on or about June 27th, 1936, the defendant issued to plaintiff the 
policy identified as Exhibit A. This claim, however, is admitted by the defendant, 
and is to be taken by you as an established fact; 

“2. That the plaintiff was the owner of the insured automobile from the 
time of the issuance of Exhibit A to the time of the accident in question; 

“3. That defendant waived the conditional sales lien on said car when said 
policy was issued; 

“4. That on or about November 29th, 1936, said car accidentally came into 
collision with another automobile ; 

“5, That at the time of such collision plaintiff's car was being legally 
operated by the driver thereof with plaintiff’s knowledge and consent; 

“6. That the insured automobile was damaged in said accidental collision, 
and the amount of such damages. 

“These propositions will be more fully explained in the instructions to 
follow. For present purposes it is enough to say that it is your duty to consider 
and pass on these various propositions; and if they have all been established by 
a preponderance of the evidence, plaintiff would be entitled to a verdict at 
your hands; but if he has failed so to establish any one of them, he has failed 
in his case, and your verdict should be for the defendant.” 

|4] The court then took up separately the various propositions set out in 
instruction No. 3 and submitted and explained them to the jury. And in instruction 
No. 6 the court instructed that, unless the conditional sales lien was waived, the 
defendant would not he liable under the policy, and in instruction No. 8 the 
court fully and carefully submitted this question of waiver to the jury. \We 
conclude without any hesitation that there was no error in thus submitting the 
issues and controverted fact questions to the jury. There is no warrant in the 
record for appellant’s statement in argument that the question of fact as to whether 
or not the appellant company knew of the conditional sales lien was not submitted 
to the jury. It certainly was specifically submitted to the jury under instructions 
Nos. 3, 6, 7, and 8 And appellant’s complaint in this regard is without merit, and 
the manner that it was referred to in instruction No. 7 is not. at all objectionable 
under the record. 

We have carefully considered this record, including the court’s instructions, 
and it is our conclusion that the case was fairly tried; that the disputed questions 
of fact were properly and fairly submitted to the jury by the court’s instructions; 
and that the verdict of the jury is amply sustained hy the record. An affirmance 
necessarily follows. 

Affirmed. 

Stiger, C. J., and Kintzinger, Donegan, Mitchell, Richards, Hamilton, Sager. 
and Miller, JJ., concur. 


BROWN v. MONROE AUTOMOBILE & SUPPLY CO,, Inc. No. 5573. 
Court of Appeal of Louisiana. Second Circuit. March 8, 1938. 
180 Southern Reporter 151. 
1. AGREEMENT TO INSURE. 

Where negotiations with a salesman for the purchase of an automobile 
reached an impasse, the buyer in the exercise of ordinary care was charged 
with knowledge that subsequent dealings with the president of the sales com- 
pany who substantially met buyer’s terms were de novo, precluding buyer from 
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recovery from sales company for failure to acquire collision insurance for him, 
where only the salesman had offered such insurance. 

(For other cases, see Insurance, Dec. Dig. § 104.) 

5. AGREEMENT TO INSURE. 

An automobile salesman, who lacked authority to make credit sales without 
the approval of the sales manager or president of the automobile sales company, 
had no authority to bind the sales‘company to effect collision insurance which 
was not required by the finance company, and hence the salesman’s offers in 
an effort to sell an automobile were ended when negotiations were terminated 
by subsequent negotiations on different terms with the president, precluding 
buyer from recovering from sales company for damages to automobile due to 
failure to acquire collision insurance. 

(For other cases, see Insurance, Dec. Dig. § 104.) 

Appeal from Fourth Judicial District Court, Parish of Ouachita; D. I. 
Garrett, Judge. 

Action by W. S. Brown against the Monroe Automobile & Supply Company, 
Inc., for damages to plaintiff’s automobile on the theory that defendant in 
selling automobile on the installment plan agreed to effect collision insurance 
but failed to do so. From a judgment of dismissal, plaintiff appeals. 

Affirmed. 

James D. Sparks, of Monroe, for appellant. 

McHenry, Lamkin & Titche, of Monroe, for appellee. 

TALIAFERRO, Judge. 


Plaintiff purchased from defendant a Dodge sedan on April 23, 1934. Of the 
price, $500 was deferred. This amount plus $76 to cover interest and premium 
for insurance against loss from theft and fire, denominated carrying charges, 
was payable in eighteen monthly installments. No insurance against loss or 
damage due to collision was effected, although plaintiff thought such had been 
done. The car was seriously damaged by upset on July 24, 1935. On learnin 
thereafter that he was not protected by collision insurance, plaintiff matieatel 
this suit against his vendor to hold it responsible for the damages to the car 
and for loss from deprivation of its use while undergoing repairs. His action 
is predicated upon the theory and contention that, as a concomitant of the 
sale and purchase of said car, defendant specifically agreed and obligated itself 
to effect collision insurance thereon, but failed to do so. 


‘ In amplification of his position, plaintiff alleges that, during the negotiations 
culminating in the sale of the car, defendant, through its agents, Ernest Breard, 
salesman, W. B. Jackson, sales manager, and W. L. Ethridge, president, prom- 
ised and agreed that, if he would purchase the car for the price finally agreed 
upon, they would have it insured against loss from fire, theft, and collision, 
with the customary $50 deductible clause, for the term of the deferred payments. 
He further alleges that at the time of sale it was mutually understood that the 
deferred payments, represented by his one note, would be financed through the 
C. I. T. Corporation, of Chicago, Ill.; and that, as soon as the note was assigned 
to that corporation, defendant would have it effect all of said insurance at 
defendant's expense; that he did not become aware of the failure to fully comply 
with the agreement until after the car was damaged, because the insurance 
policy, which did issue was retained by the said C. I. T. Corporation until 
October 25, 1935, when the last installment on the price was paid by him. 

Defendant denies that it, or any of its agents, agreed or obligated itself to 
take out for plaintiff's benefit collision insurance on the car sold him, and denies 
that it was obligated to bear the expense of that character of insurance protec- 
tion. It avers on information and belief that the said C. I. T. Corporation 
delivered to plaintiff all contracts of insurance which were carried by it on the 
car, and that from these contracts plaintiff was made aware that no collision 
insurance was included therein, and he registered no complaint or protest on 
that account until after the car had been wrecked. 

At the conclusion of the introduction of evidence, defendant filed a plea of 
estoppel in bar of plaintiff's right to recover, even should it be found and held 
that the obligation rested upon defendant to procure collision insurance on 
the car as contended for by him. The conclusion we have reached on the 
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merits of the case obviates the necessity of stating the substance and basis of 
this plea or of passing on it. 

Plaintiff's demand was rejected and his suit dismissed. He has appealed. 

Plaintiff desired to purchase a Dodge automobile and entered into negotia- 
tions looking to this end with defendant’s salesman, Breard. The matter was 
discussed between them possibly a dozen times and over a period of thirty days 
sr more. Plaintiff owned an old car which he wished to trade in on the price 
of a new one. He valued the car at more than Breard was authorized to allow 
for it. They were unable to reach an agreement as to the amount of the monthly 
payments on the credit part of the price and carrying charges. During these 
negotiations Breard advised plaintiff that it would be prudent to carry collision 
insurance on the new car in addition to insurance against loss from theft and 
fire and informed him what such insurance would cost, and that the premium 
could be included in the note he would give to cover the deferred part of the 
price and other carrying charges. Plaintiff was sold on the idea. However, 
negotiations between them had reached an impasse. 

On April 23d, Breard and plaintiff discussed the matter while in defendant’s 
place of business in the city of Monroe. Their inability to arrive at an agree- 
ment was brought to the attention of Mr. Ethridge, defendant’s president, by 
Breard. Breard was dismissed from the negotiations and Ethridge personally 
undertook to close a trade with plaintiff, and succeeded. No other person 
participated in their final discussions. However, there is no. disagreement 
between them as to what was then and there said and done. Each admits that 
the question of insurance of any character on the new car was not mentioned 
by either. It was mutually understood that the note plaintiff would give to 
close the trade would be secured by a mortgage on the car, and that it would 
thereafter be sold to a finance corporation, which was done. Ethridge knew 
that this corporation would only require fire and theft insurance on the car as 
& condition precedent to purchasing the note. He therefore included in the 
carrying charges an amount sufficient only to pay the premium for such insur- 
ance. He testified, which is obviously true, that he would have gladly made 
provision for collision insurance had plaintiff requested it, as his company 
received a substantial commission on such premiums. Plaintiff assumed from 
his conversations with Breard that collision insurance would be included in the 
trade, as a matter of course. These conversations are exclusively relied upon to 
fasten responsibility upon defendant. Contrary to his allegations, plaintiff 
admits that he discussed the matter of insurance on the car with no other repre- 
sentative of defendant. 

Plaintiff is positive that Breard definitely agreed with him that, if a sale 
were closed with defendant, collision insurance would be taken out and that the 
premium therefor would be included in the installment note. Breard is as 
equally positive that he made no such commitment. He testified that he knew 
the finance company only required fire and theft insurance as a condition to 
the purchase of such a note, and that what he said to plaintiff about collision 
insurance was of an advisory character. It is shown that only a small per cent. 
oi defendant’s car purchasers request that collision insurance be effected for 
them. This is generally arranged through other companies or agencies, inde- 
pendent of transactions with defendant. 

Breard, as salesman, was clothed with limited powers of agency. He had no 
authority to close a credit sale before submitting its terms to Mr. Ethridge or 
Mr. Jackson for approval. He certainly was not empowered to close a trade 
with plaintiff on the terms and conditions finally reached. Breard centered his 
efforts on selling plaintiff a six-wheel Dodge sedan. Plaintiff was willing to 
make the purchase, provided defendant would take his old car on the price at 
a value Breard was not authorized to allow, plus his eighteen notes for $30 
each to cover the deferred part of the price and interest and carrying charges. 
Breard’s proposition carried with it an allowance of $200 for the old car, and the 
acceptance of plaintiff’s eighteen notes of $36 each, plus an amount in cash, to: 
close a trade. He was being advised by Mr. Jackson in this regard during the 
negotiations. These monthly payments of $36 included $1 to pay for the 
premium for collision insurance. The total also included interest and other 
carrying charges, aggregating $109, exclusive of that for collision insurance 
premium. The trade actually consummated was for a five-wheel Dodge sedan. 
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Plaintiff was allowed $227 for his used car. The carrying charges were reduced 
to $76, as a concession to procure plaintiff's consent to the sale, and the last 
installment was fixed at $66. Therefore, it is obvious that the sale effected by 
Mr. Ethridge’s efforts was different as to object and terms to any proposition 
submitted to plaintiff by Breard. Breard testified that when he introduced 
plaintiff to Ethridge, immediately prior to the consummation of the sale, he 
did not inform Ethridge of the character or details of their prior negotiations. 
He simply stated to Ethridge that he was not able to reach an agreement for 
the purchase of a car with plaintiff, and suggested that he endeavor to do so. 

[1, 2] Plaintiff should have been impressed with Breard’s lack of plenary 
authority to close sales from the fact that he was finally committed to Ethridge 
for that purpose and a sale consummated on terms entirely different to those 
Breard was able to offer, and entirely out of his presence. The situation had 
assumed such aspects that plaintiff, in the exercise of ordinary precaution, 
should have concluded that he was dealing de novo with the president of 
defendant company who, after all, acts merely in the capacity of agent. Credit 
Alliance Corporation v. Centenary College, 17 La.App. 368, 136 So. 130. He 
should have brought to the attention of such president his desire to procure 
collision insurance, and not have left the question open for misunderstanding. 

It appears that the fire and theft insurance, in a case of this character, is 
effected by the company purchasing the mortgage note. The premium is paid to 
the selling company by the purchaser. Plaintiff admits that the finance company 
which acquired the note he gave defendant, as was its custom and rule, mailed to 
him a copy of the certificate of insurance carried by it on his car. This cer- 
tificate clearly disclosed that only fire and theft insurance was effected. It was 
received before the first installment of the note fell due. He admits he did not 
read it, but deposited it for safe-keeping in a trunk, among other papers of 
value to him. Had he read it carefully, as was his duty, he would then have 
learned that he was without the protection he thought he had. The ultimate 
result of his lack of care and prudence in the respect mentioned is the loss 
he has sustained from the damage to the car. He did not pay for the insurance 
which would have indemnified him against this loss, and did not protest or 
complain of the lack of such protection when provided with the intelligence 
that he had no such protection. Had he prudently acted, the error could have 
been timely corrected and his present loss averted. 

[3, 4] We think a correct decision of the issue tendered by the pleadings 
and evidence simply turns upon an application of fundamental legal principles. 
An agent's authority to bind his principal is limited to the powers expressly 
delegated to him, and to those necessarily implied from such delegation as a 
means to the exercise of such powers. One dealing with an agent is required, 
for his own safety and protection, to look to the powers of the agent. 

|5] In the present case, Breard had authority from defendant to negotiate 
sales. Of course, if he made a cash sale, the terms did not need the approval of 
his superiors. It was different as to credit sales, as is clearly reflected from 
the record before us. Certainly he had no authority to bind his principal to the 
effecting of insurance not required by the company handling its paper. There- 
fore, it appears clear that all of Breard’s propositions and suggestions were of 
a tentative or conditional character, and, when he was removed from the field 
of negotiations, definitely came to an end. And, when plaintiff entered into 
negotiations with defendant’s president, also its agent, the matter was 
approached entirely anew. He was not warranted in assuming that anything 
Breard had said and done would necessarily enter into the trade as was then 
and there negotiated and closed between him and Ethridge. 

The judgment is affirmed. 


STATE MUTUAL, ETC., INS. CO. v. WATKINS. No. 33108. 
Supreme Court of Mississippi, Division B. April 4, 1938. 
180 Southern Reporter 78. 


1. NOTICE. 

The provisions of automobile liability policy in respect to notices of loss 
or injury or of suit and the requirements thereunder are to be reasonably construed 
so as to conserve the real and true purpose of their presence in the contract. 

(For other cases, see Insurance, Dec. Dig. § 533.) 
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2. NOTICE OF CLAIM. 

Only when and not until some claim of liability is presented which under terms 
of the claim is within the coverage of automobile liability policy need notice of 
particular claim be given to insurer, under nctice provision of policy. 

(For other cases, see Insurance, Dec. Dig. § 539[1].) 

3. NOTICE OF ACCIDENT. 

The purpose of provision of automobile liability policy requiring notice to 
insurer of accident and of suit for damages is to enable the insurer to make proper 
investigation and prepare proper defense. 

(For other cases, see Insurance, Dec. Dig. § 533.) 

4. NOTICE OF ACCIDENT. 

The provisions of automobile liability policy requiring notice to insurer of 
accident and of suit for damages are as binding on party claiming under policy as 
upon the insured. 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 

5. EMPLOYEE. ; 

Where automobile liability policy excluded liability for bodily injury to any 
employee of insured and injured party, in statement to insurer at time of its 
original investigation and in declaration in action against insured, asserted’ that 
injured party was an employee of the insured, the injured party could not, during 
trial, switch his position, so far as insurer was concerned, without notice to insurer 
thereof and a reasonable opportunity thereafter to investigate and prepare its 
defense. 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 

6. EXCLUSION. 

Where automobile liability policy excluded liability for bodily injury to insured’s 
employee, injured party, at time of insurer’s original investigation, made state- 
ment that he was an employee of insured and insurer then denied liability and 
injured party in original declaration against insured alleged that injured party was 
an employee, but during trial amended declaration and alleged that he was not an 
employee, insurer’s denial of liability did not constitute waiver of notice of suit. 

(For other cases, see Insurance, Dec. Dig. § 559[2].) 

7. THIRD PARTY. 

Where automobile liability policy excluded liability for bodily injury to insured’s 
employee, injured party at time of insurer’s original investigation made statement 
that he was an employee of insured, and during trial of his action against insured for 
first time switched his position and asserted that he was not an employee, without 
notifying insurer thereof and giving it a reasonable opportunity to investigate and 
prepare a defense, as required by policy, the injured party could not maintain action 
against insurer to collect amount of unsatisfied judgment against insured. 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 

Appeal from Circuit Court, Sunflower County; S. F. Davis, Judge. 

Suit by G. A. Watkins against State Mutual, etc., Insurance Company to recover 
under automobile liability policy. From an adverse judgment, defendant appeals. 

Judgment reversed and judgment rendered for defendant. 

Ben Wilkes, of Greenville, and Cooper & Thomas, of Indianola, for appellant. 

Everett, Foreman & Everett, of Indianola, for appellee. 

GriFFITH, Justice. 

On March 25, 1935, one J. W. Watkins, a first cousin of appellee, took an 
accident insurance policy in appellant company on a certain automobile truck owned 
by the insured. The policy covered, among other things, “the legal liability imposed 
upon the assured for damages resulting from an accident by reason of the ownership, 
maintenance or use of the described automobile on account of bodily injury and 
for death at any time resulting therefrom sustained by any person or persons.” A 
subsequent provision expressly excepted or excluded from the policy any liability 
“for bodily injury to any employee of the assured while engaged in the business 
of the assured (other than domestic employment) or in the operating, maintenance 
or repair of the automobile.” The policy carried the usual provisions found in 
stich policies requiring the giving of notice to the company “as soon as reasonably 
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possible thereafter” of any loss or injury, and also that the company shall be 
immediately notified of any suit against the assured for any such damages or 
claim of damages as are covered by the policy. 

On December 12, 1935, while the policy was in force, the assured sent appellee 
as the driver of the automobile truck to a neighboring town to move a family. 
On the way the driver invited one Ellis to accompany him. During the trip the 
car was overturned and Ellis and the driver, appellee here, were to some extent 
injured. Soon thereafter the insured notified the company of the accident. On 
February 14, 1936, the company sent its investigator, who made full settlement with 
Ellis. On this investigation a written statement was made and delivered by the 
driver, appellee here, which, when fairly interpreted, was to the effect that, at the 
time of the accident, appellee was acting as an employee of the insured in the 
operation of the automobile. Appellee made no suggestion at the time that he 
was entitled to recover anything of the company. 

On February 24, 1936, attorneys for the insured wrote the company asking 
what they expected to do about the claim of appellee. On February 28, 1936, the 
attorney for the company wrote appellee that “under the terms of the policy the 
company ‘does not consider your injuries covered,” and four days later the attorney 
wrote to the insured that he had settled the claim of Ellis ‘in full, and further 
stated that, much to his surprise, G. A. Watkins, appellee here, had written inquiring 
about his damaye, and that he had been instructed to advise that no liability to 
G. A. Watkins was recognized. On March 20, 1936, the company wrote to the 
attorneys of the insured that the Ellis claim had been settled, that G. A. Watkins 
had no valid claim, and that the file had been closed. 

On March 18, 1936, two days before the letter last mentioned was written by 
the company, appellee, G. A. Watkins, filed his action against J. W. Watkins, the 
insured, in the circuit court. The declaration expressly averred that at the time 
of the accident the plaintiff, G. A. Watkins, was an employee of J. W. Watkins, 
that “said J. W. ‘Watkins had employed tke plaintiff G. A. Watkins to operate an 
automobile truck to move a family,” étc. The summons was returned as executed 
on J. W. Watkins on May 8, 1936. No notice was given by the insured of the suit 
until October 6, 1936. The company learned of the suit, however, on September 
21, 1936. On November 24, 1936, the attorney for the company obtained the court 
files and saw that the suit was by appellee as an employee of the insured, and the 
company took no further steps about it, since such claim, as asserted, was not within 
the policy. 

On March 17, 1937, the circuit court being then in session, the case came on 
for trial, and was that day tried. The insured, J. W. Watkins, the defendant in 
the action, had wholly made default ; he made no defense whatever. During the 
trial on the writ of inquiry, plaintiff moved to amend his declaration so as to 
strike out his allegations that he was an employee of the insured at the time of 
the accident, and to insert instead that at the time he was acting gratuitously for 
said insured. The amendment was allowed, and on the same day a judgment was 
entered against the insured in favor of G. A. Watkins for $2,000, 


Execution was issued under this judgment, which was returned nulla bona. and 
thereafter the present suit was filed against the company by G. A. Watkins, appellee 
here, to recover under the said policy. A peremptory instruction was granted 
against the company, and it has appealed, its defense to the action being that no 
notice was given it as required by the terms of the policy. The position taken by 
appellee is that the company had waived its right to notice by its previous cor- 
respondence, wherein it denied any liability to appellee, G. A. Watkins, and had 
stated further that it had closed its files in respect thereto. 

_ The business of insurance, whether fire, life, health, or accident, has become 
of great importance in the economic lives of our people. It is vitally requisite that 
all just claims shall be paid; and, on the other hand, in order to safeguard the 
solvency of insurers, it is vital that unjust claims shall be rejected. To the latter 
end, this court and nearly all other courts in this country have steadily upheld all 
reasonable provisions in insurance contracts in respect to notice and proof of loss. 
In Downing vy. Indemnity Co., 169 Miss. 13, 20, 152 So. 841, 842, this court said on 
that subject that the company is “entitled to have notice so that it might make 
proper investigation and prepare proper defense”: that this “is an important right, 
and the company had the right to provide for” it in the stipulations of its policy. 
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And the court further held that there must be a compliance with such terms as to 
giving notice, else there could be no recovery either by the insurer or by any 
party to whose benefit the policy inures. Other cases in this court are to the 
same effect and there are none to the contrary. 

[1, 2] Fhe provisions of insurance contracts in respect to notices of loss or 
injury or of suits and the requirements thereunder are to be reasonably construed 
so as to conserve the real and true purpose of their presence in the contract. It 
follows, therefore, that it is only-when, and not until, some claim of liability is 
presented which, under the terms of the claim, is within the coverage of the policy, 
that any notice of the particular claim is necessary. As already shown, when 
appellee made his statement to the company at the time of the original investigation, 
his statement, fairly construed, was that he was an employee of the insured at the 
time of the accident, and when he filed his declaration that status or attitude in 
respect to the accident was expressly reaffirmed. In that status he was expressly 
excluded from the coverage of the policy, and, so long as he continued in the asser- 
tion of that status, no notice of his claim to the company was necessary. So long 
as he remained in that status according to his private and public statements, so 
far as communicated to the company, the latter had no concern with his claim, 
and any intrusion upon its part would have been as an interloper. 

But an entirely different situation was presented when during the trial of the 
case against the insured, and for the first time, appellee switched his position and 
attitude and then for the first time asserted that he was not an employee, and for 
the first time asserted a state of facts which would bring him within the coverage 
of the policy, whereby for the first time the company had any legal interest in the 
litigation and when under the terms of the policy was entitled to notice, if the 
policy was to be subsequently involved. 

[3, 4] The reasons and purpose of notice in accident insurance cases are 
substantially the same as in other insurance cases, and the same rules in material 
respects apply; and, as we have already indicated, the requirements of notice are 
as binding upon a beneficiary as upon the insured. As pointed out in Mutual 
Benefit Life Insurance Co. v. Newton, 89 U.S. 32, 22 Wall. 32, 22 L.Ed. 793, 795, 
there are many cases which hold that where, in the notice or proofs of loss, state- 
ments are made which, in a material or controlling respect, show certain facts, the 
claimant will not on the trial be allowed to show that the facts were different from 
those stated. The true rule, we think, applicable in principle to the case here before 
us, is declared in Travelers’ Insurance Co. v. Melick, 8 Cir., 65 F. 178, 187, .27 
L.R.A. 629, 634, that “statements of this nature in proofs of loss are binding and 
conclusive upon the party who makes them until, by pleading or otherwise, he gives 
the insurance company reasonable notice that he was mistaken in his statement, and 
that he will endeavor to show that the death was the result of a different cause 
from that stated in his proofs.” See, also, 1 C.J. pp. 477, 478, and cases there cited. 

[5] As we have already noted, the statements of appellee, both private and 
public as communicated to the company and so far as so communicated, were that 
he was an employee of the insured at the time of the accident. For the first time 
he took a different position and materially different position so far as the insurance 
policy was concerned, on the very day of the trial against the insured and, indeed, 
during the course of the trial itself. So far as the insurance company is concerned, 
he could not thus switch his position, without notice to the company thereof and 
a reasonable opportunity, after such notice, to investigate and prepare its defense; 
and it is admitted that he gave no such notice, nor did anybody else give such 
notice. Without such notice he is not entitled to recover. 

[6] In view of the facts stated, the contention of appellee that the insurance 
company had waived notice is obviously not tenable. It would seem hardly nec- 
essary to say that a party who presents a certain state of material facts to another 
may not rely upon a waiver by the latter as having any effect in regard to a mater- 
ially different set of facts later asserted by the party claiming the waiver. See 
67 C.J. p. 301. 

[7] If the alleged beneficiary, in a situation such as here presented, were 
allowed to prevail against the insurer, the lawful stipulations in insurance policies 
for notice and statement of loss or injury could be diverted from their proper 
Purpose and turned into decoys to lead the insurer away from investigation and 
defense: would permit an alleged beneficiary who had procured the absence of the 
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insurer in reliance upon the represented state of facts to move later and suddenly 
against it, without warning, upon another and a materially different set of facts, 
—essentially different so far as any liability of the insurer is concerned. This does 
not comport with the principles of judicial justice, and is not permissible. The 
insurance company was entitled to the peremptory charge requested by it. The 
judgment will be reversed, and judgment for appellant entered here. 

Reversed, and judgment here for appellant. 


RANKIN v. TRAVELERS INS. CO. 
Supreme Court, Appellate Division, Second Department. April 8, 1938. 
3 New York Supplement (2d) 444. 
LIMITATION OF LIABILITY. 

Where coverage clause of liability policy limited liability to $5,000 for all 
damages arising out of bodily injury of one person and liability insurer paid 
$2,500 to plaintiff's husband on his judgment against insured for loss of plaintiff's 
services, there remained no further liability to the plaintiff on her judgment 
for bodily injuries beyond the sum of $2,500. Insurance Law, § 109. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

Action by Margaret Rankin against the Travelers Insurance Company to 
enforce liability under a liability policy issued by the defendant to an insured 
against whom plaintiff obtained a judgment. From an order denying plaintiff's 
motion to strike out the answer and grant summary judgment, the plaintiff 
appeals. 

Order affirmed. 

Argued before Lazansky, P. J., and Hagarty, Carswell, Adel and Close, JJ. 

Irving Lester Levitt, of Brooklyn, for appellant. 

Anthony J. Busicco, of New York City (Wm. J. Moran, of New York City, 
on the brief), for respondent. 

Memorandum by the Court. 

Action under section 109 of the Insurance Law to enforce liability under a 
liability policy issued by the defendant to one of its assured, against whom 
plaintiff obtained a judgment. 

Order denying plaintiff’s motion to strike out the answer and grant summary 
judgment affirmed, with $10 costs and disbursements. The language in the 
limits of liability clause relating to coverage clause, labeled “Coverage A,” 
effectively limits liability to $5,000 “for all damages arising out of bodily 
injury * * * of one person.” Here, in the City Court action, the defendant 
has paid $2,500 to the plaintiff's husband on his judgment for loss of services. 
There remains, therefore, no further liability to the plaintiff on her judgment 
for bodily injuries beyond the sum of $2,500. Holodko v. Greater New York 
Taxpayers Mutual Ins. Ass’n, 250 App.Div. 706, 294 N.Y.S. 498. The defenses 
urged by the insurer, apart from the cited provision in the policy, are without 
merit. 


BOLLING v. NORTHERN INS. CO. OF NEW YORK. 
Supreme Court, Appellate Division, First Department. April 14, 1938. 
3 New York Supplement (2d) 599. 


1. THEFT. 

Under policy insuring against “direct loss by theft” of automobile, exclud- 
ing coverage of loss from collision, and giving insurer option to return auto- 
mobile with compensation for damage, where automobile was stolen, was found 
abandoned by policeman, who recognized it as stolen automobile, and was 
damaged in collision while being driven to police station by policeman before 
insurer learned of theft, insurer was liable for damage. 

(For other cases, see Insurance, Dec. Dig. § 425.) 

2. VALUE. 

A policy providing for complete indemnity against loss from theft of auto- 

mobile would include diminution in value ensuing during continuance of theft. 


(For other cases, see Insurance, Dec. Dig. § 425.) 


3. THEFT. 
In determining whether loss was covered by policy insuring against “direct 
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loss by theft” of automobile, court was guided by reasonable expectations and 
purpose of ordinary business man when making such a contract. 
(For other cases, see Insurance, Dec. Dig. § 425.) 


Proceeding by Anna P. Bolling against the Northern Insurance Company 
of New York for submission on an agreed statement of facts, under sections 
$46-548 of the Civil Practice Act, of a controversy as to the coverage of a policy 
insuring against direct loss by theft, larceny, robbery, and pilferage of plaintiff's 
automobile. 

Judgment for plaintiff. 

Argued before Martin, P. J., and O'Malley, Dore, Cohn, and Callahan, JJ. 

McCormick & Eckel, of New York City (Robert M. McCormick, of New 
York City, of counsel; Andrew Eckel, of New York City, on the brief), for 
plaintiff. 

Abraham J. Goldberg, of New York City, for defendant. 

CALLAHAN, Justice. 

The question involved in this controversy is one of coverage under a policy 
of insurance. The policy issued by defendant insured plaintiff against direct 
loss by theft, larceny, robbery, and pilferage of her automobile. It contains 
a comprehensive clause against any loss or damage to the automobile, except 
that the company is not to be liable for loss caused by collision. It is specifically 
provided that damage resulting from theft shall not be deemed a loss caused 
by collision. 

In the event of theft the insured is required to give notice to the company, 
in addition to immediately notifying the police authorities. 

It is optional with the company, in the event of theft, to return the stolen 
automobile with the compensation for physical damage. 

For the purpose of salvage, it is provided that, in the event of loss, the 
assured shall protect the property from further damage, and that any act of 
the assured or the company in recovering or preserving the property shall be 
considered as done for the benefit of all concerned. 

Plaintiff's automobile was stolen on the night of August 20, 1936. Shortly 
before midnight plaintiff notified the police. About three hours later a police- 
man found the car, abandoned on a highway. He recognized it as one for 
which an alarm was outstanding. While the officer was driving the automobile 
to the police station, it was damaged as the result of a collision. The amount 
of the loss has been agreed to be $1,288.70. 

Defendant disclaims liability, on the ground that, when the police officer 
took possession of the car, the theft was at an end, and that, therefore, the 
damage sustained was not damage from theft, but due solely to collision. 

[1] Under the circumstances involved, we find that the plaintiff is entitled 
tc recover. 

The defendant had not as yet learned of the theft, or exercised its option 
with respect to the return of or compensation for the property. The delivery 
of the car to the police station was primarily for the benefit of the insurer, 
at least until such option was exercised. 

[2] The fact that here the injury occurred after the police had discovered 
the whereabouts of the vehicle, but before it arrived at the station house, would 
not justify a holding that the right to protection had ceased. The contract is 
one of complete indemnity against loss from theft, and would include diminution 
in value ensuing during the continuance of the theft. Edwards v. Maryland 
Motor Car Insurance Company, 204 App.Div. 174, 197 N.Y.S. 460; Callahan v. 
London & Lancashire Fire Insurance Company, Ltd., 98 Misc. 589, 163 N.Y.S. 
322, affirmed 179 App.Div. 890, 165 N.Y.S. 1079. 


We deem that the theft had not ended, within the meaning of the policy, 
at the time that the collision occurred. If the defendant intended to cover only 
physical damage while the car was being driven by the thief, it could have said 
so in plain language. 

This type of insurance being indemnity insurance, the company is required 
to make the assured whole. It could not do this by restoration of the auto- 
mobile in damaged condition, unless on payment of damages caused by the 
theft. Kansas City Regal Auto Co. v. Old Colony Insurance Co., 196 Mo.App. 
255, 195 S.W. 579; Simpson on Automobile Insurance, 2d Ed., § 237. 
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[3] In determining what meaning is to be given to the provisions of the 
policy insuring against loss due to theft, we must be guided by the reasonable 
expectations nd purpose of the ordinary business man when making such a 
contract. Bird v. St. Paul Fire & Marine Ins. Co., 224 N.Y. 47, at page 51, 120 
N.E. 86, 13 A.L.R. 875. We think that the intention of the parties, as expressed 
by the present contract, was that a loss such as the one sustained herein should 
be deemed one ensuing from theft. 

Judgment should be rendered for plaintiff in the sum of $1,288.70, without 
interest or costs. 

Judgment unanimously directed in favor of the plaintiff in the sum of 
$1,288.70, without interest or costs. Settle order on notice. All concur. 


PAULI et al. v. ST. PAUL MERCURY INDEMNITY CO. 
Supreme Court, Erie County. April 28, 1938. 
4 New York Supplement (2d) 41. 

1. USE. als 

Where automobile owner, who was a volunteer fireman in a fire district wherein 
pumper was out of repair at time of accident, was preceding a fire truck from 
another district piloting the truck to a fire, automobile was used for “business and 
pleasure” within automobile liability policy defining “business and pleasure” as 
“personal, pleasure, family and business use.” 

(For other cases, see Insurance, Dec. Dig. § 435.) 


2. OWNERSHIP. 

An insurer could not disclaim liability on automobile liability policy which 
indemnified insured against liability for bodily injury and property damage resulting 
directly from “ownership, maintenance or use” of automobile, on ground that 
insured purchased automobile under a conditional sales contract and in declarations 
insured allegedly stated that he was unconditional owner of automobile, since alleged 
misrepresentations did not affect risk assumed by insurer. Insurance Law, § 109 

(For other cases, see Insurance, Dec. Dig. § 285%.) 
3. ENCUMBRANCE. 

An insurer could not disclaim liability on automobile liability policy covering 
liability for bodily injury and property damage arising out of “ownership, mainte- 
nance or use” of automobile on ground that policy excluded coverage if automobile 
was encumbered and insured did not disclose that he purchased automobile under 
conditional sales contract, where form upon which policy was written provided for 
two distinct types of policies, and clause excluding coverage referred only to policy 
covering collision, fire, or theft. Insurance Law, §§ 70, 109, 110, 150. — 

(For other cases, see Insurance, Dec. Dig. § 285%.) 

4. CONDITIONAL SALE. 


An insurer was not relieved from liability under automobile liability policy 
because of provision that policy should be void if interest of insured in automobile 
was other than unconditional and sole lawful ownership, and insured purchased 
automobile under conditional sales contract, where form upon which policy was 
written provided for two distinct types of policies, one being indemnity against 
liability, and other being collision, fire, or theft insurance, and clause relied on did 
not relate to indemnity portion of policy. Insurance Law, §§ 70, 109, 110, 150. 

(For other cases, see Insurance, Dec. Dig. § 28514.) 

5. FREE. 

Under automobile liability policy indemnifying insured against liability imposed 
by reason of ownership, maintenance, or use of automobile, title to automobile, either 
legal or equitable, is not necessary to render insurer liable; legal possession or 
responsibility for use thereof being sufficient. 

(For other cases, see Insurance, Dec. Dig. § 28514.) 

Action by Alwin Pauli, as administrator of the estate of Esther M. Pauli, 
deceased, and others, against the St. Paul Mercury Indemnity Company, to recover 
under statute on an automobile liability policy. 

Judgment for plaintiffs. d 

Harold Tillou, of Buffalo, for plaintiffs. 
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Auto. Pauli et al. v. St. Paul Mercury Indemnity Co. 


Saperston, McNaughtan & Saperston, of Buffalo, for defendant. 

VAUGHAN, Justice. 

It appears either by stipulation or from the evidence offered upon the trial 
that the defendant on June 22, 1936, sold and delivered to one Kenneth Carncross 
a policy contract of liability and property damage insurance insuring the said 
Carncross against liability for bodily injury and property damage caused by the 
operation of his automobile while being used for “business and pleasure.” It 
further appears that during the coverage period the insured, Kenneth Carncross, 
was involved in an automobile accident resulting in the fatal injury to Esther M. 
Pauli, to her daughter, Esther M. Pauli (2d), and serious personal injury to another 
daughter, Margaret Pauli. 

Actions were thereafter brought against Kenneth Carncross to recover pecu- 
niary damages growing out of the deaths of Esther M. Pauli and Esther M. Pauli 
(2d) and to recover damages for personal injuries sustained by Margaret Pauli. 
The actions were defended by the present defendant insurance company under a 
full reservation of rights. The trials resulted in judgments aggregating $32,500 
which were later reduced by the Appellate Division, Pauli v. Carncross, 251 App.Div. 
872, 298 N.Y.S. 12, to $22,500 and as so reduced affirmed by the Court of Appeals, 
276 N.Y. 509, 12 N.E.2d 453. Executions were thereafter issued and returned unsat- 
isfied. 

The present action was thereafter brought under section 109 of the Insurance 
Law to recover the limits of liability named in said policy, viz., $5,000—$10,000. 

The defendant contests liability on the ground that (a) the policy does not 
cover the use to which the Carncross car was being put at the time of the accident, 
and (b) the policy is void because of certain alleged false and fraudulent repre- 
sentations as to the ownership of the car and any encumbrances thereon. 

In determining the question of liability of the defendant it should be borne in 
mind that the policy was written upon a combination policy form and various of 
the provisions in said blank apply only to coverages (therein designated as A and 
B) for bodily injury and property damage while others apply to the remaining 
coverages (therein designated as C, D, E, F, G, H and J) and still other provisions 
apparently apply to all coverages. In this case, the only coverages written were 
A and B. 

The policy provides as respects bodily injury liability: “To pay on behalf of 
the insured all sums which the insured shall become obligated to pay by reason 
of the liability imposed upon him by law for damages, including damages for care 
and loss of services, because of bodily injury, including death at any time resulting 
therefrom, sustained by any person or persons, caused by accident and arising out 
of the ownership, maintenance or use of the automobile.” 

Likewise, the policy provides as respects property liability: “To pay on behalf 
of the insured all sums which the insured shall become obligated to pay by reason 
of the liability imposed upon him by law for damages, because of injury to or 
destruction of property, including the loss of use thereof, caused by accident and 
arising out of the ownership, maintenance or use of the automobile.” 

In the declarations attached to and forming a part of said policy, it is stated, 
“The purposes for which the automobile is to be used are: ‘Business and pleasure,’ ” 
and by item 6 of said policy such purposes are defined as follows: “(a) The term 
‘pleasure and business’ is defined as personal, pleasure, family and business use.” 

It appears that Kenneth Carncross was a volunteer fireman in one of the 
Kenmore fire districts; that the pumper in that district was out of repair; and that 
on the occasion of the accident Carncross was preceding a fire truck from another 
ee down Colvin avenue in his own car, piloting or leading the fire truck to a 
re. 

_{1] It is the contention of the defendant that such use was not within the 
definition of “business and pleasure” as defined in said policy. With such contention 
I cannot agree. The definition in the policy is broad and sufficiently inclusive to 
cover the use of the automobile at the time of the accident. Although a volunteer 
fireman, Carncross’ use of his automobile, even in his duties as such a fireman, 
Was nevertheless a personal use. Appleman, in his recent work (1938) on Auto- 
mobile Liability Insurance, at page 31 states: “If the endorsement is for ‘pleasure 
and business’ purposes all uses are included, except where the automobile becomes 
converted into a regular commercial vehicle. Certainly, use by a physician or an 
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attorney upon professional cases is covered—or the transportation of tools by 
a carpenter or plumber. It is the intention of the framers to permit a broad and 
liberal construction of these definitions, subject, of course, to the exclu- 
sions of the policy which will be examined later.” 

The use by Mr. Carncross of his automobile at the time of the accident was 
not excluded under any provision of the policy. 

The policy in question is written upon a combination policy form described 
as an “Automobile Policy—Combination Form.” As the name indicates, the policy 
form combines the ordinary automobile liability policy for bodily injury and prop- 
erty damage with policies of collision insurance and fire and theft insurance. 

By reason of the restrictions found in sections 70, 110, and 150 of the Insurance 
Law, two insuring companies appear upon the policy form, the defendant company 
being the insuring company for coverages A and B, and the Mercury Insurance 
Company being the insuring company for the balance of the coverages set forth 
in the policy, but none of said coverages being insured thereunder, said Mercury 
Insurance Company had no liability thereunder. 

The policy recites: “The limit of each company’s liability against each such 
coverage shall be as stated herein, subject to all of the terms of the policy having 
reference thereto.” (Italics ours.) 

[2] Item 4 of the declarations, entitled “Description of the automobile and the 
facts respecting its purchase by Named Insured,” is completed by a description of 
the automobile as to year model, trade-name, type of body and serial and motor 
numbers and model, but is silent as to factory list price, actual cost, including 
equipment, year and month purchased, new or used, and as to question, is automobile 
fully paid for? 

The failure to obtain the omitted information suggests its immateriality as 
respects coverage for bodily injury and property damage. 

Other items pertinent to the inquiry under consideration are: “5. State amount 
of lien, mortgage or other encumbrance, if any—None.” And “8. The Named 
Insured is the sole owner of the automobile except as herein stated: No exceptions.” 


It appears from the evidence that the insured Carncross purchased his auto- 
mobile under a conditional sales agreement and that there was due and owing on 
the same at the time of the issuance of the policy the sum of $500. 


It is the contention of the defendant, in view of such evidence, that the state- 
ments in the declarations were not true and that they constituted misrepresentations 
and that it is relieved of liability under the policy. 

In support of its contention the defendant directs attention to various policy 
provisions : 

“Misrepresentation and Fraud. This entire policy shall be void if the insured 
has concealed or misrepresented any material: fact or circumstance concerning this 
insurance or the subject thereof; or in case of any fraud, attempted fraud, or false 
swearing by the insured touching any matter relating to this insurance or the subject 
thereof, whether before or after a loss.” 


It appears without dispute from the evidence of both Kenneth Carncross, the 
insured, and William J. Brogan, the agent who solicited and brokered the insurance 
in question, that the questions appearing under items 5 and 8 were not asked the 
insured and that the answers thereto were, at the time of the writing of the policy, 
voluntarily inserted by the defendant company without suggestion from either the 
insured or the soliciting broker. 


Defendant urges, however, that under the provision of the policy designated 
“Declarations” which reads: “By the acceptance of this policy the named insured 
agrees that the statements in the declarations are his agreements and representa- 
tions, that this policy is issued in reliance upon the truth of such representations, 
and that this policy embodies all agreements existing between himself and the com- 
pany or any of its agents relating to this insurance,” such statements in the Declara- 
tions were the insured’s representations, 

Whether the representations were under the circumstances of this case 
misrepresentations becomes important in determining defendant’s liability only in 
the event they are material to the risk assumed by the defendant. 

This is not a policy of insurance against loss of the automobile or damage 
thereto. The policy is an indemnity contract against liability of the insured for 
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damages on account of bodily injury and property damage resulting directly from 
“the ownership, maintenance or use” of the described automobile. 

I am unable to see how the declarations as to encumbrances on, and ownership 
of, the automobile are in any manner misrepresentations affecting the risk of bodily 
injury and property damage assumed by the defendant, nor do I find that there 
has been any fraud or attempted fraud on the part of the insured. 

It appears not alone from the testimoay of the soliciting broker but also from 
the testimony of agents for various insurance companies that whether the automobile 
is paid for or encumbered is not material or taken into consideration in determining 
the question of the issuance of bodily injury and property damage insurance. 

In Kuntz v. Spence, Tex.Civ.App., 48 S.W.2d 413, 418, the facts are not unlike 
those in the case at bar. The action was brought to recover damages for the 
death of appellee’s son, who, while riding as a passenger in appellant’s automobile, 
was thrown therefrom by the sudden, negligent stopping thereof. The appellant 
contended that since the statements contained in the policy that the automobile was 
fully paid for and that there was no lien or encumbrance against it were untrue, 
the entire policy was void. After referring to various provisions of the policy 
under the headings “Misrepresentation and Fraud,” “Lien or Mortgage,” and “Title 
and Ownership” which are in substance the same as contained in the policy in 
question, the court said: “It is thus apparent that the untrue statement contained 
in the policy that the car was unincumbered or that Mr. Kuntz’ title thereto was 
in any sense unconditional was material only to the issue of liability for loss or 
damage to the car; it being a familiar rule that general terms of a contract will 
be controlled in their application by specific provisions. It is further apparent that 
at all events, whether or not the automobile was incumbered or unincumbered at 
the time the policy was taken out and at the time the accident occurred, was not 
material to the risk incurred by the issuance of the policy against the bodily 
injuries, such as provided for in paragraph A of the policy and on which plaintiffs’ 
suit was based, even though it could be said that the policy should be construed 
as warranting the truth of the statement therein contained, to the effect that the 
automobile was unincumbered.” 

[3] Defendant urges, however, that whether the statements contained in items 
5 and 8 of the declarations are misrepresentations material to the risk or not, the 
policy is specific in denying coverage if the automobile is subject to any lien, mort- 
gage, or other encumbrance, and calls attention in that regard to that portion of 
the policy under the heading, “Exclusions,” which reads in part as follows: “This 
policy does not cover (e) * * * (5) While subject to any lien, mortgage or other 
encumbrances not specifically described herein.” 

Having in mind that the form upon which the policy in question is written 
makes provision for two separate and distinct types of policies, it is pertinent to 
inquire to which of the two types of policies the above provision refers. The policy 
written covers liability for bodily injury and property damage arising out of the 
“ownership, maintenance or use” of the automobile described in the policy. The 
exclusion above referred to in my opinion only refers to a policy covering collision, 
fire, or theft and has no relationship to liability imposed by reason of “ownership, 
maintenance or use.” 

Further evidence of this fact is found from a reading of the “Specific Condi- 
tions Applicable Only to Coverages A and B,” which insure against bodily injury 
and property damage, and in which no mention is made of “Lien or Encumbrance” 
applying to such type of coverage. 

As against the absence of such language relative to coverages A and B, we 
find under “Specific Conditions Applicable only to Coverages C, D, E, F, G, H and 
J (coverages C, D, and F being for fire, theft and collision) specific mention of 
“Lien and Encumbrance” in the following language: “Unless otherwise provided 
by agreement in writing added hereto, and except as to any lien, mortgage or other 
encumbrance specifically set forth and described in item 5 of the declarations, this 
company shall not be liable for loss or damage to any property insured hereunder 
while subject to any lien, mortgage, or other encumbrance.” _ 


In my opinion the language of the policy itself establishes beyond doubt that 
the fact that the automobile of the insured was encumbered has no bearing on the 
validity of the policy written by the defendant. 

[4] Another provision of the policy to which defendant calls attention is “Title 
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and Ownership” which reads: “Except as to any lien, mortgage or other encum- 
brance specifically set forth and described in item 5 of the declarations, this policy 
shall be void, unless otherwise provided by agreement in writing added hereto, if 
the interest of the insured in the subject of this insurance be or become other 
than unconditional and sole lawful ownership, * * * ” 

Such provision is by the very terms of the policy made applicable to coverages 
C, D, E, F, G, H, and J, and does not apply to the type of coverage issued by the 
defendant. : 

The statement set forth in item 8 is therefore immaterial in so far as the 
validity of the policy in question is involved. 

[5] Under an automobile liability policy indemnifying the insured against 
liability imposed by reason of the ownership, maintenance, or use of the automobile, 
title to the automobile, either legal or equitable, is not necessary. All that is 
necessary is legal possession or responsibility for the use thereof. 

Blashfield, in his work Cyclopedia of Automobile Law and Practice, vol. -6, 
Permanent Ed., § 3873, says: 

“The rule requiring possession by the insured of an insurable interest in the 
property forming the subject matter of the insurance, which prevails generally in 
casualty insurance, is not applicable to liability indemnity policies. 

“The character of the insurance is quite different from insurance, against injury 
or loss, of the property: insured by fire, theft, collision, or the like, where the insured 
is required to have some real interest in the property insured; in the case of liability 
insurance the risk and hazard insured against is not the injury or loss of the prop- 
erty named in the policy, but against the loss and injury caused by the use of the 
property therein named, for which the insured might be liable, and the right of 
the insured to recover does not depend upon his being the holder, in fact, of either 
legal or equitable title or interest in the property, but whether he is primarily 
charged at law or in equity with an obligation for which he is liable.” 

The policy in question also contains the usual clause including as an insured 
thereunder as respects said coverage and liability arising out of ownership, 
maintenance, or use of said automobile “any person while using the automobile and 
any person or organization legally responsible for the use thereof,” provided such 
use was with the permission of the named insured. Obviously, the defendant rec- 
ognized that as respects its liability, it was immaterial whether the person causing 
the accident by such use of the automobile had any claim or title thereto or not. 

It follows that the plaintiff is entitled to judgment in the sum of $10,647.21, 
together with interest thereon from November 25, 1936, to date of entry of judg- 
ment. Submit findings in accordance with this decision. 

JACKSON v. CITIZENS CASUALTY CO. et al. 
Court of Appeals of New York. April 12, 1938. 
14 Northeastern Reporter (2d) 446. 
1. RIGHT OF ACTION. 

The statute prescribing standard liability policy whereby injured person may 
maintain action against insurer is a remedial statute manifesting intent to cor- 
rect the previous law whereby injured person possessed no cause of action 
against insurer because of lack of privity of contract. Insurance Law, § 109. 

(For other cases, see Insurance, Dec. Dig. § 591%.) 

2. RIGHT OF ACTION. 

The statute prescribing standard liability policy whereby injured person may 
maintain action against insurer creates a new cause of action, and hence legisla- 
tive intent must be determined by careful analysis of wording of the statute. 
Insurance Law, § 109. 

(For other cases, see Insurance, Dec. Dig. § 5914.) 

3. ASSIGNMENT. 

_ The statute prescribing standard liability policy whereby injured person may 
maintain action against insurer manifests intent to protect injured plaintiffs, and 
gives no cause of action to assignee of injured person, in view of failure to 
specify assignee and of public policy against assignment of personal injury 
claims. Insurance Law, § 109. 

(For other cases, see Insurance, Dec. Dig. § 59114.) 
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4. CONTRIBUTION. 

The statute permitting contribution between joint tort-feasors is inapplicable 
to statutory liability to injured person, of insurers of joint tort-feasors, and 
there can be no contribution or indemnification between such insurers. Insur- 
ance Law, § 109; Civil Practice Act, § 211-a. 

(For other cases, see Insurance, Dec. Dig. § 604.) 

5. ASSIGNMENT. 

An injured person’s right to maintain action against liability insurer under 
standard liability policy is statutory rather than contractual, and hence is not 
assignable as a contractual right, notwithstanding that claim has been reduced 
to judgment against insured. Insurance Law, § 109. 

(For other cases, see Insurance, Dec. Dig. § 591%.) 

6. RIGHT OF ACTION. 

Where statute creates new cause of action and by its terms specifies the 
class to which the action is given, the statutory provision that any claim or 
demand may be transferred except where forbidden by statute or against public 
policy does not operate to enlarge class to which action is given. Insurance 
Law, § 109; Personal Property Law, § 41. 

(For other cases, see Insurance, Dec. Dig. § 591%.) 

Appeal from Supreme Court, Appellate Division, Fourth Department. 

Action by Winifred D. Jackson, as administratrix of the estate of James L. 
Jackson, deceased, against Brown & Kleinhenz, Inc., and others, for damages for 
death of James L. Jackson. Plaintiff recovered judgment against two defend- 
ants, which was assigned to. Martin C. Schaus, together with plaintiff’s cause of 
action against the Citizens Casualty Company, and Martin C. Schaus moved to 
revive the action against defendant the Citizens Casualty Company of New 
York and substitute himself as plaintiff. From an order of the Appellate 
Division, Fourth Judicial Department, 252 App.Div. 393, 299 N.Y.S. 644, affirming 
on the law an order of Special Term denying the motion, Martin C. Schaus 
appeals by leave granted, and the following question was certified, —— App. 
Div. _ 1 N.Y.S.2d 857: “On the record in this case was the motion of the 
appellant Martin C. Schaus properly denied as matter of law.” 


Order affirmed, and certified question answered in the affirmative. 

Frank Gibbons, of Buffalo, for appellant. 

Manly Fleischmann, of Buffalo, for respondent. 

Fincu, Judge. 

Whether the person injured may assign the cause of action given by sub- 
division 1 of section 109 of the Insurance Law, Consol. Laws, c. 28, either before 
or after judgment against the insured, is the question of law presented for 
decision. 

The facts, in so far as necessary to present this question, are as follows: 
James L. Jackson died as the result of injuries received by him from an auto- 
mobile operated on the highway by one Juan Lord. The plaintiff, his widow, 
brought a statutory death action against Brown & Kleinhenz, Inc., Forbes Motor 
Agency, Inc., and Juan Lord, to recover damages alleged to have been caused by 
the negligence of the defendant Juan Lord, as operator, and Brown & Kleinhenz 
Inc., and Forbes Motor Agency, Inc., as owners. At Trial Term a verdict was 
rendered in favor of defendant Brown & Kleinhenz, Inc., of no cause of action 
and in favor of plaintiff against the defendants Forbes Motor Agency, Inc., 
and Juan Lord for approximately $18,000. Forbes Motor Agency, Inc., appealed 
to the Appellate Division, where the judgment of the Trial Term was reverséd 
and the complaint as to it dismissed. Jackson v. Brown & Kleinhenz, 246 App. 
Div. 445, 284 N.Y.S. 44. On appeal to the Court of Appeals, the judgment of 
the Appellate Division was reversed and that of Trial Term reinstated. Id., 
273 N.Y. 365, 7 N.E.2d 265. Juan Lord did not appeal, and execution issued 
against him has been returned wholly unsatisfied. The defendant Citizens 
Casualty Company had issued an automobile liability policy, obligating payment 
of the judgment recovered against Juan Lord, and the plaintiff commenced an 
action against this surety company. Following the decision of the Court of 
Appeals, reinstating the judgment against Forbes Motor Agency, Inc., the judg- 


ment in favor of plaintiff was assigned to Martin C. Schaus, as was also the 
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cause of action which the administratrix had against the defendant by virtue of 
the liability insurance policy. Schaus thereupon moved to revive the action 
against the defendant insurance company and substitute himself as plaintiff. 
This motion was denied, and upon appeal the Appellate Division affirmed on the 
law and not in exercise of discretion, thus presenting squarely the question of 
law, whether the cause of action provided by section 109 of the Insurance Law 
was assignable. The Appellate Division granted leave to appeal to this court 
and certified the question, “On the record in this case was the motion of the 
appellant Martin C. Schaus properly denied as matter of law?” 

{1, 2] Prior to the enactment of section 109 of the Insurance Law, an injured 
person possessed no cause of action against the insurer of the tort-feasor 
because of the lack of privity of contract. Burke v. London Guarantee & 
Accident Co., 47 Misc. 171, 93 N.Y.S. 652, affirmed 199 N.Y. 557, 93 N.E. 1117, 
In consequence, if the insured was insolvent, so that the person injured or the 
estate of one killed was unable to satisfy the judgment against him, the insurer 
in effect would be released. The policy being one of indemnity against loss 
suffered by the principal, it followed that, the insured having suffered nc lam- 
age, there was no loss for the insurer to indemnify. For the purpose o1 cor- 
recting this situation with its attendant injustice the Legislature enacted this 
remedial statute which became section 109 of the Insurance Law. Coleman vy. 
New Amsterdam Casualty Co., 247 N.Y. 271, 160 N.E. 367, 72 A.L.R. 1443. Since 
a new cause of action was created, the initial step in determining the intention 
of the Legislature must be a careful analysis of the wording of the statute. 
For convenience the pertinent portions of section 109 follow: “No policy of 
insurance against loss * * * resulting from accident to * * * an employee or 
other person * * * shall be issued * * * unless there shall be contained within 
such policy a provision that the insolvency or bankruptcy of the person insured 
* * * shall not release the insurance carrier from the payment of damages for 
injury sustained * * * and a provision stating that in case judgment against the 
insured * * * shall remain unsatisfied * * * then an action may be maintained 
by the injured person, or his or her personal representative, against the insurer.” 

The above section was attacked as offending the Constitution. Because the 
issuance of a policy coming within the purview of the provisions required by 
section 109 was entirely voluntary on the part of the insurer, the section was 
upheld. Merchants’ Mut. Automobile Liability Ins. Co. v. Smart, 267 U.S. 126, 45 
S.Ct. 320, 69 L.Ed. 538; affirming Smart v. Merchants’ Mut. Automobile Liability 
Ins. Co., 236 N.Y. 577, 142 N.E. 290; Id., 206 App.Div. 630, 198 N.Y.S. 949. 

[3, 4] In the light of the common law before the enactment of section 109 of 
the Insurance Law, the attendant injustice and the mischief which the Legis- 
lature was seeking to cure, we must conclude that the statute was drawn for 
the protection of injured plaintiffs. The words of the section give express pro- 
tection to “the injured person, or his or her personal representative.” Was it 
the legislative intention to go further and permit an assignee to receive a like 
protection? Applying a fundamental principle of statutory construction, this 
specific mention of those to whom the tight of action is given implies the 
exclusion of others. Aultman & Taylor Co. v. Syme, 163 N.Y. 54, 57, 57 N.E. 
168, 79 Am.St.Rep. 565. This construction likewise accords with a public policy 
which holds claims for personal injuries nonassignable. Whatever may have 
been the reason for such public policy in earlier times, it seems now clear that 
the protection of the injured person is the dominant note. In confining this 
protection to the person injured or his personal representative, the Legislature 
has still further protected the injured and the representative by excluding 
speculation in these claims. In addition it is to be noted that to permit a 
recovery by the assignee in the case at bar would in effect permit forcing 
contribution between companies issuing liability policies. In fact it is here 
urged that the defendant, as insurer of the driver of the automobile, is primarily 
liable as against the insurer of the owner of the car. But it is held that there 
can be no contribution or indemnification under these circumstances, and the 
recently enacted statute permitting contribution between joint tort-feasors, 
Civil Practice Act, § 21l-a, does not apply to the facts in the case at bar. 

All the above considerations constrain us to go no further in the construc- 
tion of section 109 than the express intention of the Legislature as shown in 
clear and unambiguous terms. These give a right of action to the injured 
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person or his or her representative, and not to an assignee. If, because of 
the ambiguity of the language used by the Legislature the court has placed too 
strict a limitation upon the application of the statute, it is easily within the 
province of the Legislature to expand its application. A court should go no 
further than is indicated by language in the statute. 

The above construction is in accord with that reached by this court in an 
analogous suit. Royal Indemnity Co. v. Travelers Ins. Co., 244 App.Div. 582, 280 
N.Y.S. 485, affirmed, 270 N.Y. 574, 1 N.E.2d 337. In that case plaintiff, an 
insurance carrier, paid an award under the Workmen’s Compensation Law, 
Consol. Laws, c. 67, to the injured person, and then recovered a judgment 
against the tort-feasor on the theory that the payment of the award operated 
as an assignment of the cause of action of the person injured. The judgment 
was returned unsatisfied and action was brought against the insurer of the 
wrongdoer under section 109 of the Insurance Law. In granting the motion of 
defendant for judgment on the pleadings, it was held by this court that the 
cause of action under section 109 was limited to the injured person, or, in case 
of death, his personal representative. 

[5] The appellant urges that the cause of action in the case at bar is created 
by the contract of insurance rather than by statute, and, therefore, is assignable 
equally with any other contractual right. But, as was well said by the Appellate 
Division, “The right which is thus accorded the plaintiff owes its parentage to 
the statute, rather than to the contract of insurance. The policy adopts, under 
compulsion, the provisions of the statute. Under such circumstances it is idle 
to say that this is an action upon a contract rather than one under the statute.” 
252 App.Div. 393, 397, 299 N.Y.S. 644, 648. 

Appellant also urges that, although a cause of action for personal injuries may 
be too personal for assignment, yet upon the entry of judgment the nonassign- 
ability of the cause of action is lost, and the right which survives is merely 
that of a breach of the contract of insurance or one based upon the judgment 
obtained by the plaintiff. A complete answer to this contention is that, prior 
to the enactment of the statute, no claim could he enforced successfully against 
the insurer, whether founded upon a breach of contract or upon the recovery 
of judgment. In consequence all rights of recovery, upon whatever theory, 
are limited by the words of the statute and are given only to the injured party 
or to his or her representative. 

[6] Appellant also relies upon the provisions of the Personal Property 
Law, Consol. Laws, c. 41, § 41. This section provides that any claim or demand 
may be transferred except where the transfer is forbidden by statute or would 
contravene public policy. But where as in the case at bar a new cause of 
action is created, and the statute creating such cause of action by its terms 
specifies the class to which the action is given, section 41 does not purport to 
enlarge this class. Royal Indemnity Co. v. Travelers Ins. Co., supra. 

It follows that the order appealed from should be affirmed, with costs, and 
the certified question answered in the affirmative. 

Crane, C. J., and Lehman, O’Brien, Hubbs, Loughran, and Rippey, JJ., concur 

Order affirmed, etc. 


DECKER v. KOLLEDA. 
Court of Appeals of Ohio, Marion County. April 17, 1938. 
14 Northeastern Reporter (2d) 417. 
1, NOTICE. 

Where automobile liability insurance policy provided that no suit or action 
on the policy, for the recovery of any claim on account of loss or damage to the 
automobile insured, should be sustained unless the insured should have fully 
complied with requirement that written notice be given to the insurer as soon 
as reasonably possible, the giving of notice as provided by the policy was a 
condition precedent to insurer’s liability. , 

(For other cases, see Insurance, Dec. Dig. § 535.) 
2.-NOTICE OF ACCIDENT 

A judgment creditor of insured under automobile liability insurance policy 
who sought to have insurance money applied in satisfaction of judgment, was 


required to show that notice of accident was given by insured to insurer in 
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accordance with terms of policy, or to establish facts which would dispense 
with notice. Gen.Code, §§9510-3, 9510-4. 
(For other cases, see Insurance, Dec. Dig. § 646[9].) 


3. WAIVER. 


_ The failure of the insurance company to defend in an action against the 
insured under automobile liability insurance policy did not constitute a waiver 
of the provisions of the policy requiring that notice of accident be given by 
insured as soon as reasonably possible. Gen.Code, §§ 9510-3, 9510-4. 

(For other cases, see Insurance, Dec. Dig. § 558[1].) 


Syllabus by the Court. 

1. The giving of a written notice to an insurance company, as provided by its 
policy, is a condition precedent to the liability of the company under a liability 
insurance policy providing that written notice of any loss must be given the 
insurance company within a reasonable time and that “no suit or action on this 
policy * * * shall be sustainable in any court of law or equity, unless the 
assured sha® have fully complied with all the foregoing requirements.” 

2. In such case, one who has recovered a judgment against the insured and 
seeks judgment against the insurance company under Section 9510-4, General 
Code, must show that the notice was given according to the policy, or establish 
facts which would dispense with notice, before liability may be imposed against 
the insurance company. The failure of the insurance company to defend in 
the action against the insured does not constitute a waiver of the provisions of 
the policy as to notice. 

3. Where the insurance company is made a party defendant to the original 
action by virtue of Section 9510-4, General Code, the trial court may consider 
all matters patent on the face of the record, including prior proceedings, 
although not presented as evidence in the case. 

Action by one Decker against one Kolleda for injuries sustained in automobile 
accident, wherein the plaintiff obtained a judgment and filed a supplemental peti- 
tion, as judgment creditor, against an insurance company to reach and apply 
insurance money to the satisfaction of the judgment against the insured. From 
a judgment in favor of the insurance company, the plaintiff appeals.—[Editorial 
Statement. ] 

Judgment affirmed. 

Carhart, Warner & Carhart, of Marion, for appellant. 

John E. Foster, of Columbus, and W. P. Moloney, of Marion, for appellee. 

Per Curiam. 

{1] Under the terms of the automobile liability insurance policy in contro- 
versy in this action, the condition of the policy that “upon the occurrence of any 
loss or accident covered under this section. the assured shall give written notice 
to the company at its home office at Columbus, Ohio, or its duly authorized 
agent, as soon as is reasonably possible with the fullest information obtainable 
at the time,” is, by the further condition appearing in the policy that “no suit 
or action on this policy, for the recovery of ‘anv claim on account of loss or 
damage to the automobile insured hereby, shall be sustainable in any court of 
law or equity, unless the assured shall have fully complied with all the fore- 
going requirements that relate to such loss or damage * * *,” made one of the 
conditions precedent to the liability of the insurance company on the policy, 
and the burden is on the plaintiff, judgment creditor of the assured, to plead 
and prove compliance with this provision in order to entitle her to recover from 
the defendant on the policy. 33 Corpus Juris, 85, § 798; 36 Corpus Juris, 1124, 
§ 123: Union Ins. Co. of Dayton v. McGookey & Moore, 33 Ohio St. 555; 
Moody v. Ins. Co., 52 Ohio St. 12, 38 N.E. 1011, 26 L.R.A. 313, 49 Am.St.Rep. 
699, paragraph 2 of the syllabus. 

The petition does not allege performance by the plaintiff or the assured of 
this condition precedent: or any waiver, estoppel, or excuse for nonperformance 
of this condition. 

It is alleged in the answer that the accident in which the plaintiff herein 
was injured occurred on the 22d day of August, 1931, and that no notice of 
any accident or claim under this policy was received by this defendant or 
defendant’s agent, until the 10th day of June, 1933, and that as a result thereof 
the sections of the policy requiring notice of accident as soon as is reasonably 
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possible was violated and that any action on the policy as a result of the accident 
alleged in plaintiff’s petition was and is wholly barred. 

{2] This allegation of the answer remedied the deficiency of the petition in 
failing to allege that notice of the accident had been given, but as under the 
allegation of the answer the accident occurred on August 22, 1931, and notice 
was not given until June 10, 1933, almost twenty-two months after the accident, 
which is charged to have been in violation of the provisions of the policy, and 
as it cannot be said as a matter of law that such notice was given as soon as 
was reasonably possible after the accident occurred, it was incumbent on the 
plaintiff to allege facts showing that such notice was given as soon as reasonably 
possible after the accident occurred, or of waiver, estoppel or excuse for non- 
performance. Eureka Fire & Marine Ins. Co. v. Baldwin, 62 Ohio St. 368, at 


page 382, 57 N.E. 57. 


[3] The plaintiff did not amend her petition to allege such facts, and did 
not allege such facts in her reply to the answer, but instead alleged that the 
defendant was given notice by the assured of the filing of an action against the 
assured by plaintiff for recovery for injury coming within the terms of the policy 
and that defendant failed to defend such action and thereby waived the conditions 
of the policy as to notice. As the giving of the notice of the accident was a 
condition precedent to the liability of the defendant to the plaintiff on the 
policy, the refusal of the defendant to defend the action brought by the plaintiff 
against the assured did not constitute a waiver of the giving of the notice of 
the accident. The allegation referred to did not remedy the deficiencies in 
plaintiff’s pleadings, and the defendant if it had so moved would have been 
entitled to judgment against the plaintiff on the pleadings, but as no such 
motion was made, we will proceed with the consideration of the case as sub- 
mitted to the trial court. 

Under the provisions of Sections 9510-3 and 9510-4 of the General Code, 
the supplemental petition of the plaintiff, judgment creditor of the assured, to 
reach and apply the insurance money under the policy of the defendant, to the 
satisfaction of plaintiff's judgment against the assured, was filed in the action 
in which such judgment was rendered, wherein the defendant insurance company, 
insurer, was made a new party defendant to the action. 


[4] Under these statutory provisions, the action of the plaintiff against the 
defendant, being filed in the original action of plaintiff against the assured 
became a part of it, and being a part of the original case was subject to the 
general rules applicable to courts taking judicial notice of all proceedings in the 
same case. 

In 15 Ruling Case Law, 1113, § 44, it is stated: “Notice will uniformly 
be taken by a court of its own records in the case at bar, and of all matters patent 
on the face of such records, including all prior proceedings in the same case.” 


Or, considered from another viewpoint, as the action brought by the plaintiff 
against the defendant is an action to reach and apply the insurance money to the 
satisfaction of plaintiff’s judgment. it is in the nature of a proceeding in aid of 
execution and if it is not technically a nart of the original action, it is an action 
collateral to the original action in which class of actions the court will recognize 
the proceedings in the principal suit. 15 Ruling Case Law, 1112, § 43. 

For the purpose of identifying the questions litigated and decided in the 
principal action, the court mav consider the pleadings therein. State Automobile 
Mutual Ins. Ass’n v. Lind, 122 Ohio St.. 500, 172 N.E. 361. 

Under the authorities mentioned, the court in the case at bar had a right 
to take judicial notice of all matters patent on the face of the records in the 
original case including all prior proceedings in the same case, although such 
records were not formally presented in evidence in the case. 

When the petition of the plaintiff in the action brought by her against the 
assured is considered in connection with the agreed statement of facts upon which 
this cause was submitted to the court, the decision of the common pleas court 
herein is sustained by competent, credible, substantial evidence and is neither 
contrary to law nor against the weight of the evidence, and is not subject to 
reversal herein. 
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For the reasons mentioned, the judgment of the court of common pleas 
will be affirmed. 

Judgment affirmed. 

Guernsey, P. J., and Crow and Klinger, JJ., concur. 


PHCENIX INDEMNITY CO. v. ANDERSON et al. 
Supreme Court of Appeals of Virginia. April 28, 1938. 


196 Southeastern Reporter 629. 
1. CONSTRUCTION. 


As respects rights under North Carolina automobile liability policy, agree- 
ments and conditions in policy and statements referred to in agreements and 
conditions must be read together. C.S.N.C. § 6289. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

3. MATERIALITY. 

As respects rights under North Carolina automobile liability policy, charac- 
ter of vehicle insured and purposes to which it was to be put were “material 
representations.” C.S.N.C. § 6289. 

(For other cases, see Insurance, Dec. Dig. § 28514.) 

4. DEVIATION. 

An insurer is liable on a master’s automobile liability policy for a servant’s 
acts, even though servant deviates from the scope of his employment, where 
deviation is slight. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

5. AMBIGUITY. 

Though ambiguous provisions in insurance policies should be construed 
against insurer, the rule of reason must prevail in their construction. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

6. OCCUPATION. 

An insurer was not liable under a North Carolina automobile liability policy 
insuring an employer’s truck and providing that truck should be used in 
employer’s business as merchant for damages to a railroad signal box which was 
struck after employee, who had been authorized to drive truck to another 
town to buy produce, had gone to market, called on a friend, and made a 
mistake in the road, and continued to drive on knowing that he had made a 
mistake. C.S.N.C. § 6289. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

Hudgins, J., dissenting. 

Error to Circuit Court, City of Norfolk; R. B. Spindle, Judge. 

Action on an automobile liability policy by Henry W. Anderson and another, 
receivers etc., against the Phoenix Indemnity Company. To review a judgment 
for plaintiffs, defendant brings error. 

Reversed and rendered. 

Argued before Campbell, C. J., and Holt, Hudgins, Gregory, Browning, 
Eggleston, and Spratley, JJ. 

Eastwood D. Herbert, of Norfolk, for plaintiff in error, 

William G. Maupin, of Norfolk, for defendants in error. 

Hott, Justice. 

The Royall Grocery Company is a North Carolina corporation doing business 
at Wake Forest. William L. Royall is its secretary and treasurer. T. F. John- 
son, in one place, describes himself as assistant manager of the store and else- 
where he said that, “I was called the manager, I was really manager, but I 
worked for Mr. Royall. He was my boss, in other words.” 

This corporation owned a half ton Ford truck. Two or three times a week, 
Royall would send Johnson in it to Raleigh to purchase fresh vegetables for 
the Wake Forest store. They would be brought in the early morning by farm- 
ers from the surrounding country to the city market, and it was from them 
that purchases were made by Johnson with money given him for that purpose 
by Royall. Sometimes Johnson would start in the early morning, and some- 
times he would start late in the evening, after business hours, in order that 
he might spend the night with his brother who lived in Raleigh and make an 
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early return to Wake Forest, 16 miles away. His duty, and his only duty, was 
to purchase these fresh vegetables and to bring them, still fresh, to the Wake 
Forest store. 

On the evening of November 8, 1935, Royall, in accordance with an estab- 
lished custom, gave Johnson money and sent him to Raleigh to make purchases 
for tomorrow's trade. The Wake Forest store closed at half past six. Johnson 
ate dinner at home and then drove straight to his brother’s house, which he 
reached somewhere between 7:30 and 8 o’clock. Within about an hour he left 
it and went to the market to see if he could pick up bargains already there. 
He bought nothing but drank to an extent not stated. Thereafter he started 
to return to his brother’s house but chanced to remember a friend, Bobbitt, 
who had once driven a truck for the Royall Grocery Company but who had 
been discharged and was then working at Staubt’s bakery. Bobbitt was at 
work and did not get off until 11 o’clock. They then went in Bobbitt’s car to a 
“nip joint,” where they took a drink, and from there to a café for lunch. Bobbitt 
went back to his work and Johnson to his truck parked near the bakery. He 
turned into Hillsboro street and to his left instead of to his right, which would 
have taken him back to his brother’s home; “I discovered my mistake after I 
had gone several blocks, and I decided that I did not want to go home then, so 
I continued to ride” out towards Durham on United States Highway No. 1, 
until he reached a point about 5% miles from the State Capitol, when he ran 
off the road and into an instrument case which operated crossing signals at 
Thompson’s crossing on the Seaboard Air Line, doing damage in amount 
$1,108.32. 

Johnson moved to Virginia, and an action was brought against him in the 
circuit court of Newport News, where judgment was obtained on which execu- 
tion has issued in vain. Plaintiff in error defended that action under a stipula- 
tion that liability was not conceded. Afterwards, this action was instituted 
against it. 

The policy itself is a North Carolina contract, and the accident suffered 
occurred in that state. Concededly, we are governed by the substantive law of 
that state. 

This policy was in effect for one year from January 10, 1935. As issued, it 
covered another half ton Ford truck but was shifted to that which did the 
damage by an indorsement attached to the policy of date March 8, 1935, and is 
limited in its coverage to “the use thereof as herein stated.” The first paragraph 
of the policy itself reads: 

The insurance carrier “does hereby agree with the named assured, subject 
to the limitations and conditions herein contained, as respects accident occurring 
within the territorial limits of the United States of America, Hawaii, and in 
Canada, while this policy is in force, by reason of the,ownership or maintenance 
of any automobile described in statement 4 and the use thereof as herein stated, 
including accident occurring by reason of and during the loading and unloading 
of such automobile.” 

What are the uses herein stated? 

We turn to “Section I1I]—Statements,” itself subdivided. Section 1 tells us 
that assured’s occupation is that of business or merchant. Section 5 limits the 
uses to which commercial automobiles may be put: “Commercial automobiles— 
Only in the business described in Statement I, except as follows: No excep- 
tions.” That is to say, these commercial trucks are to be used only by the named 
assured in its business as merchant, and the transfer slip of March 8, 1935, 
which shifted coverage from one truck to another, again designates its use as 
commercial, while subsection 8 of “Section I—Agreements” limits coverage to 
uses “with the permission of the named assured”; that is, to such permission as 
might be given by the grocery company. 

We have here a policy which covers only uses in the policy stated. The 
vehicle insured is described as a commercial one, and it was in this business 
that this truck was to be used. 

Accurately speaking, Johnson was not using this truck with permission at 
all. He was ordered to take it to Raleigh, load it up with produce purchased 
at the city market there, and return to Wake Forest early the next morning. 
The only permission which he had was permission to do those things which 
he was instructed to do. He was never given permission to use this truck “for 
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his own personal business or pleasure,” and his only liberty of action was that 
he might go to his brother’s the night before, keep the truck in his brother’s 
garage, spend the night with him, and return early the next morning; or to go 
to Raleigh sufficiently early in the morning to enable him to return with the 
produce to be offered in that day’s business. Royall tells us that on the 8th 
of November “he told me about his twin brother here, who had a garage; and 
all he asked me was whether it would be all right for him to come to Raleigh, 
keep the truck in his brother’s garage, and get the vegetables early the next 
morning and return to Wake Forest”; and that the permission was given “for 
the particular purpose of transacting -your (the company’s) business,” and “for 
no other purpose.” It is Johnson himself who tells us about his visits to his 
brother’s, his drinking at the market place, his old friend Bobbitt, their visit 
to the “nip joint,” and his trip down the Hillsboro road towards Durham, which 
was taken after “I decided that I did not want to go home then, so I continued 
to ride.” 

The situation is quite simple. This grocery company bought a truck to be 
used in its business, and, when so used, its owner was protected by the policy in 
judgment. It, with Johnson in charge, had been sent to Raleigh. Johnson, 
after his business for the company had been concluded, so far as was possible 
on the night of the 8th of November, then started out on adventures of his 
own. He began to drink and then called upon a discharged employee of his 
company. They visited a “nip joint” and remained there until this friend had 
to go back to work, after which he started home but turned in the wrong 
direction. This error he soon discovered but made no attempt to correct it; in 
fect, he tells us that he then had no desire to go back to his brother’s but set 
out on a ride towards Durham for purposes of pleasure, or for some other 
undisclosed reason, when between 5 and 6 miles from the capitol building, at a 
railway crossing, he ran off the road into a signal box, with results noted. 

To ask one to believe that this midnight ride towards Durham was either 
permissive or commercial is to ask too much. 

{1] It is the contention of the railway that this policy or contract consists 
of agreements and conditions, and that statements attached to it really make 
up an application for the policy are not a part of the policy itself, and come 
under the provisions of section 6289 of the North Carolina Consolidated Statutes, 
which agreement is written into the policy itself and reads: 

“Statements in application not warranties. All statements or descriptions in 
any application for a policy of insurance, or in the policy itself, shall be deemed 
representations and not warranties and a representation, unless material or 
fraudulent, will not prevent a recovery on the policy.” 

This policy consists of “Section I—Agreements,” “Section II—Conditions,’ 
and “Section [I1I—Statements,” together with an attached transfer of coverage 
from one truck to another. Among conditions, we find that “this policy is issued 
in consideration of the payment of premium and the statements in the schedule 
of Statements endorsed hereon and hereby made a part hereof, which statements 
the named assured, by the acceptance of this policy warrants to be true.” If 
these “statements” be not a part of the policy, it is unintelligible. No assured 
is named, no truck is described, and no stated sum is underwritten. And yet we 
find specific reference to these matters in the policy itself. 

Time and again in the “Agreements” and “Conditions” reference is made to 
“Statements,” and they must be read together if this contract means anything 
at all. Indeed the signature of the company, “Conditions” and “Statements” 
are all printed upon one sheet of paper. Moreover, the provision that this truck 
can only be used with the permission of the named assured appears in “Agree- 
ments,” and we must turn, as we have found, to “Statements” to find who the 
named assured is. 

(2, 3] Is the character of the vehicle insured and the purposes to which it 
is to be put immaterial representations? 

These are matters which go to the heart of the contract itself. Plainly one 
could net insure a truck ostensibly to be used in hauling hay and then load it 
up with dynamite. And to a less extent it is true that trucks and automobiles 
are in classes apart. It is a matter of common knowledge that the hazards of 
occupation differ as does the cost of insuring them against accidents. 

To make what was already plain doubly plain, we find the uses of this insured 
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vehicle restated in the “transfer of car endorsement” attached to the policy 
two months after it was written. 

The materiality of these statements, as viewed by the contracting parties, 
appears in “Conditions,” where it is stated that their truthfulness is one of the 
considerations relied upon. 

It is not necessary that we elaborate upon the importance of stating fairly 
the character and contemplated uses of the vehicle insured. 

In Johnston v. New Amsterdam Casualty Co., 200 N.C. 763, 158 S.E. 473, 474, 
a policy contained this provision: “‘This policy does not cover any automobile 
while being used in any business, trade, or occupation other than described in 
Statement 8 of the Schedule.’ Statement 8 is as follows: ‘The occupation or 
business of the Assured is wholesale and retail teas, coffees, and sugars.’” An 
accident occurred while one Hirst was driving the car insured, at night, in 
company with a woman, on business of his own and without knowledge of the 
assured. Recovery was denied. 

If the stipulations under review are in fact incorporated into and are a part 
of the policy in judgment, then our inquiry as to the governing law of North 
Carolina is at an end. Its use is to be that as herein stated, which is the busi- 
ness or occupation of the assured—no exceptions. If these “Statements” are 
not a part of the policy but are only a part of an application therefor, and are 
material, our inquiry for like reasons is also at an end. 

Attention is directed to Howell v. American Nat. Ins. Co., 189 N.C. 212, 126 
S.E. 603, where it is said that their materiality is sometimes a question of law 
and sometimes a mixed question of law and facts. This finding was reaffirmed 
in Harrison v. Metropolitan. Life Ins. Co., 207 N.C. 487, 177 S.E. 423. In this 
last-named case it was further said that where facts are undisputed and can 
give rise to but one inference, their materiality is a question for the court. 
Here the facts are undisputed. Johnson was on pleasure bent, with no present 
purpose of turning, on his way to Durham. That this was a commercial use 
of that truck, no one can seriously contend. We are further told that the 
question of whether or not there was an abandonment of the master’s business 
is a jury question. Lazarus v. Blue Ridge Grocery Co., 201 N.C. 817, 161 S.E. 
553. That also is true where the facts are undisputed and can give rise to but 
one inference. We, ourselves, have had occasion many times to consider this 
subject and in Drake v. Laundry Corporation, 135 Va. 354, 116 S.E. 668, 671, said: 

“(1) Where the deviation is slight and not unusual, the court may as a mat- 
ter of law determine that the servant was acting within the scope of his employ- 
ment; (2) where the deviation is very marked and unusual, the court may 
determine that the servant was not acting within the scope of his employment: 
(3) where the facts leave the case between these two extremes, the question 
should be left to the jury.” 

We are also told that delivering an automobile by the assured to another 
with permission to use it for a particular purpose carries with this permission 
the right of indefinite use. There are cases which so hold. A leading case to 
that effect is Stovall v. New York Indemnity Co., 157 Tenn. 301, 8 S.W.2d 473, 
72 A.L.R. 1368. An elaborate discussion of this subject will be found in a note 
to the Stovall Case in 72 A.L.R. 1375, et seq. 

[4-6] Outside of court one would be surprised to learn that permission to 
drive to Raleigh carried with it permission to drive to El Paso. In the instant 
case, Johnson drove to Raleigh, not under general permission, but under an 
express order to proceed to that city, purchase perishable produce, and to 
return with it promptly to Wake Forest. No liberality of construction can turn 
these directions into a general permit to use the truck for pleasure purposes. 

In Fredexiksen v. Employers’ Liability Assur. Corp., Ltd., of London, Eng- 
land, 9 Cir., 26 F.2d 76, it was held that one who was given an automobile with 
permission to attend a funeral had no permission to go thereafter on a joy ride. 

In Trotter v. Union Indemnity Co., 9 Cir., 35 F.2d 104, the doctrine in the 
Stovall Case was expressly disapproved. As was pointed out in the Frederiksen 
Case, liability does attach where the deviation is slight. In the instant case, 
we are not dealing with a deviation at all but with an independent venture, 
unrelated to the assured’s business. 

It is, of course, true that in the construction of policies of insurance 
ambiguous provisions should be construed against the insurance carrier, but in 
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their construction, as in the construction of all other contracts, the rule of 
reason must prevail and that the better reasoning lies with these federal 
decisions. 

This must have been the view of the Supreme Court of North Carolina when 
it came to consider Johnson v. New Amsterdam Casualty Co., supra. In that 
case Hirst was an employee of his corporation, the insurance carrier. Hirst 
used a company car in going to and from his business and kept it at his home— 
that is to say, Hirst had the permission of his employer to use its car. Here 
T. F. Johnson had the right to use this car, not in trips to and from his home, 
but in trips to and from Raleigh, and his business, so far as the car was con- 
cerned, was concluded when he had reached his brother’s home and had finished 
his inspection of the city market stalls. It was said of Hirst that “he had 
finished his work for the day” and was on a venture of his own. It may be said 
of T. F. Johnson that “he had finished his work for the day” and was on a 
venture of his own. 

Without undertaking to restate policy provisions, our conclusions are these: 
The policy itself limits the use of the truck; if these limitations be held to 
be representations only, they are material. The use of the truck upon the 
occasion in judgment was without permission of the named assured and was not 
merely a casual deviation from the limitations imposed by the master. 

The judgment of the trial court should be reversed and final judgment 
entered for the defendant. It is so ordered. 

Reversed. 


RUCKER et al. v. FIRE ASS’N OF PHILADELPHIA. No. 8672. 
Supreme Court of Appeals of West Virginia. April 5, 1938. 
196 Southeastern Reporter 494. 
1, PROOF OF LOSS. 

A provision in an insurance policy covering fire and theft of automobile and 
other perils, that loss thereunder should “in no event become payable until sixty 
(60) days after the notice, ascertainment, estimate and verified proof of loss” had 
been received, was reasonable and enforceable, and hence a suit instituted within 
60 days from date of filing verified proof of loss should be dismissed as prematurely 
instituted, in absence of showing of waiver by insurer. Code 1931, 33-4-7. 

(For other cases, see Insurance, Dec. Dig. § 621.) 

2. WAIVER. 

A provision in an insurance policy covering fire and theft of automobile and 
other perils, that loss thereunder should “in no event become payable until sixty 
(60) days after the notice, ascertainment, estimate and verified proof of loss” had 
been received, may be waived by insurer. Code 1931, 33-4-7. 

(For other cases, see Insurance, Dec. Dig. § 623[1].) 

3. DENIAL OF LIABILITY. ; 

The denial by insurer of all liability for a loss under an insurance policy 
covering fire and theft of automobile and other perils will operate as a “waiver 
of provision that loss thereunder should “in no event become payable until sixty 
(60) days after the notice, ascertainment, estimate and verified proof of loss 
have heen received. Code 1931, 33-4-7. 

(For other cases, see Insurance, Dec. Dig. § 623[4].) 

Syllabus by the Court. 


1. A provision in a policy of insurance that loss thereunder “shall in no event 
become payable until sixty (60) days after the notice, ascertainment, estimate and 
verified proof of loss herein required have been received” is reasonable and entorce- 
able, and, in the absence of a showing of a waiver thereof by the insurer, a suit 
instituted within sixty days from the date of filing verified proof of loss should 
be dismissed as prematurely instituted. 

2. A provision in a policy of insurance that loss thereunder “shall in no event 
become payable until sixty (60) days after the notice, ascertainment, estimate and 
verified proof of loss herein required have been received” may be waived by the 
insurer; and denial of all liability for a loss claimed under such policy operates as 
such waiver. 

Error to Circuit Court, Harrison County. 
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Action in assumpsit by M. 'W. Rucker and others against the Fire Association 
of Philadelphia to recover on a policy of insurance covering fire, theft, and other 
perils, and issued to several of the plaintiffs on an automobile truck. To review 
a judgment setting aside the verdict of a jury in favor of the plaintiffs, the plaintiffs 
bring error. 

Affirmed and remanded. 

Strother & McDonald, of Clarksburg, for plaintiffs in error. 

Robinson & Stump and James ‘W. Wilson, Jr., all of Clarksburg, for defendant 
in error. 

Fox, Judge. 

M. W. Rucker, J. E. Rucker, the Community Savings & Loan Company, and 
Clarksburg Reo Company complain of a judgment of the circuit court of Harrison 
county setting aside the verdict of a jury returned in their favor on a policy ot 
insurance issued by the Fire Association of Philadelphia. The policy of insurance, 
covering fire, theft, and many other perils, was issued to M. W. Rucker and J. 
FE. Rucker on an automobile truck purchased by one of the insured from the 
Clarksburg Reo Company, for which notes were executed, and later transferred to 
the Community Savings & Loan Company. The action is one in assumpsit, and is 
based on the alleged theft of the truck. 

The declaration filed is in statutory form, and the policy is exhibited therewith. 
The defendant filed specifications of defense by which it challenges the right of 
recovery upon the following grounds: (1) That the truck was not kept in a private 
garage as warranted by the insured; (2) that the provisions of the policy with 
respect to preserving the property after it was recovered following the theft were 
not complied with: (3) that immediate notice of the loss was not given the defend- 
ant: (4) that the suit was instituted before the expiration of sixty days from the 
date when proof of loss was made, and that the action was, under the terms of the 
policy, prematurely instituted: and (5) that there was misrepresentation and fraud 
in that the date of the alleged loss, and the value of the truck, as of that date, was 
misrepresented. The plaintiffs, in an original and amended reply, specifically denied 
items 1, 2, 3, and 5 of defendant’s specifications of defense, and as to item 4 
thereof, covering the institution of the action before the expiration of sixty days 
from the filing of the verified proof of loss, plaintiffs alleged the waiver of said 
provision in that, after notice of loss was given to the defendant, it denied liability 
on the policy therefor. The case was tried on the pleadings thus filed. After the 
plaintiffs had completed their testimony, a motion was made by the defendant that 
a verdict be directed in its favor, on the grounds set up in its specifications of 
defense, and on the further ground that the evidence of the plaintiffs disclosed 
that, at the time of the loss complained of, the automobile was being used in 
violation of the limitation of use clause contained in the policy, providing: 

‘Unless otherwise provided by agreement in writing added hereto, and addi- 
tional premium paid therefor, this Company shall not be liable for loss or damage 
* * * where the automobile described herein is being used as a public livery convey- 
ance for carrying passengers for compensation; or where rented under contract 
or lease.” 

This clause was not set up in the specifications of defense filed by the defend- 
ant, and the plaintiffs objected to its consideration for that reason. Upon the 
consideration of the entire motion, the court overruled the same; whereupon the 
defendant introduced its testimony, the case was submitted to the jury upon instruc- 
tions, and a verdict for the plaintiffs returned. 


The defendant then moved to set aside the verdict, and the trial court, after 
further consideration, sustained the motion on three grounds: (1) That, the plain- 
tiffs’ evidence having disclosed a violation of the limitation of use clause of the 
policy, the defendant was not precluded from taking advantage of the defense 
thereof, notwithstanding its failure to specify such violation in its specifications of 
defense, and that, on the record, the verdict was not warranted; (2) that the plain- 
tiffs’ action was premature in that it was instituted before the expiration of sixty 
days from the date when verified proof of claim was filed; and that on the question 
of waiver by the defendant of the clause of the policy covering date of payment 
of loss, the verdict of the jury was against the plain preponderance of the evidence ; 
and (3) that the evidence did not show that the immediate notice of loss required 
by the policy had been given. 
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We think the action was prematurely instituted. The contract between the 
parties provides: “This Company shall not be held to have waived any provision 
or condition of this policy or any forfeiture thereof, by any requirement, act or 
proceeding on its part relating to the appraisal, or to any examination therein 
provided for; and the loss shall in no event became payable until sixty (60) days 
after the notice, ascertainment, estimate and verified proof of loss herein required 
have been received by this Company; and if appraisal is demanded, then not until 
sixty (60) days after an award has been made by the appraisers.” 

[1-3] No question is raised as to the reasonableness of this provision, and it 
is treated as an enforceable one in all insurance cases where the waiver of such 
provision is relied upon for recovery. A similar provision is approved as to fire 
insurance companies in the statutory form therefor. Code, 33-4-7. We are assum- 
ing, therefore, that, unless waived, such provision should be upheld. However, 
a definite denial of liability under the policy, involving a refusal to pay the loss 
sustained thereunder, has been held to waive this and kindred provisions in a policy, 
and an action may be maintained even though instituted within the period within 
which, under the policy, the loss was not payable. Morris v. Dutchess Insurance 
Company, 67 W.Va. 368, 68 S.E. 22; Pauley v. Insurance Office, 79 W.Va. 187, 90 
S.E. 552, L.R.A.1918E, 473: Huff v. Insurance Company, 94 W.Va. 663, 119 S.E. 
854: Hetzel v. Insurance Company, 108 W.Va. 22, 150 S.E. 385. In Crouch v. 
Insurance Company, 104 ‘W.Va. 605, 140 S.E. 681, it was held that “a waiver of 
proof of loss is not defeated by the subsequent act of the insured in attempting 
to furnish the same before bringing suit on the policy,” which supports the proposi- 
tion that the actual filing of verified proof of loss, after there had been a definite 
denial of liability, would not have prevented the plaintiffs from relying upon such 
denial of liability to sustain their action within the sixty-day period. The record 
discloses that the contention of the plaintiffs is that there was denial of liability 
on or about May 5, 1934, and that formal proof of loss was filed on May 16th, 
and that this action was instituted on June 18th, following. 


Thus the question of fact as to whether or not there was, on the part of the 
company, such denial of liability as amounted to a waiver of the policy provision 
that the loss was in no event payable until sixty days after proof of loss had been 
filed, is raised. ‘The first question presented is that of the authority of the adjusters 
to act for the company on that matter. We think that the adjusters were clothed 
with such authority, and that the letter of May 3, 1934, is conclusive evidence 
thereof. On May 1, 1934, the attorneys for the insured communicated by letter 
with the defendant with respect to the loss complained of, and on May 3d, in reply 
to that letter, the defendant, acknowledging receipt of the same, stated that the 
claim therein mentioned had been “referred to the Fire Companies’ Adjustment 
Bureau, Union Bank Building, in your city who are representing us in this connec- 
tion,” and the defendant cannot now be heard to say that the adjustment bureau 
therein referred to was not authorized to act for it. It is admitted on the record 
that W. D. Swearingen and C. C. Campbell, parties with whom conversations and 
communications are claimed to have been had with respect to this loss, were 
conducting the adjustment bureau referred to in the letter from which we quote. 


But what does the record show that the plaintiffs did? Witness Strother states 
that within two or three days after the receipt of the letter of May 3d he went 
to the adjustment bureau in Clarksburg and presented the claim of loss now asserted 
to some one in that office. He states that both Swearingen and Campbell were 
present on that occasion, but does not remember with whom he talked. He first 
says, referring to the conversation then had, “I cannot say definitely at that time 
just which one | talked to, but I am reasonably sure that Mr. Swearingen was one 
of the men that gave me to understand that they would not—,” and,’ when warned 
hy the court against stating his understanding, the examination proceeded and the 
witness was asked: ‘Well, was that the extent of your conversation? You went 
over there and met one or the other of these men and called up the subject and they 
told you that they would not settle?” to which he answered, “They did.” He then 
stated: “Yes, they advised me they would not settle, and in fact gave me their 
impression that they thought—.” Objection being made to this answer, the witness 
then said: “They told me they would not settle the loss.” When asked if he had 
had any further conversations with either Swearingen or Campbell, he stated 
that he didn’t recall that he did, but “I know they made it emphatic they would not 
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pay this loss.” And later in his examination, said that they, Swearingen and Camp- 
bell, advised him that their impression was that the truck was permitted to be stolen 
or handled carelessly for that purpose on tke part of one of the insured, who was 
not then in the city. On May 16, 1934, some ten or eleven days after Strother claims 
he visited the adjustment bureau and had the conversation about which he testifies, 
he wrote a letter, in the name of his firm, directed to the defendant, which, leaving 
out te headings and signatures, reads as follows: 

“In reply to our letter of May Ist, you advise that the above matter has been 
referred to the Fire Companies’ Adjustment Bureau, in the Union National Bank 
Building, Clarksburg, West Virginia. We took it that the Fire Companies’ Adjust- 
ment Bureau would get in touch with us, with reference to this matter, but they 
did not do so, and yesterday we got in touch with their offices and their Mr. 
Swearingen, who was looking after this matter was out of town. 

“This loss was reported to you, or your representative some time ago, but we 
have had some information to the effect that perhaps a formal proof of loss has 
not been filed with you.' Therefore, we are herewith enclosing a formal proof 
of loss, properly verified by M. W. and J. E. Rucker, the assureds named in this 
policy. 

“Our clients advise that they do not want it to appear that they are trying 
to rush this matter unnecessarily, but that the Community Savings & Loan Com- 
pany of Clarksburg, who holds the deferred purchase money notes against them, 
are pressing for an adjustment of this matter on the 23rd of this month. Our 
clients, therefore, want some disposition, or satisfactory arrangement for dis- 
position of this matter by that time, otherwise, they have directed us to start 
legal proceedings to recover under the above mentioned policy. 

“Please advise us definitely as to your disposition in this matter, in order that 
we may know what course our clients will be required to take before the 
23rd of this month.” 

In explanation of this letter, the witness testified, in effect, that the writing 
of the letter and the furnishing of proof of loss was sent as information to the 
defendant, thinking that, perhaps, by writing a letter, they might reconsider the 
matter and settle the claim; but reiterates that the adjustment bureau at 
Clarksburg had told him that liability was denied. He also states that when 
he requested a blank for proof of loss, he was told the claim was not going to 
be settled, but his testimony is indefinite as to who made this statement on that 
occasion, 

On the part of the defendant, C. C. Campbell testified that he had no part 
in the investigation of this claim, and that the only time he saw Strother was 
the occasion when he advised him that Swearingen was handling it, which according 
to Strother’s letter of May 16th to the defendant, was on the day before that 
letter was written. Swearingen denies that he ever saw or talked with Strother 
about the claim, and, when asked if he had any communication with him with 
respect thereto before the action then being tried was instituted, replied: “Not 
that T recall.” However, on cross-examination, he admits that he may have 
“twitted” Strother in a street conversation about the truck, but says that. the 
matter was not seriously discussed. The testimony of Campbell and Swearingen, 
while not entirely satisfactory, amounts to a denial that Strother visited the 
adjustment bureau or communicated with it prior to the day next precedng the 
writing of this letter to the defendant on May 16th. 

But for the letter of May 16, 1934, we would be inclined to sustain the finding 
of the jury as to the denial of liability under the policy sued on. Aside from the 
letter, the evidence is conflicting, and, in such a situation, we are not warranted 
In setting up our judgment against that of the jury. The fact that the state- 
ments of Strother are denied by both Campbell and Swearingen is not alone 
sufficient to justify a conclusion on our part different from that reached by the 
jury. But the letter itself is, in our judgment, decisive of the issue raised on 
that point. Memory is known to be treacherous, and any one of the witnesses 
who testified, in view of the lapse of time, may have been honestly mistaken as 
to what occurred; but a letter written within a few days after Strother says 
he first visited the adjustment bureau and talked with Campbell and Swearingen, 
or one of them, and on the next day following his last visit to the bureau, 
must be treated as the most reliable and satisfactory statement of what occurred 
with relation to the settlement of the claim. With this thought in mind, what 
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do we glean from the letter? (1) There is no mention of the first visit, but 
only that of the day before when he failed to see Swearingen; (2) no mention 
of any refusal to pay the claim or any discussion of its payment or any denial 
of liability; (3) that the writer had expected the bureau to get in touch with him 
and it had not done so, thus, by inference, refuting the claim that the matter 
bad been discussed between them; (4) that the bureau had not been in touch 
with them on the matter, a clear contradiction of the claim that there had been 
a denial of liability; (5) a formal filing of verified proof of loss; (6) a plea for 
an adjustment of the claim not later than May 23d, following the date of the 
letter; and (7) a request that the writer be definitely advised of the disposition 
of the company on the matter in order that the claimants might know the 
course they would be required to take. We think this letter fully and com- 
pletely refutes’ the contention of the plaintiffs that there was such denial of 
liability under the policy as would release them from the restriction therein 
against the institution of a suit to recover thereon implied in the provision that 
the loss should not be due and payable until sixty days after verified proof of 
loss had been received. 

The trial court, in setting aside the verdict, held that on the point of the 
denial of liability the same was “against the plain preponderance of the evidence.” 
The judgment of a trial court is entitled to peculiar weight where a verdict has 
been disapproved by it. Miller v. Insurance Co., 12 W.Va. 116, 29 Am.Rep. 
452; Reynolds v. Tompkins, 23 W.Va. 229; Martin v. Thayer, 37 W.Va. 38, 
16 S.E. 489; Adkinson v. Baltimore & O. R. Co., 75 W.Va. 156, 83 S.E. 291; 
Wilson v. Ice, 78 W.Va. 672, 90 S.E. 272; Shipley v. Virginia Ry. Co., 87 
W.Va. 139, 104 S.E. 297; Ross v. Coal Corporation, 92 W.Va. 229, 116 S.E. 155; 
St. Clair v. Jaco, 95 W.Va. 5, 120 S.E. 188; Vaughan v. Hospital, 103 W.Va. 156, 
136 S.E. 837; Haggar v. Transport Co., 106 W.Va. 522, 146 S.E. 49; Pallotto v. 
Paper Co., 106 W.Va. 60, 144 S.E. 720: Nutter v. Salem, 110 W.Va. 180, 157 
S.E. 592; Venturino v. Norfolk & W. Ry. Co., 113 W.Va. 341, 167 S.E. 868. Such 
disapproval takes something from the weight ordinarily accorded a verdict. Ken- 
dricks v. Norfolk, 139 Va. 702, 124 S.E. 210; Maurer v. Norfolk, 147 Va. 900, 133 
S.E. 484; Upton & Co. v. Atlantic Coast Line R. Co.. 146 Va. 475, 131 S.E. 827; 
Ricketts v. J. G. McCrorv Co., 138 Va. 548, 121 S.E. 916; Meade v. Saunders, 151 
Va. 636, 144 S.E. 711. For these reasons, as well ‘as the weight which we think 
should be accorded the evidence on the particular point, we affirm the judgment 
of the circuit court setting aside the verdict of the jury, and remand the case on 
the ground that the action before us was prematurely instituted. 

In view of this disposition of the case, we have not thought it advisable 
to pass upon the other questions raised, inasmuch as there will likely be a new 
trial of the questions involved in another action, wherein the pleadings and 
facts may be materially different than those presented in the record before us. 
In such new proceeding and trial, the question of pleadings involved herein is 
not likely to be again presented, and on the question of notice of loss, and 
whether or not the contract under which the truck was operated at the time it 
is alleged to have been stolen was rented within the meaning of the policy, are 
questions which, in our judgment, should only be decided upon full development 
of the facts bearing thereon in a new trial 

Affirmed; remanded. 

Kenna, J., absent. 


LOCKE v. GENERAL ACCIDENT FIRE & LIFE ASSUR. CORPORATION, 
LIMITED, OF PERTH, SCOTLAND, et al. 
Supreme Court of Wisconsin. April 12, 1938. 
279 Northwestern Reporter 55. 
2. OMNIBUS COVERAGE. 

The purpose of statute requiring automobile liability policy to contain omnibus 
coverage provision was to promote the interests of the public as well as the addi- 
tional parties to the contract. St.1931, § 204.30 (3). 

(For other cases, see Insurance, Dec. Dig. § 435.) 

3. OMNIBUS COVERAGE. 

Under statute requiring automobile liability policy to contain omnibus coverage 

provision, consent to use of automobile given by chauffeur, servant, minor members 
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of household, and members of family not in household of the named insured is not 
sutticient to extend the coverage. St.1931, § 204.30(3). 

(For other cases, see Insurance, Dec. Dig. § 435.) 
4, ADDITIONAL INSURED. 

A driver to whom an automobile has been intrusted by one who had permission 
to use directly from the named insured is not an “additional insured” under 
omnibus coverage clause of automobile liability policy. St.1931, § 204.30. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

5. CONSENT. 

Where named insured permitted bailee to use automobile in making trip with 
wife and minor child and hailee engaged another to drive automobile on return 
trip, the insurance coverage afforded by the omnibus clause of automobile liability 
policy was not available to another motorist sustaining damages in collision with 
insured’s automobile being operated by bailee’s agent, where facts did not warrant 
inference that the insured had any knowledge that the bailee would permit anyone 
else to drive the automobile on the trip and return. St.1931, § 204.30(3). 

(For other cases, see Insurance, Dec. Dig. § 435.) 

Appeal from a judgment of the Circuit Court of Chippewa County; James 
Wickham, Judge. 

Action by Ben Locke against the General Accident Fire & Life Assurance 
Corporation, Limited, of Perth, Scotland, and others, for damages arising out of 
an automobile collision. From an adverse judgment, plaintiff appeals—[By Edi- 
torial Staff.] 

Affirmed. 

Action for damages arising out of an automobile collision which occurred on 
State Highway 29, in Chippewa county, on July 7, 1933. Action commenced 
September 8, 1936. Case was tried to the court and jury. The issues of negligence, 
contributory negligence, and damages were submitted to the jury upon a special 
verdict. The issue as to coverage under the policy of insurance issued by the 
respondent, Assurance Corporation, to the owner of the car, was submitted to the 
court. The special verdict, on all issues, was in favor of the plaintiff-appellant. 
On the issue of coverage, as to whether Carl Martinson, who was driving the 
automobile owned by the respondent Harry Larson at the time of collision, came 
within the terms of the “omnibus clause” of the insurance policy, the court found 
that, “No use or operation of the Larson car by Martinson was with or by the 
permission, knowledge or consent of Larson or of any member of Larson’s family,” 
and as a conclusion of law, the court found that the insurance provided by the policy 
was not extended to or available to any person while the car described in the policy 
was used or operated by Carl Martinson or at the time of the plaintiff’s injury. 
The court thereupon ordered judgment notwithstanding the verdict, dismissing the 
plaintiff's complaint on the merits with costs. The plaintiff appeals. The material 
facts will be stated in the opinion. 

Wiley, Wiley & Wiley, of Chippewa Falls, for appellant. 

W. H. Stafford, Harold E. Stafford, and Marshall Norseng, all of Chippewa 
Falls, for respondents. 

Martin, Justice. 

The respondent Assurance Corporation, on July 9, 1932, issued the policy in 
question to its co-respondent, Harry Larson, owner of the automobile involved in 
the collision in question. The policy contained the following provision: “(B) 
\dditional Assureds. The insurance provided by this policy is so extended as to 
be available, in the same manner and under the same provisions as it is available 
to the named assured, to any person or persons while riding in or legally operating 
any of the automobiles described in the declarations or to any person, firm or 
corporation legally responsible for the operation thereof, provided such use or 
operation is with the permission of the named assured, or if the named assured 
is an individual, with the permission of an adult member of the named assured’s 
household other than a chauffeur or a domestic servant, except that the extension 
provided for in this condition shall not be available to a public garage or a pur- 
chaser, etc.” 

It appears that on July 5, 1933, the respondent Harry Larson permitted on P. 
L. Leach to use his car in going from Chippewa Falls to Albert Lea, Minn., and 
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back to Chippewa Falls with the wife and minor child of said Leach, a trip which 
Leach desired to make for his own accommodation. Leach accompanied by his 
wife and son left Chippewa Falls on July 5, 1933, and drove to Minneapolis. The 
wife and child remained in Minneapolis, and Mr. Leach drove on to Albert Lea, 
Minn. He returned to Minneapolis the following day and there purchased a 
new car of his own. On July 7, 1933, Leach asked his brother-in-law, Carl 
Martinson, to drive the Larson car from Minneapolis to Chippewa Falls. They 
all started for Chippewa Falls, Leach driving his new Ford, and Martinson driving 
the Larson car, Leach’s wife and son riding with Martinson. On this trip from 
Minneapolis to Chippewa Falls, the Larson car, being driven by Martinson, 
became involved in the collision with the plaintiff’s car, out of which collision 
this action arises. 

The appellant contends that the trial court erred in its conclusion of law that 
the insurance coverage afforded by the “omnibus clause” of the policy was 
not available to the appellant. 

Provision (B) of the policy, above quoted, is in accord with the requirements 
of section 204.30, Statutes 1931, The meaning of the policy as to extent of 
coverage must be determined by its own provisions and by section 204.30(3) 
of the Statutes. There is no conflict between the policy provisions and the 
provisions of the statute. The statute provides, section 204.30(3): “The coverage 
hereby afforded shall not apply unless the riding, use or operation above referred 
to be with the permission of the assured named in this policy, or if such assured 
is an individual, with the permission of an adult member of such assured’s house- 
hold other than a chauffeur or domestic servant.” 

[1] Appellant’s first contention is based upon the statutory provision: “Such 
indemnity shall also extend to any person, firm or corporation legally responsible 
for the operation of such automobile,” and upon the similar provision| in the 
policy. In this connection, appellant argues that on being given permission to 
use the car to go to Albert Lea and return, Leach became a person “legally 
responsible” for the operation of the Larson car; that he was legally liable for 
the negligence of his agent, Martinson; and that because of this liability, Leach 
would have been entitled to claim the indemnity afforded by the policy, and 
therefore under the statutory provision plaintiff is entitled to claim directly the 
henefit of the insurance. In other words, appellant contends that the statute 
should be so interpreted because of the phrase, “legally responsible,” so as to 
cover, not only the person to whom the car is given by the named assured and 
who is operating the car within the terms of the bailment, but also any agent of 
the original hailee in the operation of the car. The operation by Martinson was 
without the knowledge or consent of Larson, the owner and named assured. The 
two provisions of the statute must be read together. 

In Cullen v. Travelers’ Ins. Co., 214 Wis. 467, 253 N.W. 382, a special driver’s 
license under section 85.08(la), Statutes, had been issued to the driver who was 
under sixteen years of age, making the parents legally responsible for his negli- 
gent operation of the car. Plaintiff, in this action, claimed that the policy covered 
the parents because of the provision in subsection (3) of section 204.30: “Such 
indemnity shall also extend to any person, firm or corporation legally responsible 
for the operation of such automobile.” 

At page 470 of 214 Wis., 253 N.W. 382, 383, the court said: “ ‘Such indemnity 
shall also extend to any person, firm or corporation legally responsible for the 
operation of such automobile.’ However, neither of those provisions effected any 
enlargement or change in the coverage afforded by the policy as to any person 
entitled to the indemnity afforded thereby.” 

In Bro v. Standard Accident Ins. Co., 194 Wis. 293, 215 N.W. 431, the jury 
found that the defendant, Nicol, was operating the automobile at the time of the 
accident with the permission of Emmett Moran, who was an adult member of the 
household of the insured. Plaintiff had judgment on the verdict. Upon appeal, 
the court held that the finding of the jury that the car was being operated with the 
permission of Emmett Moran at the time of the accident was against the clear pre- 
ponderance and great weight of the evidence and reversed the judgment. Mere 
presumption that permission had been given or would be given if asked is not 
sufficient. 

This court said in Drewek v. Milwaukee Automobile Insurance Company, 207 
Wis. 445, at pages 447, 448, 240 N.W. &81, that section 204.30 (3) was intended to 
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avoid the breeding of litigation by uncertain and ambiguous provisions and should 
be construed liberally to suppress the mischief and ubvanies the remedy which it 
was intended to afford. Stone v. Inter-State Exchange, 200 Wis. 585, 589, 229 
N.W. 26 

[2] Prior to the enactment of chapter 372, section 2, of the Laws of 1925 
(omnibus coverage provision), a policy of indemnity insurance on an automobile 
was considered a personal indemnity contract limiting coverage to those who 
contracted for it. The insurer was not liable when the car was driven by a 
person other than the assured unless the driver was within the rule of agency 
to the assured. Glatz v. General Accident, Fire & Life Assurance Corporation, 
175 Wis. 42, 183 N.W. 683; Eberlein v. Fidelity & Deposit Co., 164 Wis. 242, 
159 N.W. 553; Stenbom v. Brown-Corliss Engine Co., 137 Wis. 564, 119 N.W. 308, 
2 L.R.A.,N.S., 956; Witzko v. Koenig, 224 Wis. 674, 272 N.W. 864. By chapter 
372, section 2, Laws of 1925, coverage was required so as to extend the benefits 
of the policy to one driving with the: permission of the named assured, irrespec- 
tive of agency. While it is true that chapter 372 of the Laws of 1925 was 
intended to promote the interests of the public as well as the additional parties 
ic the contract, as has been held by this court, Drewek v. Wilwaukee Auto. Ins. 
Co., supra, the statute definitely limits extension of the benefits of the policy to 
those driving with the permission of the named assured, or if the named assured 
is an individual, with the permission of an adult member of the assured’s house- 
hold other than a chauffeur or domestic servant. The statute contains further 
limitations as to coverage: “That no coverage afforded by this paragraph [204.30 
(3) ] shall apply to a public automobile garage or an automobile repair shop, 
sales agency, service station and/or the agents or employees thereof. In the 
event an automobile covered by this policy is sold, transferred or assigned, the 
purchaser, transferee or assignee shall not be covered as an additional assured 
without written consent of the company, evidenced by indorsement hereon.” 

{3] There is also the limitation as to who may give consent. It must be 
given by the named assured or by an adult member of the assured’s household. 
Consent given by the chauffeur, the servant, minor members of the household, 
and members of the family not in the household of the assured, is not sufficient 
so as to extend coverage. 

“If the facts adduced in an action, involving an omnibus clause, reasonably 
tend to show that the automobile covered by the policy at the time of the 
accident was being used with the implied permission of the assured, that is 
sufficient to bring it within the coverage of such a clause. Christiansen v. Aitna 
Casualty & Surety Co., 204 Wis. 323, 236 N.W. 109; Bushman v. Tomek, 222 
Wis. 502 269 N.W. 289.” Brochu v. Taylor, 223 Wis. 90, at page 96, 269 N.W. 
711, 714. 

There is no evidence that Leach had ever borrowed the Larson car before. 
There are no facts or circumstances to warrant an inference that Larson had 
any knowledge that Leach would permit any one else to drive the Larson car 
on the trip to Albert Lea, Minn., and return to Chippewa Falls. In Bushman v. 
Tomek, supra, and Brochu vy. Taylor, supra, this court carefully searched the 
evidence to determine whether it was sufficient to sustain the findings as to 
implied permission of the drivers of the respective cars at the time of the 
collisions there involved The court held the evidence as to implied permission 
was sufficient in the former case, and in the latter case held the evidence was not 
sufficient. While it is true that the bailment theory now contended for by the 
appellant was not discussed or considered in those cases, the specific question 
as to whether indemnity coverage under the omnibus coverage clause of the 
policy and similar provisions of the statute shall extend to any person, firm, 
or corporation, legally responsible for the operation of the automobile, was 
directly involved in Cullen v. Travelers Ins. Co., supra, and the court held: 

“Neither of those provisions effected any enlargement or change in the cover- 
age or by the policy as to any person entitled to the indemnity afforded 
there y 

I4, 5] A driver, to whom the car has been intrusted by one who had per- 
mission to use directly from the named assured, is not an additional assured 
under the omnibus coverage clause. Columbia Casualty Co. v. Lyle, 5 Cir., 81 
F.2d 281; American Automobile Ins. Co. v. Jones, 163 Tenn. 605, 45 S.W.2d, 52, 
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53; United States F. & G. Co. v. Mann, 4 Cir., 73 F.2d 465; Globe Ind. Co. y, 
Nodlere, 10 Cir., 69 F.2d 955; Trotter v. Union Ind. Co., 9 Cir., 35 F.2d 104; 
Wigington v. Ocean Acc. & Guarantee Corp., 120 Neb. 162, 231 N.W. 770; Indem- 
nity Ins. Co. v. Jordan, 158 Va. 834, 164 S.E. 539; Ohio Casualty Ins. Co. v. 
Goodman, 163 Okl. 243, 22 P.2d 997; Indemnity Ins. Co. v. Sanders, 169 Okl. 
378, 36 P.2d 271. Also see Annotation in 72 A.L.R. p. 1375. The question is one 
of coverage to be determined by the provisions of the policy of insurance and by 
section 204.30 (3) of the Statutes. Neither the provisions of the policy nor of 
the statute are ambiguous. The learned trial judge correctly held: “That the 
insurance provided by the policy was not extended to or available to any person 
while the car described in the policy was used or operated by Carl Martinson 
or at the time of the plaintiff’s injury.” 

[6] The appellant contends that the trial court erred in refusing to allow 
plaintiff to cross examine defendant Larson. Larson was named as a party 
defendant. No cause of action was stated against him; no claim for damages 
or for any relief was demanded of him. In his brief, in this court, appellant 
says: “It is admitted that no claim for judgment was made against Larson and 
that he was joined as a party defendant solely because he was the named 
assured who had taken out the policy. His permission was an issue and 
plaintiff wanted to have the right to cross examine him.” 

It appears that during the trial, plaintiff stated he wished to call Larson as 
an adverse witness under the statute. St.1937, § 325.14. Counsel for the defend- 
ant insurance carrier objected. The court sustained the objection, but stated 
that plaintiff might call Larson as his own witness. Appellant cites Ryan v. 
Olson, 183 Wis. 290, 197 N.W. 727, as authority for his procedure in this instance. 
There, Olson was the village president and was joined as a party defendant with 
the village clerk and the several members of the village board. It was an 
action in equity to rescind a conveyance, and it was alleged that the members 
of the village board conspired to procure, for one of the defendants named 
from the village, a certain transfer of property at a grossly inadequate price. 
Olson demurred to the complaint upon the grounds: “First, that the complaint 
does not state facts sufficient to constitute a cause of action; and second, that 
plaintiff has no legal capacity to sue.” The court overruled the demurrer upon 
the first ground but sustained the demurrer upon the second ground. Olson 
contended that he was not a necessary or proper party to the action; that no 
relief was prayed for as against him; and therefore the demurrer on the first 
ground should have been sustained. Section 61.33, Statutes (then in force, 1924), 
provides that no trustee shall in any manner be directly or indirectly interested 
in any contract with the village, and by section 4549 such a transaction is made 
a misdemeanor. The court said, 183 Wis. 290, at page 293, 197 N.W. 727, 728: 

“The defendant Olson being charged with the commission of a fraudulent 
act, and it being alleged that he participated therein, the court could award 
damages against him. At any rate, it being alleged in the complaint that he is 
interested in the transaction, under the provisions of section 2603 of the Statutes 
he was made a proper party defendant, and particularly is this so in view of 
the fact that this action is one in equity. * * * Furthermore, by virtue of the 
discovery statutes, a valuable right would accrue to the plaintiff in enabling 
him to examine the defendant adversely both before and after pleading, and 
particularly is this so under the provisions of section 4068 of the statutes, pur- 
suant to which he may as a party be called adversely on the trial 

“We therefore conclude that, while the defendant Olson is not a necessary 
party, nevertheless he is a proper party, and that the court properly overruled 
the demurrer of such defendant on the first ground stated.’ 

In the instant case, Larson is joined as a party defendant without any 
attempt to state a cause of action against him. He was not a participant in the 
cause of action alleged. No judgment could have been rendered against him 
under any circumstances. He is neither a necessafy nor a proper party to the 
action. We know of no authority to sustain appellant’s contention in the 
instant case. Certainly, the facts in Ryan vy. Olson, supra, do not. 

Judgment aftirmed. 
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CASUALTY 


SOUTHWESTERN BELL TELEPHONE CO. v. OCEAN ACCIDENT & 
GUARANTEE CORPORATION, Limited. No. 9581. 
District Court, W. D. Missour1, W. D. March 5, 1938. 
22 Federal Supplement 686. 

ASSIGNMENT. 

A provision in an employer’s liability policy against assignment does not apply 
to assignment after loss, and a specific provision against such an assignment is void 
as inconsistent with covenant of indemnity and contrary to public policy. 

(For other cases, see Insurance, Dec. Dig. § 594.) 

ASSIGNMENT. 

An employer's liability policy like any other chose in action is assignable after 
loss, regardless of conditions of policy. 

(For other cases, see Insurance, Dec. Dig. § 594.) 

4, ASSIGNMENT. 

Where employer carrying employers’ liability insurance transferred its assets 
to another employer which assumed liabilities of the first employer, insurance 
carrier was liable to the subsequent employer, to whom the liability insurance was 
transferred, for obligations on losses occurring prior to the transfer. 

(For other cases, see Insurance, Dec. Dig. § 594.) 

5. RELEASE. 

An insurance carrier was not released from liability under employers’ liability 
policy for losses occurring prior to an assignment of the policy to another employer 
which took over the affairs of the insured employer because of personal obligations 
of employer to co-vperate with insurance carrier in defending claims, where insur- 
ance carrier did not deny liability upon that ground and did not show that the 
subsequent employer would not co-operate as effectively as the predecessor, 

(For other cases, see Insurance, Dec. Dig. § 514%.) 

6. SETTLEMENT. 

In employer's action on employer’s liability policy for expenses incurred in 
investigating and settling cases, charges for time employed by employer’s salaried 
attorneys in investigating and otherwise working on the cases were recoverable. 

(For other cases, see Insurance, Dec. Dig. § 514.) 

Action by the Southwestern Bell Telephone Company against the Ocean 
Accident & Guarantee Corporation, Limited, on an employers’ liability insur- 
ance policy which was assigned to the plaintiff. On motion for new trial. 

Motion overruled. 

Hume & Raymond, of Kansas City, Mo., for plaintiff. 

Harding, Murphy & Tucker, of Kansas City, Mo., for defendant. 

Reeves, District Judge. 

From a judgment upon a verdict of a jury on each of three counts of the 
petition the defendant has moved for a new trial. 

The suit is designated as an “Action on Insurance Policy.” It was alleged 
in the petition that the defendant was engaged, among other things, in the 
writing of employer’s liability insurance, and that, on November 16, 1924, it 
wrote such policy upon the Kansas City Telephone Company. This policy was 
effective for three years, which means its termination by expiration on Novem- 
ber 16, 1927. 

On January 22, 1927, almost one year before the termination of the policy, 
the affairs of the Kansas City Telephone Company were taken over by the 
plaintiff, Southwestern Bell Telephone Company. The latter company took 
over all of the assets of the first named company and assumed all of its liabili- 
ties. By this arrangement, the policy in suit did not become effective as an 
executory contract on the future operations of the Southwestern Bell Tele- 
phone Company, but, as stated informally by counsel, it specially insured the 
new corporation, and, at that date, the policy terminated on the Kansas City 
Telephone Company as an employer for the reason that it discontinued its 
business. 

\t a later date three different parties who had been employees of the 
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Kansas City Telephone Company made claims for damages against the plaintiff, 
Southwestern Bell Telephone Company. These claims, however, were for 
damages which they asserted accrued to them while employed by the Kansas 
City Telephone Company. The dates of such accrual of liability were fixed 
within the time that the defendant’s policy or contract of liability insurance 
was effective on the Kansas City Telephone Company, that is to say, some time 
after the 16th of November, 1924, and prior to January 22, 1927. 

The petition avers that the defendant was notified, but denied liability on 
account of such claims, and that the plaintiff was compelled to investigate and 
make settlement thereof. This duty, it is asserted, devolved upon the defendant, 
and that, because of its breach of its obligation, this suit was instituted to recover 
for expenses and payments made to discharge the claims. 

The defendant by its answer denied the right of the Kansas City Telephone 
Company to transfer a policy or the liabilities thereunder to the plaintiff. It 
asserted that such contracts were personal and that such transfer could not be 
made without its consent. No issue was raised in the matter of notice to the 
defendant, but the sole issue was whether the plaintiff had a right by assignment 
from the Kansas City Telephone Company to prosecute this action. 

The motion for a new trial substantially raises the same contention, although 
there were some complaints as to alleged procedural errors. 

Only two points need to be considered: (a) Whether the plaintiff has a 
right as an assignee of the Kansas City Telephone Company to prosecute this 
action, and, (b) whether, if so, there were prejudicial procedural errors. 

[1] 1. On the question of the right of the plaintiff to prosecute the action as 
an assignee, it is uniformly ruled that a right of action arising out of a contract 
may generally be assigned. There are some exceptions to this rule. 6 C.J.S., 
Assignments, § 31, p. 1080. 

Counsel for the defendant has argued earnestly and briefed his case indus- 
triously upon the theory that it was an assignment of a policy prospective or 
executory in its nature, and that such contract, being personal, could not be trans- 
ferred or assigned without the consent of the defendant. There is no question about 
this rule. The only question here present is whether, after the loss has occurred, 
the policy may be assigned, or, rather, an action on the policy may be transferred. 

[2] 14 R.C.L. § 182, p. 1004, specifically states that: “A provision in a policy 
against assignment does not apply to assignment after loss, and a specific provision 
against such an assignment is null and void, as inconsistent with the covenant of 
indemnity and contrary to public policy.” 

This seems to be the universal rule, and the contrary was not held in Mary- 
land Casualty Company v. Omaha Light & Power Co., 157 F. 514, 516. In that 
case, Judge Adams for the Eighth Circuit Court of Appeals specifically said: 
“The assignment in question was made after the assured sustained the loss and 
after it had been adjudged to be a legal liability against it. * * * At that time 
the term of the policy had expired, and the character of the assured for integrity 
and prudence, on the strength of which the insurer might have relied in making 
its contract, could no longer affect its liability.” sian 

[3] It is quite true in the case just mentioned the claims had been liquidated, 
but that does not affect the principle. As said by Judge Adams: “Like any 
other chose in action [it] was assignable regardless of the conditions of the 
policy in question.” s 

In Archer v. Merchants’ & Manufacturers’ Ins. Co.. 43 Mo. 434, the court 
specifically upheld the assignment of an insurance policy after loss. It used 
this language (loc. cit. 442): “The assignment was made after the loss occurred, 
and it stood on the same footing as the assignment of a debt, or right to recover 
a sum of money actually due, which, like the assignment of any other chose 
in action, would give the assignee an equitable interest and a right to recover, 
subject, of course, to a set-off and all other equities.” 

{4] It would be a harsh rule for the courts to promulgate to the effect that, 
an employer carrying or apa liability insurance having transferred its assets 
to another employer which assumed the liabilities of the transferor, the insurance 
carrier would be excused from meeting its obligation on losses occurring prior 
to the transfer, unless asserted by the transferor or assignor. 

It is claimed by diligent and able counsel for the defendant that the personal 
element remained in the case for the reason that, as stated in Delaware County 
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v. Diebold Safe & Lock Co., 133 U.S. 473, 10 S.Ct. 399, 404, 33 L.Ed. 674: 
“But when rights arising out of contract are coupled with obligations to be per- 
formed by the contractor, and involve such a relation of personal confidence that 
it must have been intended that the rights should be exercised, and the obligations 
performed, by him alone, the contract, including hoth his rights and his obligations, 
‘annot be assigned without the consent of the other party to the original contract.” 

15] If this element arises in the present controversy, it is because of the 
obligation of the insured to co-operate with the insurer in defending claims. In 
the first place, the defendant in this case did not deny liability upon this claim 
on this ground. Moreover, it was not made to appear that, after the claim was 
asserted by the employee, the present plaintiff could not or would not have 
co-operated as effectively as its predecessor. 

This matter pertains to the remedy rather than a substantive right, and 
clearly it was not contemplated between the parties to the original contract 
that the factor of co-operation was personal as in the case of the hazards of 
insurance. On this latter, it is entirely proper for an insurer to select its assureds, 
but it does not seem logical or reasonable that it could invoke the personal 
element as to co-operation after a loss has been sustained. 

The case was properly submitted to a jury. 

[6] 2. Another question raised by the defendant is whether error was com- 
mitted in the admission of testimony. This pertains to the evidence with respect 
to expenses incurred by the plaintiff in adjusting claims which it believed the 
defendant should have adjusted. It made charges for the time employed by its 
salaried attorneys in investigating and otherwise working on the cases. This 
appears to be a correct element of damages, and no cases are called to my attention 
which would indicate that it should have been excluded. 

Another point raised by the defendant is that the court erred in its charge 
to the jury. The claimed errors have been examined and do not appear to be 
meritorious or prejudicial. 

[7] The plaintiff has filed an application to amend the original petition so 
as to conform to the proof and the verdict. Under the statute, as well as the 
authorities, the plaintiff would have a right thus to amend. No objection was 
made to the testimony at the time, and an examination of a great number of 
authorities indicates that under such circumstances, after verdict, the plaintiff 
is entitled to amend its petition to conform to the proof and to supplement the 
verdict. 

Leave will be granted to make such an amendment. ‘ 

The motion for a new trial is overruled, and an exception is reserved to the 
defendant. It is so ordered. 


UNITED STATES FIDELITY & GUARANTY CO. v. FRIDRICH. 
Court cf Chancery of New Jersey. April 12, 1938. 
198 Atlantic Reporter 378. 
MISREPRESENTATION. 

Where dentist’s misrepresentation of membership in state dental society 
was recited as part of consideration for issuance of dentist’s liability policy, for 
which higher premium was charged than for policies issued to nonmembers and 
which was renewable by issuance of renewal voucher subject to policy terms, 
ne of which was membership in good standing in dental society, dentist, by 
accepting renewal voucher, again represented that he was a member, and falsity 
of representation at time when dentist was not member in good standing because 
of failure to pay dues resulted in failure of consideration and entitled insurer 
to cancellation of policy. 

(For other cases, see Insurance, Dec. Dig. § 285%4.) 


Syllabus by the Court. 

An insurance company issued to dentists two classes of liability insurance 
policies: (a) To those who were not members of a state dental society; (b) to 
those who were such members. The premiums charged for class A policies were 
in excess of the charges for class B. The applicant for a class B policy “repre- 
sented” that he was a member in good standing of the state dental society. 
This representation was made a part of the contract of insurance and was 
recited as being a part of the consideration for the issuance thereof. The policy 
was renewed from time to time without requiring a new application for the 
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renewals. The renewal vouchers were issued subject to all of the policy “terms, 
limits and conditions.” Held, that in the absence of a new application showing 
a different intention, the renewals of the policy were on the basis that the 
insured was a member in good standing at the time of such renewals. 

Suit by the United States Fidelity & Guaranty Company against Nathaniel 
E. Fridrich to cancel a dentist’s liability policy. 

Decree for complainant. 

Carroll & Taylor, of Camden, for complainant. 

Harry Grossman, of Camden, for defendant. 

Sooy, Vice Chancellor. 

Complainant seeks to cancel a “dentist’s liability policy” on the ground that 
the defendant, at the time of the issuance to him of a renewal of an outstanding 
policy, falsely represented and warranted that he was a member “in good 
standing” of the New Jersey State Dental Society when, as a matter of fact, 
he was not such a member. 

The facts adduced at the final hearing disclosed that the original policy was 
to cover for the term September 20, 1934, to September 20, 1935; that thereafter 
two renewal vouchers were issued to defendant, the first to cover from Septem- 
ber 20, 1935, to September 20, 1936, the second from September 20, 1936, to 
September 20, 1937. 

In November of 1936 defendant extracted a tooth for a patient and on 
December 31, 1936, defendant was notified of a claim for damages arising out 
of that operation. Thereafter suit was brought against the defendant. Com- 
plainant undertook a defense and in connection with its investigation ascer- 
tained that at the time of the alleged malpractice defendant was not a member 
“in good standing” of the State Dental Society. Upon that discovery the bill 
was filed. 

The renewals aforesaid were issued as a matter of course, i. e., no new 
application was required therefor and complainant delivered “renewal vouchers,” 
the defendant paying for them, and neither party was required to solicit the 
other, in fact, the policy provides that the policy “may be renewed upon delivery 
by the Company of a renewal voucher.” 

The renewal vouchers provided that “in consideration of the premium” 
insurer “agrees to continue in force * * * policy, subject to all of its terms, 
hmits and conditions.” 

It appears that complainant sells liability insurance under two classes of 
policies, one to dentists who are not members of dental societies and the other 
to those who are members of the New Jersey State Dental Society, and that a 
slightly higher annual premium is charged for the nonmember policy. Defendant 
had carried a nonmember policy prior to the issuance of the one in suit and the 
latter policy was issued in pursuance of a letter to complainant from the 
defendant advising the insurance company that defendant was “affiliated” with 
dental societies. The difference in premium was approximately $3. 

The policy in suit was issued “in consideration of the statements and agree- 
ments in the application for this policy and which are made a part hereof, and 
the payment of the annual premium.” 

The form of the policy is designated as “special dentist’s liability policy for 
members of the New Jersey State Dental Society.” The “representations” 
made by the defendant at the time of the issuance of the policy in suit were, 
inter alia: (a) “I agree that this policy applied for shall be based upon the 
following statements and agreements.” (b) “I am a member in good standing 
of the New Jersey State Dental Society.” 

The evidence discloses that at the time of the renewal issued under date of 
August 10, 1936, for a period of twelve months from September 20, 1936, defend- 
ant was not a member in good standing of the State Dental Society, he having 
failed to pay his annual dues for the year 1936. The court so holds because 
under the laws of the dental societies, when a member fails to pay his dues in 
any year within 45 days from January Ist, or not later than February 15th of 
any year, he is, under the laws of said society, automatically “considered in 
poor standing and will not be entitled to vote,” and is “automatically suspended.” 
He is, however, privileged to pay his dues at any time up until December 3lst 
of any year and upon payment “automatically” becomes a member in good 
standing, but on failure to pay by December 3lst as aforesaid, he is dropped 
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from membership, so that even during the period when dues are unpaid, and 
until December 3lst of that year, membership continues but it is a suspended 
membership. The fact in this case is that defendant failed to pay his dues at 
any time during the vear 1936 and at the end thereof lost his membership for 
that reason. 

Taking up the form of the policy as originally issued on September 20, 1934, 
we find that: (a) It is captioned as being “special dentist’s liability policy for 
members of the New Jersey State Dental Society”; (b) it recites the con- 
sideration as being, in part, “the statements and agreements in the application 
for this policy, and which are made a part hereof”; (c) that the applicant’s 
statement in the application was: “I am a member in good standing of the 
New Jersey State Dental Society.” 

The reverse side of the policy contains a certificate headed “Special Dentists’ 
Liability Insurance for Members of the New Jersey State Dental Society,” 
wherein the company certifies “that it has insured Nathaniel E. Fridrich * * * 
a member of the New Jersey State Dental Society, under dental liability policy, 
in accordance with the terms of the policy on the reverse side,” and further 
certifies that “this policy is issued in consideration of the representations made 
in the application and the payment of premium.” 

It is contended by the defendant that the representation made by him that 
he was a member of the New Jersey State Dental Society must be considered 
as referring to his status at the time of the making of the application and not 
as to the time of any renewal or renewals of the original policy. 

Whether the representation as to “good standing” is to be considered as a 
statement relating to conditions as they existed at the time they were made, 
and not as a representation that such condition continued to exist during the 
life of the policy or any renewal thereof, depends upon the construction of 
the entire policy and a consideration of complainant’s undertaking under the 
policy. 

. A contract of liability insurance such as this is limited to members of the 
State Dental Society. It is sold at a less premium than a like policy to non- 
members. The insurer believes dentists who are members of the State Dental 
Society are a better class of risk than nonmembers. The evidence tends to 
show that this thought is justified in that expert testimony is more readily 
available in the defense of a malpractice suit for a member than a nonmember. 

In life, accident, and health insurance the representation as to health at the 
time of the making of the application for the policy is merely a representation 
0i existing conditions and a change in health conditions is to be expected during 
the continuance of the policy. It is the risk of this change in health which the 
insurer assumes and for which the insured pays, and representations made in an 
an application for insurance are generally held to refer to conditions existing 
at that time. 

In fire insurance the existence of occupancy or unoccupancy of the insured 
property and like representations are representations as to exisiting conditions 
and the policy terms provide that a change during the life of the policy must be 
brought to the company’s notice, with penalties for failure, but renewals are 
made on the basis that statements made in the original application are still 
accurate. 

In fidelity insurance the representation that the applicant is a man of good 
habits refers to his then status and one of the hazards accepted by the insurer 
is a change in the habits on the part of the insured, resulting in policy loss, 
and the statements made in an application refer to the present and not to the 
future. 

In the instant case both parties contracted for a certain status, i. e., mem- 
bership in the State Dental Society, and the insurance was to cover members 
and not nonmembers. This the insured, the defendant in this case, was fully 
aware of, as is evidenced by his letter making application for the insurance at 
a reduced rate by reason of the fact that he had become a member or was 
“affiliated” with the State Dental Society. He thereby changed the form of his 
policy, which had been theretofore issued, from a nonmember policy to a member 
policy. The defendant knew, or is charged with knowledge, that upon nonpay- 
ment of dues he became automatically a suspended member of the State Dental 
Society and that during the period which the dues were not paid his status 
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was that of a dentist whose membership in the State Dental Society had been 
suspended, and that until that which caused the suspension was corrected, he 
ceased to be one of the class to whom policies would be issued by the insurer 
at the premium charged the defendant. 

It would seem that the defendant realized that the policy as originally issued 
and as renewed was to cover dentists in good standing because in his report of 
the liability claim sent to the insurer some time after December 31, 1936, in 
answer to the question, “Of what professional societies are you a member?” 
he said, “Atlantic County, New Jersey State and American Dental Association,” 
when, as a matter of fact, he knew or was charged with knowledge that on th), 
date of the alleged malpractice he was suspended for nonpayment of dues and 
automatically dropped from all kinds of membership in all these societies as 
of December 31, 1936, because he had not paid dues. 

The testimony clearly shows that had the defendant not been a member in 
good standing at the time of the original application, the policy would not 
have been issued, and, further, that renewals would not have been permitted 
except to a dentist in good standing at the time of the renewal. This would 
seem to be plausible because it is hardly to be presumed that had complainant 
been advised that a member of the Dental Society was not in good standing 
and therefore not entitled to all of the benefits, a policy would have been issued 
until good standing was restored. 

It is argued, however, that the status of good standing might be changed 
during the policy year by the insured’s nonpayment of dues, and that the policy 
coverage would not be disturbed thereby, but the mere fact, if it be a fact, that 
complainant did not provide for forfeiture of the policy upon nonpayment of 
dues does not indicate an intention on the part of the company to insure other 
than members in good standing. That it was fair enough in its policy terms 
to anticipate that a policyholder might neglect to pay dues during the policy 
year, through oversight perhaps, and not thereby void the policy, does not 
change the fact that it required the insured at the time of the application for 
the policy to assert his membership to be in good standing. 

This court is not called upon to determine the question as to whether or not, 
had the insured been in good standing at the time of the renewal in question, 
and by reason of failure to pay his dues had become in poor standing during 
the continuance of the policy, that the policy would thereupon have been 
suspended during the continuance of membership not in good standing. 

The wording of the policy may well be said not to support defendant's 
argument as above outlined. The representation upon which the policy was 
issued and a part of the consideration for the issuance of the policy, and a 
part of the policy itself, was the representation of membership in good stand- 
ing, and section 6 of the policy distinctly states that “termination of the mem- 
bership” shall immediately cancel this policy. It seems obvious that the entire 

: : - F 
policy must be read as a whole, and where section 6 speaks of “the membership 
it refers to the membership status as represented in the application, to wit, 
“membership in good standing.” 

The statement in the application being a part of the policy, as well as part of 
the consideration for the issuance thereof, it seems idle to sav that the representation 
of good standing was mere surplusage. 

One representation made by the defendant in the original application was, “I 
employ no assistants except as follows: No exceptions.” 

Assuming a renewal of the policy by a like renewal voucher as herein, and 
assuming further that at the time of the renewal an assistant was, in fact, employed, 
and that thereafter a claim for malpractice was made by reason of work done by 
an assistant during the term of the policy, may it be said that the representation 
was confined to the date of the original application and not to a status that would 
continue during the life of the policy? 

The renewal form continued the policy in force “subject to all of its terms, 
limits and conditions.” One of the terms and conditions was membership in good 
standing in the Dental Society, and the defendant, by accepting the renewal voucher, 
represented, as he had in the original application, that he was a member in good 
standing at the time of the issuance of the renewal. 

The defendant says that the representation as to his status of good standing 
was not a warranty but merely a representation, and that complainant must establish 
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that the defendant accepted the renewal knowing that he was not in good standing 
and with the intent to deceive complainant thereby. 

It is true that defendant represented and did not warrant that he was a member 
in good standing. He says that at the time of the issuance of the renewal he was 
not aware that he had been automatically dropped from good standing by reason 
of nonpayment of dues, and that he had no intent and could have had no intent to 
deceive complainant by his acceptance of the renewal. 

The answer to this argument, if any is necessary, is that defendant was charged 
with full knowledge of the by-laws, rules, and regulations of the State Dental 
Society of which he was a member and was charged with full knowledge that if 
he did not pay his dues within 45 days from January Ist he was automatically 
suspended. In addition to this, he admits that he knew that no membership card 
had been issued to him for the year 1936 and he knew that membership cards only 
issued to members in good standing and that they only issued to members who had 
paid their dues, and the testimony of the secretary of the Dental Society is that 
the defendant was notified of his nonpayment and was also notified that nonpayment 
was followed by automatic expulsion. 

In Garrison v. Farmers’ Mutual Fire Insurance Co., 56 N.J.L. 235, 28 A. 8, 
which dealt with a fire insurance policy, the court held: “Where a policy of fire 
insurance is renewed from year to‘year, the description of the insured property in 
the orginal policy must be applied to the condition of the property at the date of 
the last renewal.” This on the theory that each renewal was the beginning of a new 
risk. 

So in the instant case, while the company was still liable for any claim under 
the old policy which arose during the policy year, the renewal was the beginning 
of a new risk and the renewal was of a policy to a member in “good standing,” 
the same as it was in the old policy. 

In an annotation to Sun Insurance Office v. Roy, 62 A.L.R. at p. 823, the 
general rule is stated to be: “That in the absence of a new application, or anything 
showing a different intention, the renewal of a fire insurance policy is impliedly 
made on the basis that the statements in the original application or policy are still 
accurate and operative.” 

It is said in 32 C.J. p. 1143, par. 251, that: “Warranties made at the time of 
the issuance of the original policy continue to be binding on insured during the 
period of the renewal, but they are deemed to relate only to conditions as they 
existed at the time they were made.” This is unquestionably true in a large number 
of cases and particularly so in cases of life, health, accident, and fidelity insurance 
where the warranty or representation is directed to a certain condition of health 
or prior physical conditions are the subject of the warranty or where there is 
a representation as to the habits of an applicant for fidelity insurance. In these 
cases the courts have pretty generally held these representations to have related to 
conditions as they existed at the time the statement was originally made, unless 
they expressly or by implication refer to the future: but in the instant case the 
suhject of insurance was membership in the State Dental Society and for non- 
members an entirely different policy was provided. A part of the consideration for 
the policy was membership, and when this condition of membership did not exist 
the consideration failed. 

In support of the text above cited, we find Fidelity & Casualty Co. v. Meyer, 
196 Ark. 91, 152 S.W. 995, 44 L.R.A.,N.S., 493, an accident insurance policy with 
warranty of good health and previous medical attention; Supreme Lodge K. of 
P. v. Davis, 90 Ark, 264, 119 S.W. 257, a fraternal insurance case dealing with 
habits as to use of intoxicants. 

Decree for complainant. 
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MISCELLANEOUS 
METROPOLITAN LIFE INS. CO. v. BONNER. No. 4—5040. 


Supreme Court of Arkansas. April 25, 1938. 
115 Southwestern Reporter (2d) 1069. 
1, COLLECTION. 


In agent’s suit against insurer to recover money deposited as a bond, where 
insurer claimed that agent had collected money which he had not remitted, refusal 
to permit insurer’s district manager, through whose hands remittances passed, to 
testify concerning what remittances were shown by books under his supervision, 
was error. 

(For other cases, see Insurance, Dec. Dig. § 85.) 

2. COLLECTION, 

Where insurer claimed, in agent’s suit to recover money deposited as a bond, 
that agent had failed to make remittances of all collections, evidence relating to 
check showing by its indorsement that it had been paid to agent upon his indorse 
ment thereof as insurer’s agent /Ae/d insufficient for jury on question of whether he 
was entitled to credit therefor. 

(For other cases, see Insurance, Dec. Dig. § 85.) 

3. PAYMENT. 

Where agent, prior to commencing suit against insurer to recover money depos- 
ited as a bond, had received check from insurer for amount of balance due from it 
and had retained possession of check, insurer was not indebted to agent, and verdict 
should have been directed in its favor. 

(For other cases, see Insurance, Dec. Dig. § 85.) 

Appeal from Circuit Court, Washington County; John $. Combs, Judge. 

Suit by J. G. Bonner against the Metropolitan Life Insurance Company to 
recover a sum of money deposited as a bond. Judgment for plaintiff, and the 
defendant appeals. 

Judgment reversed and cause dismissed. 

Daily & Woods, of Fort Smith, for appellant. 

Sullins & Sullins and Carlos B. Hill, all of Fayetteville, for appellee. 

Frank G. Situ, Justice. 

Appellee was employed by appellant to solicit insurance of various kinds and 
to collect and remit the premiums therefor. As a condition of his employment 
appellee was required to make a cash bond in the sum of $250, which amount was 
deposited with appellant under a written agreement to the effect that appellant 
should deduct from this deposit any collection which appellee might make and fail 
to account for. Appellee was discharged for the alleged reason that he had failed 
to make remittances of all collections which he had made. He denied that he was 
short in his accounts, and insists that there was no competent evidence to the 
contrary. 

Appellee was discharged from his employment about April 7, 1937, and on 
July 26, 1937, he commenced this suit to recover the $250 deposited as a bond. He 
sued also for a weekly salary of $9.53 for the year beginning February 20, 1937, 
but the court instructed the jury there could be no recovery on that account, and 
this question passed out of the case. 

_[1] The testimony appears to be undisputed that appellee collected $244.82 
which he did not remit. He was required by the terms of his agency to make 
remittance of collections to the Fort Smith office, where they passed through the 
hands of L. N. McAfee, who was the district manager of appellant in charge of 
the Fort Smith office. McAfee testified that entries of these remittances were made 
upon the books of the company in the Fort Smith office under his direct supervision 
and control. The court refused to permit McAfee to testify what remittances 
were shown by these books. He had memoranda from these books which the 
court refused to admit in evidence. We think this was error. 


f2} But aside from this testimony, J. S. Glenn, who was field inspector and 
auditor for appellant, testified as to the audit made of the items comprising the 
alleged shortage. More than a week was devoted to the audit, and during the 
major portion of that time appellee accompanied Glenn on the visits to the policy- 
holders. Receipt books had been issued tc the policyholders, and when appellee 
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made collections he made notations of the amount collected upon the policyholders’ 
premium receipt books. Glenn testified that these receipts were compared with the 
remittance reports which appellee had made, and the difference represents the 
shortage claimed, and that he made in appellee’s presence an enumeration of all 
the discrepancies found, none of which were disputed. Appellee did not deny 
the truth of this testimony. It appears, therefore, that there is no dispute as to 
the shortage except as to a check for $34.15 for which appellee claimed credit. This 
check was drawn by G. A. Broyles, a policyholder in the appellant company, on 
the First National Bank of Fayetteville, Ark., and was paid October 7, 1936, upon 
the following indorsement: “Met. Life Ins. Co. J. G. Bonner, Agt.” It is insisted 
that appellee deposited this check in the Fayetteville bank to the credit of appellant, 
and that only appellant could have withdrawn or checked against the deposit. 
There appears to be no testimony to support this contention. There is no testimony 
that appellant carried an account with the Fayetteville bank; on the contrary, the 

‘ount was carried in Fort Smith. The indorsement shows that the check was 
paid to appellee upon his indorsement thereof as appellant’s agent. 

The check was offered in evidence by appellant, whose attorney, in introducing 
it, said: “IT merely want to show he (appellee) indorsed the check and got the money 
on it.” Appellee was asked: “Is that your signature on the back?” And he 
nswered: “TI believe T heard you say I indorsed and received the money, Yes, that 
is my signature.” The witness does not appear to have denied that he did receive 
the money on the check. Broyles issued the check in payment of two items. One 
was for $20.26 as payment of premium; the other was for $13.89 interest on a policy 
loan. These items were separately noted by Broyles on the check, and he testified 
that suhsequent to the delivery of the check to appellee he had a conversation 
with appellee relative to the check, during which he inquired of appellee why he 
had not received a receipt for the interest payment, and appellee admitted that he 
had not remitted the $13.89 to appellant. Appellee did not deny this testimony. 
Of course, if the check (which was for a single amount and covered not ecnly the 
interest but the premium also) had, in fact, been deposited in the Fayetteville hank 
to appellant’s credit, this would have been a remittance to appellant of that interest 

s well as payment of the premium. There appears, therefore, no reason why 
appellee’s right to this credit should have been submitted to the jury, as clearly 
he was not entitled to it. 

[31 Appellant admitted in its answer that it should be charged as follows: Cash 
bond, $250; interest on bond, $2.79; accrued commissions, $25.54, less 25 cents 
Federal Old Age Tax, $25.29. These three items total $278.08. The testimony 
above recited shows without dispute that this item of $278.08 should be credited 
with a shortage amounting to $244.82. This leaves a balance due appellee of $33.26. 

The jury was directed to return a verdict in appellee’s favor for the $33.26 
independently of the other items in controversy. This also appears to be error for 
the reason that prior to the commencement of this suit appellant mailed to and 
appellee received a check for the $33.26. Appellee did not cash this check and 
has it now in his possession. No doubt it will be paid when presented for payment. 
Appellant was, therefore, not indebted to appellee in any sum when this suit was 
hrought and a verdict should have been directed in its favor. 

The judgment will therefore be reversed and the cause dismissed, without 
preiudice, however, to appellee’s right to collect the check for $33.26. 


JANVIER & CO., Limited, v. FRITZ et al. No. 16843. 
Court of Appeal of Louisiana. Orleans. April 4, 1938. 
180 Southern Reporter 172. 
2. ACTION FOR PREMIUMS. 

A general insurance agency could not maintain suit for balance on insurance 
premiums in absence of allegation or proof that agency had paid premiums to 
insurer or was liable to insurer therefore under custom or otherwise. 

(For other cases, see Insurance, Dec. Dig. § 188[1].) 

3. AGENCY. 

Generally, an agent of an insurer cannot maintain suit in its own name for 

premiums. 


(For other cases, see Insurance, Dec. Dig. § 188[1].) 
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Appeal from First City Court of New Orleans; Wm. V. Seeber, Judge. 

Suit by Janvier & Company, Limited, against 0. C. Fritz and another for 
the balance due on certain insurance premiums. From a judgment for plaintiff, 
defendants appeal, and file an exception of no cause and no right of action. 

Reversed and rendered. 

Theo. Cotonio, of New Orleans, for appellant. 

Curtis, Hall & Foster and Chas. A. Kyle, all of New Orleans, for appellee. 

WESTERFIELD, Judge. 

This is a suit by Janvier & Company, Ltd. against O. C. Fritz and Mrs. 
Ignatio Feleti, for the balance due on certain insurance premiums in the sum of 
$195.27. Petitioner alleges that Fritz and Mrs. Feleti were partners engaged in 
business as building contractors, and that in the course of its business as a 
general insurance agency it “sold and issued to defendants various policies of 
workmen’s compensation and public liability insurance covering defendants in 
connection with building contracts.” An exception of vagueness was filed in con- 
nection with defendants’ answer in accordance with the rules of the First city 
court in which the suit was brought. The answer denied the issuance of the 
policies and also denied that there was any partnership existing between the 
defendants. It was admitted that O. C. Fritz was a building contractor and 
that, as such, from time to time, he needed and obtained bonds through the 
plaintiff which required an indemnitor, and that Mrs. Feleti bound herself in 
that capacity in connection with certain building contracts which Fritz had 
undertaken and for which a contractor’s bond had been obtained through plain- 
tiff’s office. 

[1] Following a trial below, there was judgment in favor of plaintiff as 
prayed for and against the two defendants jointly (the prayer of the petition 
asked for a judgment in solido), The case was appealed suspensively to this 
court, where an exception of no cause and of no right of action was filed based 
upon the contention that an agent for an insurance company cannot maintain 
an action in its own name for a premium due its principal. Since this exception 
was filed in an appellate court, after the record had been made up, it must 
be considered in connection with the allegations and proof in the record as dis- 
tinguished from a similar exception filed in limine which is addressed to the 
allegations of the petition alone. 

Considering the exception in that light, we find that the pertinent allega- 
tions of the petition are to the effect that the plaintiff is a general insurance 
agency and, as such, sold and delivered certain policies to defendants. There 
is nothing in the record which qualified or enlarged upon this statement in the 
petition—no allegation and no proof that plaintiff had paid its principal, which 
is shown to be the Travelers Insurance Company, the amount of the premiums 
sued for or that it is in any way responsible for their payment. 

In Corpus Juris, vol. 33, p. 67, we find the following: 

“Ordinarily an insurance agent has no right to sue for the premium due on 
a policy negotiated by him, even where he is authorized to collect the premium. 
However, if a note for a premium is payable to him, individually, he may 
maintain an action thereon; and, if the agent negotiating the insurance pays 
the premiums, he is entitled to recover the amount thereof from insured. Under 
some circumstances the agent may so recover, even though he has not actually 
paid the premium to the company. An action to recover a premium may in a 
proper case be brought by an agent in the name of the company to the agent’s 
use. Ordinarily an agent cannot sue in his own name to recover a premium, 
unless he is entitled thereto by way of assignment or subrogation. However, 
he may sue in his own name where the company holds him liable for premiums 
and he has paid the one in question.” 


In the case of Weisman Insurance Agency v. Bass, 14 La.App. 207, 127 So. 
635, decided by our brethren of the Court of Appeal for the Second Circuit, it 
was held that an agent for a number of insurance companies could maintain an 
action in its own name for premiums due its principal without alleging a subro- 
gation, where it was alleged that “the amount of said premiums were charge 
against it by the insurance companies and that it had paid the said amounts 
to the insurance companies.” 

In Barry & Brewer v. Wright, 168 Miss. 216, 150 So. 186, the Supreme Court 
of Mississippi, citing the Weisman Insurance Case, held that: 
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“Where insurance company looks to agent for premiums and agent pays 
premium which insured fails to pay, agent is subrogated to all rights and 
remedies of company respecting premium and may demand and sue for it in 
his own name.” (Syllabus by the Court.) 

{2, 3] In the case at bar there is no showing by way of allegation or proof 
oi any fact which would take this case out of the general rule that an agent 
cannot maintain a suit in its own name for an insurance premium due its 
principal. 

[4] Apparently recognizing the necessity of showing that special circum- 
stances take this case out of the rule that an agent cannot sue for a debt due 
its principal, counsel in a supplemental brief contend that we should take 
judicial cognizance of the fact that an insurance agent is obligated to pay the 
premiums due its principal by universal custom and that, therefore, this case is 
within the exception recognized in the Weisman Case. In the first place, we 
have no actual knowledge of the custom referred to and, therefore, cannot say 
it is sufficiently common usage to warrant judicial recognition, and, in the 
second place, the Weisman Case did not hold that a showing that an agent was 
responsible was sufficient, but that the agent should allege and prove that it was 
charged with and paid the premiums. 

We believe the exception is well founded and should be maintained. 

For the reasons assigned, the judgment appealed from is annulled, avoided, 
and reversed, and it is now ordered that there be judgment in favor of the 
defendants sustaining the exception of no cause of action and dismissing plain- 
tiff’s suit at its costs, reserving to plaintiff the right to institute another suit 
upon making, if it can, proper allegations. 

Reversed. 

Janvier, J., excused, takes no part. 


FORMAN v. IRBY et al. No. 1984. 
Court of Civil Appeals of Texas. Waco. March 31, 1938. 
Rehearing Denied April 28, 1938. 
115 Southwestern Reporter (2d) 1229. 
2. SUBSCRIPTION. 

A contract of subscription for stock in insurance organization to be operated 
under Lloyds’ plan was “voidable” and not “void,” for fraud in procurement by 
representation that other investors had purchased stock and that organization had 
contracted for enough insurance to pay dividend of 10% and that no part of cash 
paid in by subscribers would be used for promotion fees, since effect of fraud was 
to induce subscriber to assent to making of known contract and did not mislead 
subscriber as to character of contract. 

(For other cases, see Insurance, Dec. Dig. § 13.) 

6. FRAUD. 

A subscriber to stock in company organized to write insurance under Lloyds’ 
plan was not entitled to rescind contract as against receiver of company as repre- 
sentative of subsequent creditors of defunct company merely because of fraud 
inducing him to subscribe for stock. 

(For other cases, see Insurance, Dec. Dig. § 13.) 

8. RECEIVERSHIP. 

In suit to cancel subscription for stock in insurance company wherein receiver 
of company offered in evidence order in receivership proceeding to which subscriber 
Was a party, appointing master in chancerv for determination of amount of claims 
against company and master’s report and order confirming report, subscriber’s 
attack on orders and master’s report on ground that subscriber was not given notice 
of hearing in the receivership suit constituted a “collateral attack.” 

(For other cases, see Insurance, Dec. Dig. § 50.) 

ll. RECEIVER. 

\ report of a master and order confirming report in receivership proceeding 
involving insolvent insurance company were binding on subscriber to stock in com- 
pany who was party to such proceeding, in absence of reservation of exception to 
report or order. 

(For other cases, see Insurance, Dec. Dig. § 50.) 

Appeal from District Court, McLennan County: R. B. Stanford, Judge. 
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Suit to cancel subscription contract for stock in an insurance company by Frank 
Forman against J. P. Irby and others. Judgment for defendants, and plaintiff 
appeals. 

Affirmed. 

Jos. 'W. Hale and Travis McCown, both of Waco, for appellant. 

Burford, Ryburn, Hincks & Charlton and Logan Ford, all of Dallas, for 
appellees. 

a. ae . 

his suit was brought by Dr. Frank Forman on June 10, 1930, ins / 
Prince, as receiver of Lloyds of Texas, J. P. Irby, and others, to aad a = 
aside his subscription contract for stock in said Lloyds of Texas, and for certain 
other relief in connection therewith. A trial before the court resulted in judgment 
for the defendants. The plaintiff appealed. 


The plaintiff alleged, in substance, that in 1928 he was fraudulently induced 
to execute articles of association and to subscribe for five units of stock, of the 
value of $1,000 each, in Lloyds of Texas, an insurance company organized under 
pertinent provisions of the statutes of Texas and authorized to do an insurance 
business on the Lloyds’ plan. He alleged that he was induced to enter into such 
subscription contract because of certain false and fraudulent representations by its 
promoters, to wit: (1) That one Dr. Woodson, who was reputed to be a careful 
investor, had purchased stock to the amount of $100,000 in said company; (2) that 
one Mike Thomas, who was immensely rich and a large cotton broker, had 
subscribed for a large share of said stock; that said Thomas had contracted to 
insure all cotton purchased by him in said company; (4) that the company had 
already contracted for enough insurance to pay a dividend of ten per cent on the 
stock ; and (5) that no part of the cash paid in by those purchasing stock would be 
used for promotion fees: and that each of said representations was false. The 
articles of association and by-laws required those purchasing stock therein to pay 
at least 15 per cent. of their subscription in cash, to deposit satisfactory stock, or 
other securities, to the amount of 25 per cent., and to execute their notes for the 
balance of 60 per cent. of the stock so purchased by them. Forman paid $750 
in cash, executed to the association his nonnegotiable note for the sum of $3,000, 
and delivered to the association two shares of stock in the Pioneer Building & 
Loan Association of the par value of $1,000 each. He also executed his power of 
attorney appointing Thomas Investment Company, a corporation, his attorney in 
fact. Lloyds of Texas was later adjudged to be insolvent, and W. D. Prince was 
appointed receiver thereof by a district court of Dallas county in June, 1930. 
Forman sought recovery of the $750 which he had been induced to pay in cash and 
to have his note in the sum of $3,000 canceled. He also alleged that the stock 
in the Pioneer Building & Loan Association, above referred to, had not heen 
transferred to Lloyds of Texas as a part of the assets thereof but had been merely 
delivered as collateral to secure payment of 25 per cent. of his purchase. He sought 
a return of this stock. He made Pioneer Building & Loan Association a party to 
the suit and caused that company to be temporarily enjoined from transferring on 
its books the stock above referred to pending a trial of this case. After the filing 
of this suit by Forman and prior to a trial thereof, Prince, as receiver of Lloyds 
of Texas, filed suit in the district court of Dallas county against Forman to recover 
judgment on his subscription contract in the sum of $4,250 and for foreclosure of 
his pledge lien on the building and loan stock in question. Upon a trial of the 
case at bar, Prince, as receiver, agreed that the allegations of fraud in plaintiff's 
original petition were true, and that they actually induced the execution of the 
articles of association, the power of attorney, and the subscription note, and the 
delivery of the securities in question, and that plaintiff was entitled as a matter 
of law to have the articles of association, etc., canceled unless the matters alleged 
by Prince in his answer precluded and prohibited such result. In his answer Prince 
sought no affirmative relief against the plaintiff, but, by way of defense, alleged, 
among other things, that he, as receiver of Lloyds of Texas, represented the 
creditors who held unsatisfied claims against Lloyds of Texas to the extent of 
$77,211.56: that such claims had been incurred in good faith in reliance on Forman'’s 
subscription contract: and that Forman was now estopped to set up such fraud a 
against Prince as such receiver. 

[1, 2] The first material question to Getermine is whether Forman’s subscrip- 
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tion contract with Lloyds of Texas was void or merely voidable. Appellant 
contends that in view of the fraud which was admittedly practiced on him in the 
procurement of such subscription contract, said contract was absolutely void, while 
the appellees contend that it was merely voidable. Williston on Contracts distin- 
guishes fraud which renders a contract merely voidable from that which renders 
it void in the following language: “Fraud may induce a person to assent to do 
something, which he would not have otherwise done, or it may induce him to believe 
that the act which he does is something other than it actually is. In the first case, 
the act of the defrauded person is effectual, though voidable. In the second case, 
the act of the defrauded person is void.’ An analysis of the allegations made by 
Forman shows that the effect of the fraud of which he complains was to induce 
him to assent to the making of a contract, the terms of which were well known 
to him, and that such fraud did not mislead him as to the character of the contract 
that was being executed by him. Under these circumstances, his contract was 
merely voidable and not void. 14 C.J. 588; Hurt v. Wallace, Tex.Civ.App., 49 S.W. 
675; Davis v. Burns, Tex.Civ.App., 173 S.W. 476. 

[3-7] Since Forman’s subscription contract was merely voidable and not void, 
does Forman have the right to cancel same as against subsequent creditors of the 
organization? The report of the master in chancery in the receivership proceedings 
in the district court of Dallas county shows that there is an outstanding indebtedness 
against the insolvent corporation of $77,811.56. Of this amount $58,214.19 represents 
claims of policyholders for fire losses, $9,247.68, unearned insurance premiums due 
policvholders, and $10,349.69, miscellaneous claims. All claims due policyholders 
for unearned premiums and fire losses are on contracts entered into after the 
date of Forman’s subscription contract and before he undertook to repudiate same. 
The assets of the corporation are insufficient to pay claims and losses approved 
against the organization. It appears to be a well-established rule in Texas that a 
subscriber to the capital stock of a corporation cannot, as against subsequent credi- 
tors, defeat his liability as a stockholder on account of fraud in inducing his 
contract of subscription. This rule is based on the theory that a subscriber to 
the corporate stock of a corporation, by his own act, has induced subsequent 
creditors of such corporation to believe that the capital stock subscribed by him 
has been, or will be, paid in and will remain a trust fund to which subsequent 
creditors may look for security. It is said that “where a party has trusted and been 
deceived, he ought to bear the loss occasioned by his own credulity, rather than 
that the same should be borne by another who was not a party to such transaction.” 
Davis v. Burns, Tex.Civ.App., 173 S.W. 476, 479; Chapman v. Harris, Tex.Civ.App., 
275 S.W. 75; Reeves v. Powell, Tex.Civ.App.. 267 S.W. 328; Mathis v. Pridham, 
1 Tex.Civ.App. 58, 20 S.W. 1015; Dennis v. Thomson, 240 Ky. 727, 43 S.W.2d 18; 
10 Tex.Jur. 761, 766; 7 Tex.Jur pp. 953, 954; 14 R.C.L. pp. 971, 972: 14 C.J. pp. 
588, 598; Williston on Contracts, vol. 3, par. 1488. p. 2648: Thompson v. First 
State Bank, Tex.Civ.App., 189 S.W. 116; Id., 109 Tex. 419, 211 S.W. 977; Shaw 
v. Borchers, Tex.Com.App., 46 S.W.2d 967. The above rule has been applied 
in favor of creditors of an insurance company as against the subscribers to the 
stock thereof. Davis v. Burns, Tex.Civ.App., 173 S.W. 476. We see no reason 
why the creditors of an exchange organized under the statutes of this state to 
write insurance of the Lloyds’ plan should not be entitled to similar relief as against 
those who have subscribed for stock therein. Garner v. Jones, Tex.Civ.App., 81 
S.W.2d 536: In re Lloyds of Texas, D.C., 43 F.2d 383. Consequently, we hold that 
Forman, merely because of the fraud inducing him to subscribe for the stock 
in question, was not entitled to rescind his contract as against the receiver as the 
representative of the subsequent creditors of the defunct concern. It is regrettable 
that we should have to sustain a contract procured by such ruthless fraud, but it 
appears that either Dr. Forman or the innocent creditors who have relied on the 
validity of his subscription contract must suffer. Under these circumstances, the 
loss must fall on Dr. Forman, who had the better opportunity to discover the fraud 
and to prevent the loss. 7 Tex.Jur. 953. 

[8-12] Appellant contends that Prince, as receiver of Lloyds of Texas, did not 
satisfactorily establish that there were creditors with outstanding unsatisfied claims 
against the insolvent concern. In proving such facts Prince was permitted to 
introduce in evidence a nunc pro tunc order of date February 2, 1935, in the 
receivership proceedings in the district court of Dallas-county by which said court, 
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as of June 15, 1933, appointed Joe M. Hill as master in chancery, for the purpose 
of determining, after a hearing and upon reasonable notice, the validity, amount, 
and date of the accrual of the various claims theretofore filed in that cause against 
the Lloyds of Texas. He also introduced the report of such master in chancery 
and the order of the court confirming such report. It is appellant’s contention 
that this report and the orders above referred to were inadmissible because appel- 
lant was not notified of either the appointment of such master in chancery, the 
motion to enter the nunc pro tunc order making such appointment, the hearing held 
by the master in chancery to ascertain the amount of such claims, or the order 
of court confirming his report. Forman was a party to the receivership proceedings 
in the district court of Dallas county, in which case the master in chancery was 
appointed. The nunc pro tunc order, of date February 2, 1935, authorizing the 
entry of the order as of June 15, 1933, appointing the master in chancery, recites 
that due notice of the motion to enter same was given to all interested parties, 
and the order appointing the master in chancery recites that it was made by the 
court on its own motion. In addition to the nunc pro tunc order above referred 
to appointing the master in chancery, said court again, on February 9, 1935, referred 
to said master in chancery the matter of ascertaining the amount of such claims 
and directed him to give notice and conduct hearings and to report his findings 
for approval thereon not later than February 23, 1935. On February 23, 1935, the 
court entered an order approving and confirming the report of such master in 
chancery. Said order recites that it was entered after notice and hearing and in 
compliance with the orders of said court. There was also oral testimony intro- 
duced tending to show that certain attorneys representing Forman were given 
notice of the application for the entry of the nunc pro tunc order. Forman offered 
no proof to sustain his contention that he was not properly notified prior to the 
entry of the orders in question. The attack made by him on the order appointing 
the master in chancery, the report of the master in chancery, and the order confirm- 
ing such report, is a collateral attack. 25 Tex.Jur. 744-746. Under these cir- 
cumstances, all reasonable presumptions that may be necessary to uphold the 
validity of such orders will be indulged, including the presumption that all interested 
parties were properly notified, and that the court making such orders had jurisdic- 
tion over both the person and the subject matter of the suit. 25 Tex.Jur. 830, 
834. Consequently, we hold that the validity of the report of the master in chancery 
and the order confirming same were properly established. Forman reserved no 
exception or objection to the master’s report or confirmation’ thereof. In the 
absence of a reservation of an exception to the master’s report and the order 
confirming the same, such report was binding on Forman as a party to such 
proceedings. 36 Tex.Jur. 701; Richardson v. McCloskey, Tex.Com.App., 276 
S.W. 680, 685; Richie v. Levy, 69 Tex. 133, 6 S.W. 685; St. Louis Union Trust 
Co. v. Texas Southern Ry., 59 Tex.Civ.App. 176, 126 S.W. 306. In our opinion, 
such report was admissible in this cause as prima facie proof of the outstanding 
indebtedness of the defunct insurance company. 
We have considered all other assignments and find no reversible error. 
The judgment of the trial court is affirmed. 





